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Gg_a{g{ It J!EE".OJ.! DEVELOPMENT IMPROVEMENTS AGREEMENT

Planning File No.

1. Parties: The parties to this Development improvements Agreement (*Agreement”)
are Grand Junction Housing Authority . ("Deveioper"} and the
and the City of Grand Junction, Coiorado (“City").

For valuable consideration, the recelpt and adequacy of which is acknowiedged, the
Parties agree as foliows:

2. Effective Date: The Effective Date of the Agreement shail be the date that it is
signed by the Pubiic Works & Planning Director, which shall be no sooner than
recordation of the finai piat or finai pian approvai whichever first occurs.

RECITALS

The Developer seeks permission to develop property, described on Exhibit A attached
and incorporated by this reference (“the Property” or "Property”). The Property, known
as Village Park Apartments has been reviewed and approved

under Planning file number: SPN-2011-132§ (“Development” or “the Development™).

The Clity seeks to protect the heaith, safety and general welfare of the community by
requiring the completion of varlous improvements to the Property and limiting the
harmful effects of substandard development,

A further purpose of this Agreement Is to protect the City from the cost of compieting
necessary improvements iself; this Agreement is not executed for the benefit of
materiaimen, iaborers or others providing work, services or material to the Deveioper
and/or the Property or for the benefit of the owner(s), purchaser(s) or user(s) of the

Property.

The mutual promises, covenants and obligations contained in this Agreement are
authorized by state law, the Colorado Constitution and City's iand development
ordinances and reguiations.

DEVELOPER'S OBLIGATION

3. Improvements: The Developer shali design, construct and instali, at its own expense,
those on-site and off-site Improvements listed on Exhibit B attached and incorporated
by this reference ("Improvements"” or “the Improvements").

3a. On and after the Effective Date of this Agreement the Developer agrees to pay
the Clty for lts Administration and Inspection of the Development. The hourly rate for
those services Is $45.00/hour. Administration and inspection inciudes but Is not iimited to
the time expended by the City's pianner, engineer, construction Inspector and attorney
In directing, advising, correcting and enforcing by means other than litigation, this
agreement and/or the approved development plan. Making disbursements and
caliing/coilecting Guarantees are Administration and inspection services and shail be
charged at $45.00/hour. See, paragraph 192 conceming attorneys'/ litigation fees.
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3b. The scope of this project is such that the City may have to engage independent
consultants(s) to adeguately provide inspection services; Deveioper agrees to pay such
costs, in addition to all others for which Developer Is responsibie hereunder.

3c. The Developer's obligation to complete the Improvements is and shaii be
independent of any obligations of the City contained herein.

4, Security: To secure the performance of its obiigations under this Agreement the
Deveioper shali supply a guarantee. The Developer Is required to post security in an
amountof$ 0 {120% of the amount for the Improvements) in a form

and with terms acceptabie to the City ("Guarantee”). The Guarantee shall be In the
form of a cash deposit made to the City, a ietter of credit or a disbursement agreement
in & form and with content approved by the City Attorey. The Guarantee specific to
this Agreement Is attached as Exhibit C and ks incorporated by this reference as if fully
set forth.

Select one:

5. Standards: The Developer shali construct the improvements according to the City's
standards and specifications.

6. Warranty: The Developer shall wamrant the improvements for one year following
Acceptance by the City. "Warrant” or "Warranty” as used herein means the Developer
shali take such steps and incur such costs as may be needed so that the improvements
or any portion or phase thereof as repaired and/or repiaced, shali compiy with the
Development's construction pians and/or site pian, City standards and specifications at
the end of the warranty period. The Developer shali warrant each repaired and/or
repiaced improvement or any portion or phase thereof for one year following
Acceptance of such repair and/or repiacement.

é6a. Upon Acceptance the Developer shall provide a Mainfenance Guarantee in an
amountof$ 0 {Line G2, Exhibit B, City Security).

6b. The Maintenance Guarantee shaii be secured by a letter of credit, cash escrow or
other form acceptabie to the City.

7. Commencemeni, Completion and Abandonment Periods: The Developer shail
commence work on the improvements within 30 days from the Effective Date of this
Agreement; that date is known as the “"Commencement Date."”

7a. The Developer shall compiete the improvements by the end of the tweifth month
from the Effective Date of this Agreement; that date Is known as the *Completion
Date.”

7b. The Developer shaii not cease construction for any perlod of more than 60

consecutive days. If construction is ceased for 60 or more consecutive days the
Director may deem the Development abandoned ("the Abandonment Period"}.
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7c. The Commencement date and the Compietion Date are as foliows:

Commencement Date: Jul 22, 2013
Completion Date:  Jul 22, 2014

8. Compliance with Law: The Developer shall comply with all applicable federal, state
and local laws, ordinances and regulations when fuifiliing its obiigations under their
Agreement. When necessary to protect the pubiic heaqith, safety or weifare, the
Developer shall be subject to iaws, ordinances and reguiations that become effective
after the Effective Date.

9. Notice of Defect: The Developer by and through his/her/its engineer shail provide
timely written notice to the Issuer of the Guarantee and the Director when the
Developer and/or his/her/lts engineer has knowledge, that an improvement or any part
or portion of any improvement either does not conform to City standards or is otherwise
defective.

?a. The Developer shali comrect all non-conforming construction and/or defects within
thirty {30} days from the Issuance of the notice by his/her/its engineer of a/the defect.

10. Acceptance of Improvements: The City shail not accept and/or approve any or aii
of the Improvements until the Developer presents a document or documents for the
benefit of the City showing that the Developer owns the Improvements in fee simple, or
as accepted by the City Attorney, and that there are no iiens, encumbrances or other
restrictions on the Improvements other than those that have been accepted by the
City Attomey.

10a. Approval and/or acceptance of any improvement(s) does not constitute a
walver by the City of any right(s) that it may have on account of any defect in or faiiure
of the Improvement that is detected or which occurs after approvai and/or
acceptance.

10b. Acceptance by the City shall only occur when the City Engineer, sends a writing to
such effect (“Acceptance”).

11. Reduction of Security: Upon Acceptance of any improvement(s) the amount which
the City is entitled to draw on the Guarantee shall be reduced by an amount of

S0 {Line G1, Exhibit B, Total improvement Costs).

11a. At the written request of the Developer, the City shall execute a ceriificate
verifying Acceptance of the improvement and thereafter waiving its right to draw on
the Guarantee to the extent of such amount. A Developer in defauit under this
Agreement has no right to such certification.

12. Use of Proceeds: The City shall use funds deposited with it, drawn or guaranteed
pursuant to this Agreement only for the purpose of completing the Improvements or
comrecting defects in or faiiure of the improvements or paying Administration and
inspection fees.

13. Events of Default: The following conditions, occurrences or actlons shall constitute
lol8
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a defauit by the Deveioper:

13a. Deveioper's fallure to complete each portion of the improvements on or before
the Compietion Date;

13b. Developer's faiiure to demonsirate reasonable Intent to correct defective
construction of any improvements within the appiicabie warranty period;

13c. Developer’s insolvency, the appointment of a receiver for the Developer or the
fling of a voluntary or involuntary petition in bankruptcy respecting the Developer. In
such event the City may immediately declare a defauit without prior nofification to the
Developer,;

13d. Notification to the City, by any lender with a llen on the Property, of a default by
Deveioper on any obiligation to such iender. in such event, the City may immediately
declare a default without prior notification to the Developer.

13e. With regard to the Property or any portion thereof: initiation of any foreciosure
action regarding any lien or encumbrance; or Initlation of mechanics ilen(s)
procedure(s); or assignment or conveyance of the Property in lleu of foreciosure. In
such event the City may immediately declare a defauit without prior notification to the
Developer.

13f. Notification to the City from the bank Issuing the Guarantee that it wiii not renew
the Guarantee at a time when security Is stiii required hereunder and no substitute
coiiateral acceptabie to the City has been provided by the Deveioper.

13g. Except as provided, the City may not declare a default untll written notice has
been sent to the Developer at the address shown In the development file. Noftice Is
and shall be deemed effective two calendar days after mailing thereof by first ciass
United Sates maill, postage prepaid.

14. Measure of Damages: The measure of damages for breach of this Agreement by
the Deveioper shall be the reasonable cost of satisfactorily completing the
improvements, plus reasonabie expenses. Expenses may inciude but are not iimited to
contracting costs, collection costs and the vaive of pilanning, engineering, legai and
administrative staff time devoted to the coliection/completion of the Improvements.
For improvements upon which construction has not begun, the estimated costs of the
improvements as shown on Exhibit B shail be prima facie evidence of the minimum cost
of compietion; however, the maximum amount of the Developer's liablilty shali not be
established by that amount or the amount of the Guarantee.

15. City's Rights Upon Default: When any event of defauit occurs, the City may draw on
the Guarantee or proceed to collect any other security to the extent of the face
amount of the Guarantee iess eighty percent {80%) of the estimated cost (as shown on
Exhiblt B} of all improvements for which the City has given its Acceptance and no
warranty work Is reasonably required. The City may also exercise lis rights to
disbursement of ioan proceeds or other funds under the City improvements
disbursement agreement.
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15a. The City shail have the right to complete Improvements itseif or it may coniract
with a third party for completion.

15b. The Developer grants to the City, its successors, assigns, agents, confractors and
empioyees, a nonexciusive right and easement to enter the Property for the purposes
of constructing, reconstructing, maintaining, Inspecting and repairing the
improvements.

15¢c. The City may assign the proceeds of the Guarantee or other funds or assets that it
may recelve in accordance with this Agreement to a subsequent developer or iender
that has acquired the Property by purchase, foreclosure or otherwise.

15d. That developer or lender shaii then have the same rights of compietion as the City
if and oniy if the subsequent deveioper or lender agrees in writing to compiete or
comect the Improvements and provides to the City reasonabie security for that
obiigation.

15e. These remedies are cumulative in nature and are in addition to any other remedies
the City has at law or in equity.

14. Indemnification: The Developer expressiy agrees to indemnify and hold the City, its
officers, employees, agents and assigns (“City") harmiess from and against all claims,
costs and ilabiiities of every kind and nature, for injury or damage recelved or susiained
by any person or entity in connection with or on account of the performance or non-
performance of work at the Property and/or the Improvements and/or the
Deveiopment that is being done pursuant o this Agreement.

16a. The Developer further agrees to aid and defend the City In the event that the City
and/or the improvements Is named as a defendant in an action conceming the
performance of work pursuant to this Agreement except for a sult wherein the
Developer states ciaim(s) against the City.

16b. The Developer is not an agent, partner, joint venturer or employee of the City.

17. No Waiver: No walver of any provision of this Agreement by the City shail be
deemed or constitute a waiver of any other provision nor shaii it be deemed or
constitute a continuing walver unless expressly provided for by a written amendment to
this Agreement signed by both the City and the Developer: nor shail the waiver of any
default under this Agreement be deemed a waiver of any subsequent defauit or
defaults of the same type. The City's fallure to exercise any right under this Agreement
shaii not constitute the approval of any wrongful or other act by the Developer or the
acceptance of any improvement.

18. Amendment or Modification: The parties to this Agreement may amend or modify
this Agreement only by written instrument executed on behaif of the City by the City
Manager or his designee and by the Developer or his/her/its authorized officer. Such
amendment or modification shall be properiy notarized before it may be deemed
effective.

19. Attorney's Fees: Shouid either party be required to resort to litigation to enforce the
terms of this Agreement, the prevdaiiing party, piaintiff or defendant, shall be entitied to
50f8

mé:\



costs, inciuding reasonabie attorney's fees and expert witnhess fees, from the opposing
party. The City shail be entitled to clalm the vaiue of its in-house attorneys at the rate of
$125.00 per hour. If rellef Is awarded to both pariies the attorney's fees may be
equitably divided between the parties by the decision maker.

20. Vested Rights: This Agreement does not guarantee, represent or certify that the
Developer Is entitied to any other approvai(s) required by the City, before the
Developer Is entitlied to commence deveiopment beyond the scope of this Agreement
or to transfer ownership of the Property beling developed.

21. Integration: This Agreement, together with the exhibits and attachments thereto
constitutes the entire Agreement between the parties. No statement(s), promise(s) or
inducements(s) that is/are not contained in this Agreement shail be binding on the
pariies.

22. Third Party Rights: No person or entity who or which is not a party to this Agreement
shall have any right of action under or be a beneficiary of this Agreement.

23, Time: For the purpose of computing the Abandonment Period and
Commencement and Dates, such times In which war, civii disasters or acts of God
occurs or exist shall not be Included If such prevents the Developer or City from
performing its obligations under the Agreement. The Deveioper must notify the City in
writing if/when It asserts impossibliity of performance under this paragraph. The City
may reject the Developer's assertlon, if It finds, In writing that the condition(s) that the
Developer asserts do not exist.

24, Severabllity: if any part, term or provision of this Agreement Is held by a court of
competent jurisdiction to be lllegal or otherwise unenforceabie, such liiegaiity or
unenforceabliity shall not affect the vaildity of any other part, term or provision. The
rights of the parties shali be construed as Iif the part, term or provision was never part of
the Agreement.

25. Benefits: The benefits of this Agreement to the Developer are personai and may
not be assigned without the express written approval of the City. Such approvai may
not be unreasonably withheld but any unapproved assignment is vold.

25a. Notwithstanding the foregoing, the burdens of this Agreement are personal
obiigations of the Developer and daiso shall be binding on the helrs, successors and
assigns of the Developer and shall be a covenant(s) running with the Property.

25b. There Is no prohibition on the right of the City to assign Its rights under this
Agreement.

25c. Upon wiitten request from the Deveioper the Clty shall expressly release the original
Developer's Guarantee and/or contract obiigations if it accepts new security from any
developer or iender who obtains the Property, however, no other act of the City shali
constitute a reiease of the original Deveioper from his liabiiltty under this Agreement.

25d. When the City has Issued its Acceptance regarding the improvements, the City
agrees to state the same in writing, with appropriate acknowiedgments.
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25e. The City shali sign a release only after all wamranty periods, as extended by
iitigation, repair or aiteration work, have expired.

26. Notice: Any notlice required or permitted by this Agreement shall be deemed
effective two caiendar days after deposit with the United States Postai Service, first
ciass, postage prepaid and addressed as follows:

If to Developer: Grand Junction Housing Authority Name/Developer/Company
(continued)
1011 N. 10th Street Address (Street and Mdiiing)
Address {continued)
Grand Junction, CO 81501 Clty, State & Zip Code
(970) 683-1040 Telephone Number
(970) $83-5499 Fax Number
Ikole@gjha.org E-mall Address
If to Clty: Office of the City Attorney
250 North 5th Street

Grand Junction, CO 81501

€ 4. Pubiic Works & Pianning Department
250 North 50 Street
Grand Junction, CO 81501

27. Recordation: Developer shall pay the costs to record a memorandum of this
Agreement (Exhibit D) in the records of the Mesa County Clerk and Recorder's Office.
The Developer may, at his/her/its option record the entire agreement.

28. Immunity: Nothing contained in this Agreement constitutes a walver of the City's
soverelign or other immunity under any appilicable iaw.

29. Personal Jurisdiction and Venue: Personai jurisdiction and venue for any action
commenced by either party to this Agreement whether arising out of or reiating to the
Agreement, the Guarantee, the Maintenance Guarantee or any action based arising
out of or under this Agreement shali be deemed to be proper only If such action is
commenced in Mesa County, Colorado.

29a. The Developer expressly waives his/her/its right to bring such action in or to remove
such action to any other court whether state or federali,

30. Liability before Acceptance: The Clity shall have no responsibllity or ilabliity with
respect to any street or other improvement(s), notwithstanding the use of the same by
the public, uniess the street or other improvement shail have received Acceptance by
the City.

30a. if the City diiows a street to be constructed In stages, the Developer of the first
one-haif street opened for traffic shall consiruct the adjacent curb, gutter and sidewalk
in the standard iocation and shall construct the required width of pavement from the
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edge of gutter on the side of the street nearest the property to enabie an initiai two
way traffic operation without on-street parking.

30b. Developer shall also consiruct and pay for end-transitions, intersection paving.
drainage facllities and adjustiments to existing utliities necessary to open the street to
fraffic.

30c. The City shaii not issue its written Acceptance with regard to any improvement(s)
inciuding any street, storm dralnage facliity, sewer, water facliiity or other required
improvement(s}, until the Developer:

() fumishes to the City Engineer as-buiit drawings in reproducibie form, bive iine
stamped and sealed by a professional engineer and in computer disk form and coples
of results of ali construction controi tests required by City specification;

(i) provides written evidence to the City Engineer under signature of a quailfied expert
that the earth, solls, lands and surfaces upon In and under which the improvement(s)
have been constructed or which are necessary for the improvements are free from
toxlc, hazardous and other reguiated substances or materiais;

(ll) provides written evidence to the City Attorney that the titie to lands underiying the
Improvements are free and ciear from aii ilens and encumbrances, except those items
and encumbrances which may be approved in writing by the City Attorney; and

(iv) provides written evidence, certified by the Developer's engineer, that the work was
systematicaily inspected and tested and that the materiais and the compaction of the
materials that are required to be compacted, were In conformance with City-
approved pians and specifications.

VILLAGE Park LLLP,
By: Carans JuveTion l-louswc Au-mom-ry Crevera PARTNER, By

gﬁdﬂﬂ Lo, eeo Oﬁfog 2013

Dé\}lel er's Signature Date

Developer's Name:

Corporate Attest:

Name Date

City of Grand Junction
250 North 5th Street
Grand Junction, CO 81501

&H L \S
Date
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Type Legal Description below.

EXHIBIT A

Lot 1, Village Park Multi-family Subdivision



Exhibit B
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CITY ©O

Grand Junction
(‘Q COLORADDO

PUBLIC WORKS
& PLANNING

Mr. Mark Austin October 28, 2013

Email address: marka@austincivilgroup.com (This letter sent by email only; hardcopy will NOT follow.)

RE: Project Name: Village Park Apts.
Project Number: SPN-2011-1325

Dear Mr. Austin:

On October 22, 2013, representatives from the Public Works Division conducted an initial inspection of the public
improvements at the Village Park Apartments. The following items were found to be deficient and must be
addressed before the City can issue Initial Acceptance and begin the one-year warranty for these public
improvements:

1. The fillets and valley pan at the 28% Road access don’t meet City standards.

a. Must remove and replace the entire valley pan and most of the north fillet. Coordinate with Mark
Barslund (201-1362) to determine exact limits of concrete replacement.
b. Fillet and epoxy the cracks at both handicap ramps.

2. There is a crack at the base of the handicap ramp on the east side of the Patterson Road access.

Coordinate with Mark Barslund (201-1362) to determine the best repair option.

Cut and caulk all joints in the fillets and valley pans of all public street accesses.

Place and compact backfill at the back of the handicap ramps at the Patterson Road access.

The “No Left Turn” sign at the Patterson road access cannot share a post with the “Stop” sign. Install the

sign on the splitter island, per the approved drawings.

6. Install a combo “Do Not Enter” sign (R5-1) and “Wrong Way” sign (R5-1a) on the southern half of the
splitter island, placed at a 45-degree angle toward eastbound vehicular traffic. Contact Sandy Mallory
(244-1567) at the Traffic Engineering Division to coordinate the details of this requirement.

7. The City Planner may have specific requirements regarding the remaining landscaping that must be
completed. Please contact Greg Moberg at 256-4023.

ok

In addition to the field items listed above, the following paperwork must also be addressed:
1. If any fees have been deferred, they must be paid.
2. Submit final bound set of ALL Quality Assurance testing for any work in the public right-of-way.
3. Submit final bound set of ALL engineer’s observation reports.
4. Provide a copy of the acceptance letter from Ute Water.
5. Submit a completed Maintenance Guarantee.

Once the above issues are resolved and you have verified that the Planning Division has no further concerns,
City staff will release any remaining DIA security and begin the one-year warranty. Please forward this letter to
the appropriate contractor’s representative. Thank you for your efforts in closing this project.

Sincerely,

Eric Hahn, PE
Development Engineer

Electronic copy:
Greg Moberg, Economic Development
Mark Barslund, Development Inspector
Leslie Ankrum, Senior Admin. Assistant
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