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MEMORANDUM OF IMPROVEMENTS AGREEMENT & GUARANTEE
Grand Junction Community Development Department

File#< P2 — 93526

This memoranduﬁx rel es to an imprqvements agreement and guarantee dated ZL/ S~ 1996,
by and between IL'}“\L ? j dce, (LC . (Developer) and the City of Grand Junction
(City) pertaining to i &n@&;& é [ A ¢ & _(Project) in the City of Grand Junction..

Legal Description:

Lov | Avreero 4 NTNEUE SU/SDN)S.UN‘
{

Whereas, Developer is required to install and construct certain public and private improvements as a
condition of approval of the Project, which completion is guaranteed by an improvements agreement and

guarantee in the sum of $ 4.5 78. **, and

Whereas, the City of Grand Junction and other agencies possessing regulatory authority over the Project
and/or the improvements to be constructed, must inspect the improvements and accept the same before the
improvements agreement and guarantee are released or if not constructed the City may use the proceeds or
collateral of the guarantee to install the improvements, and

Whereas, the existence of the improvements agreement and guarantee may affect certain rights,
responsibilities and actions of the Developer, the City or any other person or entity,

NOW THEREFORE, this memorandum is recorded to be notice to the world of the existence of said
improvements agreement and guarantee. This memorandum is not a complete summary of the improvements
agreement and guarantee. Provisions of this memorandum shall not be used to interpret the terms or
provisions of the improvements agreement and/or guarantee. In the event of conflict between this
memorandum and the unrecorded improvements agreement and/or guarantee, the unrecorded improvements
agreement and guarantee shall control. The improvements agreement and guarantee may be inspected at the
City of Grand Junction Community Development Department, 250 N. 5th Street, Grand Junction, CO.

CITY OF GRAND CTION:

—
N 7 oy 01/} 1/96
Director of Ccﬁ(munity/f)evelopment date / 1

DEVELOPER: 0

3 'L/l < / 98
date

¢/o Community Development Department
City of Grand Junction

250 N. 5th Street

Grand Junction, CO 81501



DEVELOPMENT IMPROVEMENTS AGREEMENT

1. Parties: The p
Agreement") are
Developer") and THE CITY OF GRAND

g%_les to tﬁ% Development Improvements Agreement ("the

ce LL(C, ("the
CTICN, Colorado ("the City").

THEREFORE, for valuable consideration, the receipt and adequacy of which is
acknowledged, the Parties agree as follows:

2. Effective Date: The Effective Date of the Agreement will be the date that
this agreement is recorded which-is-rot-sooner-than recordation of the
RECITALS

pEg=p 4

seeks to protect the health, safety and general welfare of the community bv reguiring
the completion of various improvements in the development and limiting the harmful
effects of substandard developments. The purpose of this Agreement 1s to protect the
City from the cost of completing necessary improvements itself and is not executed
for the benefit of materialmen, laborers, or others providing work, services or
material to the development or for the benefit of the purchasers or users of the
development. The mutual promises, covenants, and obllgatlons contained in this
Agreement are auchorized by state law, the Cclorado Constitution and the City’s land
development ordinances.

The Devgloper seseks *mlsSLOn to develop property within the City to be known as
==

= - ,wnlchnronevty1snmreparthular v described

on Exhibit "A" attached’and incorporated by this reference (the "Property"). The City

DEVELOPER’S OBLIGATION

3. Improvements: The Developer will design, construct and install
expense, those on-site and off-site improvements listed on Exhibit "B" acttached and
incorporated by this reference. The Developer agrees to pay the City Zcr i
services performed by the City, in addition to amounts shown on Exhibit
Developer’s obligatcion to completa the improvements is and will be independent of any
opligations of the City contained herein.

4. Security: To secure the performance of its obligations under this Agreement
(except its obligations for warranty under paragraph 6), the Developer wi snter into
an agreement which complies with either opticn identified in paragrarn 28, or other
written agrsement between the City and the Develcper.

5. Standards: The Developer shall construct the Improvements according to the
standards and spvecifications regquirad by the City Engineer or as adoptad zv the City.

6. Warranty: The Developer warrants that the Improvements, each and every one
of them, will ke Zxrse from defects Zor a pericd of twelve (12) months Zrcm the date

that the City Zngineer accepts or approves the improvements compleced by the
Developer.

7. Commencement and Completion Pexriods The
them, will be completad withizn

this Agreement (the "Complecion 2eriod").

improvements, each and every cne
£rcm the ZTZZ=ctive Date

00

th rh

3. Compliance with Law: The developer shall comply with all relewvanc federal
state and local laws, ordinances, and regulacions in effect at the time of final
approval when fulZilling its obligations under this Agreement.

9. Notice of Defect: The Developer’s Engineer shall provide timelwy notice Lo
cthe Developer, cntractor, issuer of security and the City EZngineer whenever
inspection reveals, or the Develcrer’'s Encineer otherwise has knowliedge, that an
improvement does not conform to City standards and any specifications arproved in the




development application or is otherwise defective. The developer will have thirty
(30) days from the issuance of such notice to correct the defect.

10. Acceptance of Improvements: The City’s final acceptance and/or approval of
improvements will not be given or obtained until the Developer presents a document
or documents, for the benefit of the City, showing that the Developer owns the
improvements in fee simple and that there are no liens, encumbrances, or other
restrictions on the improvements. Approval and/or acceptance of any improvements does
not constitute a waiver by the City of any rights it may have on account of any defect
in or failure of the improvement that is detected or which occurs after approval
and/or acceptance.

11. Use of Proceeds: The City will use funds deposited with it or drawn
pursuant to any written disbursement agreement entered into between the parties only
for the purpose of completing the Improvements or correcting defects in or failure
of the Improvements.

12. Events of Default: The following conditions, occurrences or actions will
constitute a default by the Develcper during the Completion Period:

a. Developer’s failure to complete each portion of the Improvements in
conformance with the agreed upon time schedule; the City may not declare
a default until a Zourteen (14) calendar day notice has been given to the
Developer;

b. Develorer’s failure to demonstrate reascnable intent to correct defective
construction of any improvement within the applicable correction period;
the City mav not declare a default until a fourteen (14) calendar day
notice has been given to the Developer;

c. Developer’s insolvency, the appointment of a receivexr for the Developer
or the filing of a voluntary or involuntary petition in bankruptcy
respecting the Developer; in such event the City may immediacely declare
a default without vrior notification to the Developer; ‘

d. Notification to the City, by any lender with a lien on the froperty, of
a default on an obligation; the City may immediately declare a default
without prior notification to the Developer;

e. Initiation of any Zoreclosure action of any lien or initiation of
mechanics lien(s) prccedure(s) against the Property or a portion ¢f the
Prcperty or assignment or conveyance of the Property in lieu of
foreclosure; the City may immediately declare a default without prior
notification to the Developer.

13. Measure of Damages: The measure of cdamages for breach of this Agreement by
the Developer will be the reasonable c¢cst of satisfactorily completing the
Improvements plus r=ascnable City administrative expenses. For improvements upon

which construction aas not begun, the estimacsd costs of the Improvements as shown
on Exhibit "B" will be prima Zacie evidence of the minimum cost of completion;
however, neither that amount nor :the amount of 3z letter of credit, the subdivision
improvements disbursement agrsement or cash escrow establish the maximum amount of
the Developex’'s liapility.

14, City’s Rights Upon Default: When any event of default occurs, the City may
draw on the letter of credit, escrowed collateral, or proceed to collect any other
securicy to the extant of the face amount of the credit or full amount of escrowed
collatexral, cash, or security less ninety percent (90%) of the estimatad cost (as

shown on =Zxhibit "3") of all improvements previously accepted by the City or may
exercise 1its rignts to disbursement of loan proceeds or other funds under the
improvements disbursement agreement. The City will have the right to complete
improvements itselZ or it may contract with a third party for ccmpletion, and the
Develcper grants =o the City, 1ts successors, assigns, agents, contraccors, and

amployees, a nonexclusive right and easement to enter the Property for the purposes
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of constructing, reconstructing, maintaining, and repairing such improvements.
Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds
or assets to a subsequent developer (or a lender) who has acquired the development
by purchase, foreclosure or otherwise who will then have the same rights of completion
as the City if and only if the subsequent developer (or lender) agrees in writing to
complete the unfinished improvements and provides reasonable security for the
obkligation. In addition, the City may also enjoin the sale, transfer, or conveyance
of lots within the development, until the improvements are completad or acceptad.
These remedies are cumulative in nature and are in addition to any other remedies the
City has at law or in equity.

15. Indemnification: The Developer expressly agrees to indemnify and hold the
City, its officers, employees and assigns harmless from and against all claims, costs
and liabilities of every kind and nature, for injury or damage recsived or sustained,
or alleged to be received or sustained, by any person or entity in connection with,
or on account of, any act or fallure to act concerning the performance of work at the
development or the Property pursuant to this Agreement. The Developer further agrees
to aid and defend the City in the event that the City is named in an action concerning
the performance of work or the failure to perform work pursuant to this Agreement.
The Develcper is not an agent or employee of the City.

16. No Waiver: ©No waiver of any provision of this Agreement by the City will
be deemed or constitute a waiver of any other provision, nor will it be deemed or
constitute a continuing waiver unless expressly provided for by a writizn amencdment
to this Agreement signed by both City and Developer; nor will the waiver of any
default under this Agreement be deemed a waiver of any subseqguent default or defaults
of the same type. The City’'s failure to exercise any right under this Agresement will
not constitute the approval of any wrongful act by the Developer or ths acceptance
of any improvement.

17. Amendment or Modification: The parties to this Agreement may amend or
modify this Agreement only by wricten ianstrument executed on behalf of the City by
the City Manager or nis designee and by the Developer or his authorized cfZicer. Such
amencdment or modificaticn shall e properly notarized before it shall be deemed
effective.

1i8. Attorney’s Fees: Should either party be required to resort to litigation
to enforce the terms of this Agreement, the prevailing party, plaintiZZ or defendant,
will be entitled to costs, including reasonable attorney’s fees and expert witness
fees, £from the oprosing party; any City obligation under this section shall be
subject to the overrididg provisions of section 15, above. If the couxt awards relief
to both parties, the attorney’s fees may be 2guitably divided between the parties by
the decision maker, subject to the overriding provisicns of section 13, above.

19. Vested Rights: The City does not warrant by this Agreement that the
Develcper is entitlised to any other approval{s) reguired by the City, 1f any, before
the Developer is entitled to commence develcpment or to transfer ownership of property
in the developmentc.

20. Third Party Rights. Nc perscn or entity who or which is not a Tarty to this
Agreement will have any right of action under this Agreement.

21 the purpose of computing the Abandonment and Completion Pericds,
nd :;We pexiods r City actien, such times in which war, civil disascers, or acts
£ God occur or exist will not ke included if such times prevent the Develcper or City
rom periorming lcs obligations under the Agreemenc.

Time: ¥o
£
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22. Severability: IZ any part, term, or provision of this Agreemenc is held by
a courst or courts of compecent jurisdlc,*on to be illegal or otherwise unenforceable,
such illegality or unenforceabilicy will not affect the wvalidity ¢f any cother parc,
term, or provision and the rights of the parties will be construed as i1I the parc,
term, or provision was never part of the Agreement.




23. Benefits/burdens: The benefits of this Agreement to the Developer are
personal and may not be assigned without the express written approval of the City.
Such approval may not ke unreasonably withheld, but any unapproved assignment is void.
Notwithstanding the foregoing, the burdens of this Agreement are personal obligations
of the Developer and alsoc shall be binding on the heirs, successors, and assigns of
the Developer, and shall be a covenant(s) running with the Property. There is no
prohibition on the right of the City to assign its rights under this Agreement. The
City will expressly release the original Developer’s guarantee or obligations under
the improvements disbursement agreement if it accepts new security from any developer
or lender who obtains the Property. However, nc other act of the City will constitute
a release of the original Developer from his liability under this Agreement.

24, Notice: Any notice reguired or permitted by this Agreement will be deemed
effective when personally delivered in writing or three (3) days after notice is
deposited with the U.S. Postal Service, postage prepaid, certified, and return receipt
requested, and addressed as follows:

If to Developer: ‘A’ gh% PAP&"CL: LLC
73S _Onicsion Con Bor of. Ste 210
A ;Q%i C.a 921K

If to City: City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, Colorado 81501

25. Recordation: Developer shall pay for all costs to record a copy of this
Agreement in the Clerk and Recorder’s Office of Mesa County, Colorado.

26. Immunity: Nothing contained in this Agreement constitutes a waiver of the
City’s immunity under any applicable law.

27. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any
civil action commenced by either party to this Agreement whether arising out of or
relating to the Agreement, letter of credit, improvements disbursements agreement,
or cash escrow agreement or any action to collect security will be deemed to be proper
only if such action is commenced in Mesa County, Colorado. The Developer expressly
walves his right to bring such action in or to remove such action to any other court
whether state or federal.

28. Improvements guarantee. The improvements guarantee required by the City to
ensure that the improvements described in the improvements agreement are constructed
to City standards may be in one of the following forms: (If I or II, then attach as
Exhibit C.)

(I) disbursement agreement between a bank doing business in Mesa County and
the City, or

(II) a good and sufficient letter of credit acceptable to the City, or

v///A(III) depositing with the City cash equivalent to the estimated cost of
construction of the improvements under the following terms:

(a) The Finance Department of the Cicy may act as disbursing agent for
disbursements to Developer'’'s contractor(s) as required improvements are
completed and accepted if agreed to .in writing pursuant to a disbursement
agreement; and

(b) The Finance Department of the City will disburse any deposit or any
portion thereof, with no more than three checks, at no charge. IE
disbursements are made in excess of three checks, the developer will be
charged $100 per transaction for every transaction in excess of three.




29. Conditions of Acceptance.

a. The City shall have no responsibility or liability with respect to any
street, or other improvement(s), notwithstanding the use of the same by
the public, unless the street or other improvements shall have been
accepted by the City. "Acceptance by the City" means a separate writing
wherein the City specifies which improvements have been accepted and the
date from which warranty(ies) shall run.

b. Prior to requesting final acceptance of any street, storm drainage
facility, or othexr required improvement(s), the Developer shall: (1)
furnish to the City Engineer as-built drawings in reproducible form,
blueline stamped and sealed by a professional engineer and in computer
disk form and copies of results of all construction control tests
required by City specifications; (ii) provide written evidence to the
City Engineer under signature of a gqualified expert that the earth,
soils, lands and surfaces upon, in and under which the improvements have
been constructed, or which are necessary for the improvements, are free
from toxic, hazardous cor other regulated substances or materials; (iii)
provide written evidence to the City Engineer that the title to lands
underlying the improvements are merchantable and free and clear from all
liens and encumbrances, except those liens and encumbrances which may be
approved in writing by the City Engineer.

30. Phased Development. If the City allcws a street to be constructed in stages,
the Developer of the first one-half street opened for traffic shall construct
the adjacent curb, gutter and sidewalk in the standard location and shall
construct the required width of pavement from the edge of gutter on his side
of the street to enable an initial two-way traffic operation without
on-street parking. That Developer is also responsible for end-transitions,
intersection paving, drainage facilities, and adjustments to existing
utilities necessary to open the street to traffic.

/ R e .
erd “
DirectoréZ?TCommhnlty Development Date
City of and Junction ‘
250 North Sth St*ent
Grand Junction, 81501
; ;(C ,;0\,_-7— L/“A('
Developer Dacte

(If Corporghyon, to be sxgned by President and attested to by Secretary together with

the Corp

e seals)

S:impagrez:5/22/95

¥ ]]




EXHIBIT "A"

TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS

NECESSARY. USE SINGLE SPACING WITH A ONE (1) INCH MARGIN ON EACH -
SIDE. - '
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EXHIBIT "B"

IMPROVEMENTS LIST/DETAIL

(Page1of3)
DATE: Zé;5/7% -
NAME OF D ELOPMENT ﬁ%t-QMquz P fGCQ

LOCATION:_ 2284 & feapD 2

PRINTED NAME OF PERSON PREPARING: ;Q&g@gg =(Ami NG\

TOTAL UNIT TOTAL
UNITS QTY. PRICE AMOUNT

I. SANITARY SEWER

1. Clearing and grubbing

2. Cut and remove asphalt

3. PVC sanitary sewer main (incl.
trenching, bedding & backfill)

4. Sewer Services (incl. trenching,
bedding, & backfill) \

5. Sanitary sewer manhole(s)

6. Connection to existing manhole(s) N\

7. Aggregate Base Course \

8. Pavement replacement \

9. Driveway restoration

10. Utility adjustments

Il. DOMESTIC WATER \

1. Clearing and grubbing

2. Cut and remove asphalt

3. Water Main (incl. excavation, \
bedding, backfill, valves and
appurtenances) ‘ \

4. Water services (incl. excavation, N\

bedding, backfill, valves, and \

appurtenances) : N

. Connect to existing water line N\

. Aggregate Base Course

. Pavement Replacement

. Utility adjustments

. STREETS '

. Clearing and grubbing - - ' ; N

. Earthwork, including excavation ' : N

and embankment construction

3. Utility relocations

(e BN o) &)

N -




(Page 2 of 2)

4. Aggregate sub-base course
(square yard)

5. Aggregate base course
(square yard)

6. Sub-grade stabilization

7. Asphalt or concrete pavement
(square yard)

8. Curb, gutter & sidewalk
(linear feet)

9. Driveway sections

" (square yard)

10. Crosspans & fillets

11. Retaining walls/structures

12. Storm drainage system

13. Signs and other traffic
control devices

14. Construction staking

15. Dust control

16. Street lights (each)

V. LANDSCAPING

1. Design/Architecture

2. Earthwork (includes top
soil, fine grading, & berming

3. Hardscape features (includes
walls, fencing, and paving) _ _

4. Plant material and planting S&R& AT HED D0 -ﬂﬁ ﬁ7_2~ o

5. Irrigation system %= 95.6°

6. Other features (incl. statues,
water displays, park equipment,
and outdoor furniture)

7. Curbing

8. Retaining walls and structures

9. One year maintenance agreement

V. MISCELLANEQUS

1. Design/Engineering

2. Surveying ‘

3. Developer’s inspection costs

4. Quality control testing

5. Construction traffic control

6. Rights-of-way/Easements




(Page 3 of 3)

7. C‘ity inspection fees

8. Permit fees

9. Recording costs

10. Bonds

11. Newsletters

12. General Construction Supervision

13. Other

. .14, Other

STIMATED COST OF |

SIGNATUREA
(If corpora#
to by Sedretz

| have reviewed the estimated costs and time schedule shown above and, based
on the plan layouts submitted to date and the current costs of construction,
[ take no exception to the abave.

PROVEMENTS: § 9 , 5770
— 2 15; 70

CVELOPER ~IDATE
to be signed by President and attested

together with the corpdrate seals.)

A |
CITY ENGINEER DATE
o g L iam EYEDAL:

COMML/ ITY DEVELOPMENT DATE 7

siimpagmtrev-4/95




Deep Creck Inec.

LANDSCAPING & IRRIGATION

DESIGN « CONSTRUCTION « MAINTENANCE

Tierra Corporation
Re; Storage Unit Landscaping
Grand Junction, CO

Proposal #9577

11/10/95
Quan. Size Price Description Cost
Planting Per Landscape Plan
17 11/2" 140.00 Russian Olive 2,380.00
5 2" 230.00 Cottonwoods 1,150.00
45 #5 22.00 Yucca 990.00
51 #5 24.00 Potentilla 1,224.00
5,744.00
Planting Substitutes:
Pinion Pine 5' - 6" $170.00/ea
Austrian Pine 5' - 6’ $180.00/ea
Juniper Evergreen #5 $28.0fka
Steel Edging, Bark Muich, Cobble Mulch
and Landscape Boulders 2,151.00
Native Seed and Mulch 1,080.00
Drip lrrigation System 595.00
Total Amount $9,570.00

All grades to be 2/10ths of finish grade. If the backhoe, dozer and/or dump truck is
required for additional work, it will be charged at a rate of $50.00 per hour.

OWNER/OWNER'S REP. CONTRACTOR’S REP

/>/<;; ;%t% 7S

X

ate “"/f Sugnature " Date

PO. BOX 40268 GRAND JUNCTION, CO 81504 (970) 244-8768




RELEASE OFiMPROVEMENTS AGREEMENT & GUARANTEE
Grand Junction Community Development Department
FILE# <7 -95 32 ST
BoowZi5 1 PaseE 145
This memorandum relates to a certain recorded Improvements Agreement and Guarantee dated
2 -5 1976 , and recording at Book 22¢9 | Page $S 1 of the land records
of Mesa County, Colorado, by and between __ /A Storzres P AT (Developer) and the
City of Grand Junction (City) pertaining to _ A Sterzace Pae o (Project).

Legal Description: L o7 | A\’P(?\-TUNJ (et s Sug Dy $ § gru
{

1745181 100260 07/24/94
fomica Tooo CukdRec Hese County (o

Whereas, Developer has installed and constructed certain public and private improvements at and for
the Project, which completion was guaranteed by the execution of an Improvements Agreement and
Guarantee, and

Whereas, the City of Grand Junction and all other agencies possessing regulatory authority over the
Project and/or the improvements have inspected the improvements and have accepted the same,

NOW THEREFORE, officials of the City of Grand Junction and other officials duly representing their
agencies, possessing and representing by their signatures, affixed thereto, that they possess sufficient
authority to accept improvements and release the portion of the guarantee pertaining to the
improvements under their jurisdiction, do accept, sign and release said improvements agreement and
guarantee.

CITY OF GRAND JUNCTION:
By: NA
City Engineer Date
NA
City Utilities Manager Date
NA
Fire Marshall Date
UTE WATER:
Date
GRAND JUNCTION DRAINAGE:
By: NA
Date

In accordance with the above signatures, | hereby certify that the Improvements Agreement &
Guarantee and the recording evidencing the agreement and guarantee, at Book €2©3 _ Page S$'1
of the Mesa County land records, have been completed and accepted and in accordance with the
provisions of the Grand Junction Zoning and Development Code are hereby released.

el /74“77":" b-€-76

Director &f Community Development Date

\\\
Witness my harid & officjal seal. /s
a

Notary Public

o
.

My commission expires 7-0 - ?7
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. 1747277 DI120PM 02/21/96
MEMORANDUM OF IMPROVEMENTS AGREEMERP#AGIonR ANiReE Mesa County Co

Grand Junction Community Development Department
File #S P2 - 953§

This memoranduﬁ relq}es to an imprgvements agreement and guarantee dated IS 1996,
by and between { “STORAR]L_ ? (1 ce, LLC . (Developer) and the City of Grand Junction
(City) pertaining to A & (Project) in the City of Grand Junction..

Legal Description: -
L o ’ /\’\‘.’)\G‘ETD\) ‘ZCNI\I o s >UJ>D)\,)S )(.71\/‘
!

Whereas, Developer is required to install and construct certain public and private improvements as a
condition of approval of the Project, which completion is guaranteed by an improvements agreement and
guarantee in the sum of $ ] 5 78. * and

Whereas, the City of Grand Junction and other agencies possessing regulatory authority over the Project
and/or the improvements to be constructed, must inspect the improvements and accept the same before the
improvements agreement and guarantee are released or if not constructed the City may use the proceeds or
collateral of the guarantee to install the improvements, and

Whereas, the existence of the improvements agreement and guarantee may affect certain rights,
responsibilities and actions of the Developer, the City or any other person or entity,

NOW THEREFORE, this memorandum is recorded to be notice to the world of the existence of said
improvements agreement and guarantee. This memorandum is not a complete summary of the improvements
agreement and guarantee. Provisions of this memorandum shall not be used to interpret the terms or
provisions of the improvements agreement and/or guarantee. In the event of conflict between this
memorandum and the unrecorded improvements agreement and/or guarantee, the unrecorded improvements
agreement and guarantee shall control. The improvements agreement and guarantee may be inspected at the
City of Grand Junction Community Development Department, 250 N. 5th Street, Grand Junction, CO.

CITY OF GRAND JUNCTION:

Q;’\l / /{‘W / Lted it ,’l/ éi / 7¢

Director of Cqﬁ{munity/f)evellopment date

DEVELOPER:
O ’L,/: v / 9y

) date

c/o Community Development Department
City of Grand Junction

250 N. 5th Street

Grand Junction, CO 81501



