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DEVELOPMENT IMPROVEMENTS AGREEMENT
1673091 02:14 PR 03/03/94

Honiwa Toop CLxdRec Meza County Co

1. Parties: The parties to this Development Improvements Agreement ("the
Agreement") are Grand Valley Atrium Retirement Village, a Colorado general
partnership ("the Developer") and THE CITY OF GRAND JUNCTION, Colorado ("the
City").

2. Effective Date: The Effective Date of the Agreement will be the date
that this agreement is recorded which is not sooner than recordation of the final plat
and plan of Hilltop Minor Subdivision.

RECITAL

The Developer seeks permission to develop property within the City to be
known as Grand Valley Atrium Retirement Village, which property is more particularly
described on Exhibit "A" attached and incorporated by this reference (the "Property").
The City seeks to protect the health, safety and general welfare of the community by
requiring the completion of various improvements in the development and limiting the
harmful effects of substandard developments. The purpose of this Agreement is to
protect the City from the cost of completing necessary improvements itself and is not
executed for the benefit of materialmen, laborers, or others providing work, services
or material to the development or for the benefit of the purchasers or users of the
development. The mutual promises, covenants, and obligations contained in this
Agreement are authorized by state law, the Colorado Constitution and the City's land
development ordinances.

THEREFORE, for valuable consideration, the receipt and adequacy of which
is acknowledged, the Parties agree as follows:

DEVELOPER'S OBLIGATION

3. Improvements: The Developer will design, construct and install, at its
own expense, those on-site and off-site improvements listed on Exhibit "B" attached
and incorporated by this reference (the “Improvements”). The Developer agrees to
pay the City for inspection services performed by the City, in addition to amounts
shown on Exhibit B. The City estimates that $400.00 will be required for City
inspection of the required Improvements. The Developer's obligation to complete the
improvements is and will be independent of any obligations of the City contained
herein.

4. Security: To secure the performance of its obligations under this
Agreement (except its obligations for warranty under paragraph 6), the Developer will
enter into a disbursement agreement which complies with paragraph 30, or other
written agreement between the City and the Developer.
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5. Standards: The Developer will construct the Improvements according
to the standards and specifications required by the City Engineer or as adopted by
the City.

6. Warranty: The Developer warrants that the Improvements, each and
every one of them, will be free from defects for a period of twelve (12) months from the
date that the City Engineer accepts or approves the Improvements completed by the
Developer.

7. Commencement and Completion Periods: Except as provided in a
Deferred Improvement Agreement entered in to between Developer and the City, the
Improvements, each and every one of them, will be completed by November 30, 1994
(the "Completion Period").

8. Compliance with Law: The Developer will comply with all relevant
federal, state and local laws, ordinances, and regulations in effect at the time of final
approval associated with the development when fulfilling its obligations under this
Agreement.

9. Dedication: The Developer will dedicate to the City those Improve-
ments and rights-of-way required by the City Engineer. The Developer shall present a
policy of title insurance, where appropriate, and conveyancing documents for the
benefit of the City showing that the developer owns the improvement in fee simple and
that there are no liens, encumbrances or other restrictions on the improvement
unacceptable to the City in its reasonable judgment. Acceptance of the dedication of
any improvement does not constitute a waiver by the City of the right to proceed
against any security or the Developer on account of any defect in or failure of the
improvement that is detected or which occurs after the acceptance of the dedication.

10. Inspection and Certification: The City will inspect the Improvements as
they are completed and, if acceptable to the City Engineer, centify such improvement
as being in compliance with the standards and specifications. Such inspection and
certification, if appropriate, will occur within 14 days of notice by the Developer that
he desires to have the City inspect an improvement. Before obtaining certification of
any such improvement, the Developer will present to the City valid lien waivers from
all persons providing materials or performing work on the improvement for which
certification is sought. Certification by the City Engineer does not constitute a waiver
by the City of the right to proceed against a bank to draw funds or on account of
defects in or failure of any improvement that is detected or which occurs following
such certification.

11.  Notice of Defect: The Developer's engineer will provide timely notice
to the Developer, contractor, issuer of security and the City Engineer whenever
inspection reveals, or the Developer's engineer otherwise has knowledge, that an
Improvement does not conform to City standards and any specifications approved in
the development application or is otherwise defective. The Developer will have thirty
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(30) days from the issuance of such notice to correct or substantially correct the defect.

12. Acceptance of Improvements: The City's final acceptance and/or
approval of Improvements will not be given or obtained until the Developer presents a
document or documents, for the benefit of the City, showing that the Developer owns
the Improvements in fee simple and that there are no liens, encumbrances, or other
restrictions on the Improvements. Approval and/or acceptance of any Improvements
does not constitute a waiver by the City of any rights it may have on account of any
defect in or failure of the Improvement that is detected or which occurs after the
approval and/or acceptance.

13. Use of Proceeds: The City will use funds deposited with it or drawn
pursuant to any written disbursement agreement entered into between the parties only
for the purpose of completing the Improvements or correcting defects in or failure of
the Improvements.

14. Events of Default: The following conditions, occurrences or actions
will constitute a default by the Developer during the Completion Period:

a. Developers failure to complete the Improvements in conformance
with the agreed upon time schedule; the City may not declare a
default until a fourteen (14) calendar day notice has been given to
the Developer;

b. Developer's failure to demonstrate reasonable intent to correct
defective construction of any Improvement within the applicable
correction period; the City may not declare a default until a
fourteen (14) calendar day notice has been given to the
Developer;

C. Developer's insolvency, the appointment of a receiver for the
Developer or the filing of a voluntary or involuntary petition in
bankruptcy respecting the Developer; in such event the City may
immediately declare a default without prior notification to the
Developer;

d. Notification to the City, by any lender with a lien on the property,
of a default on an obligation; the City may immediately declare a
default without prior notification to the Developer;

e. Initiation of any foreclosure action of any lien or initiation of
mechanics lien(s) procedure(s) against the Property or a portion
of the Property or assignment or conveyance of the Property in
lieu of foreclosure; the City may immediately declare a default
without prior notification to the Developer.
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15. Measure of Damages: The measure of damages for breach of this
Agreement by the Developer will be the reasonable cost of satisfactorily completing
the Improvements plus reasonable City administrative expenses. For improvements
upon which construction has not begun, the estimated costs of the Improvements as
shown on Exhibit "B" will be prima facie evidence of the minimum cost of completion;
however, neither that amount or the amount of a letter of credit, any subdivision
improvements disbursement agreement or cash escrow establish the maximum amount
of the Developer's liability.

16.  City's Rights Upon Default: When any event of default occurs, the City
may draw on any letter of credit, escrowed collateral, or proceed to collect any other
security to the extent of the face amount of the credit or full amount of escrowed
collateral, cash, or security less ninety percent (90%) of the estimated cost (as shown
on Exhibit "B") of all Improvements previously accepted by the City or may exercise
its rights to disbursement of loan proceeds or other funds under the improvements
disbursement agreement. The security shall be used by the City only to complete the
Improvements. The City will have the right to complete Improvements itself or it may
contract with a third party for completion, and the Developer grants to the City, its
successors, assigns, agents, contractors, and employees, a nonexclusive right and
easement to enter the Property for the purposes of constructing, reconstructing,
maintaining, and repairing such Improvements. Alternatively, the City may assign the
proceeds of any letter of credit, any improvement disbursement agreement, any
escrowed collateral, cash, or other funds or assets to the subsequent developer (or a
lender) who has acquired the development by purchase, foreclosure or otherwise
who will then have the same rights of completion as the City if and only if the
subsequent developer (or lender) agrees in writing to complete the unfinished
Improvements and provides reasonable security for the obligation. In addition, the
City may also enjoin the sale, transfer, or conveyance of lots within the development,
until the Improvements are completed or accepted. These remedies are cumulative in
nature and are in addition to any other remedies the City has at law or in equity.

17. Indemnification: The Developer expressly agrees to indemnify and
hold the City, its officers, employees and assigns harmless from and against all
claims, costs and liabilities of every kind and nature, for injury or damage received or
sustained by any person or entity in connection with, or on account of the
performance of work at the development or the Property pursuant to this Agreement
except such injuries or damages which may arise as a result of negligence or fault on
the part of the City, its agents or assigns. Subject to the foregoing, and except where
such suit is brought by the Developer against the City, the Developer further agrees
to aid and defend the City in the event that the City is named as a defendant in an
action concerning the performance of work pursuant to this Agreement. The
Developer is not an agent or employee of the City.

18.  No Waiver: No waiver of any provision of this Agreement by the City will
be deemed or constitute a waiver of any other provision, nor will it be deemed or
constitute a continuing waiver unless expressly provided for by a written amendment
to this Agreement signed by both City and Developer; nor will the waiver of any
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default under this Agreement be deemed a waiver of any subsequent default or
defaults of the same type. The City's failure to exercise any right under this
Agreement will not constitute the approval of any wrongful act by the Developer or the
acceptance of any improvement.

19. Amendment or Modification: The parties to this Agreement may amend
or modify this Agreement only by written instrument executed on behalf of the City by
the City Manager or his designee and by the Developer or his authorized officer.
Such amendment or modification will be properly notarized before it may be effective.

20. Attorney's Fees: Should either party be required to resort to litigation to
enforce the terms of this Agreement, the prevailing party, plaintiff or defendant, will be
entitled to costs, including reasonable attorney's fees and expert witness fees, from
the opposing party. If the court awards relief to both parties, the attorney's fees may
be equitably divided between the parties by the decision maker.

21. Vested Rights: The city does not warrant by this Agreement that the
Developer is entitled to other approval(s) required by the City, if any, before the
Developer is entitled to commence development or to transfer ownership of property
in the development.

22. Third Party Rights: No person or entity who or which is not a party to
this Agreement will have any right of action under this Agreement.

23. Time: For the purpose of computing the Abandonment and Completion
Periods, and time periods for City action, such times in which war, civil disasters, or
acts of God occur or exist will not be included if such times prevent the Developer or
City from performing its obligations under the Agreement.

24. Severability: If any part, term, or provision of this Agreement is held by
the courts to be illegal or otherwise unenforceable, such illegality or unenforceability
will not affect the validity of any other part, term, or provision and the rights of the
parties will be construed as if the part, term, or provision was never part of the
Agreement.

25. Benefits: The benefits of this Agreement to the Developer are personal
and may not be assigned without the express written approval of the City. Such
approval may not be unreasonably withheld, but any unapproved assignment is void.
Notwithstanding the foregoing, the burdens of this Agreement are personal obligations
of the Developer and also will be binding on the heirs, successors, and assigns of the
Developer, and shall be a covenant(s) running with the Property. There is no
prohibition on the right of the City to assign its rights under this Agreement. The City
will expressly release the original Developer's guarantee or obligations under the
improvements disbursement agreement if it accepts new security from any developer
or lender who obtains the Property. However, no other act of the City will constitute a
release of the original Developer from his liability under this Agreement.
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26. Notice: Any notice required or permitted by this Agreement will be
deemed effective when personally delivered in writing or three (3) days after notice is
deposited with the U.S. Postal Service, postage prepaid, certified, and return receipt
requested, and addressed as follows:

If to Developer: Grand Valley Atrium Retirement Village
2741 12th Street S.E.
Salem, Oregon 97302

If to City: City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, Colorado 81501

27. Recordation: Developer will pay for any costs to record a copy of this
Agreement in the Clerk and Recorder's Office of Mesa County, Colorado.

28. Immunity: Nothing contained in this Agreement constitutes a waiver of
the City's sovereign immunity under any applicable state law.

29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for
any civil action commenced by either party to this Agreement whether arising out of or
relating to the Agreement, letter of credit, improvements disbursements agreement, or
cash escrow agreement or any action to collect security will be deemed to be proper
only if such action is commenced in Mesa County. The Developer expressly waives
his right to bring such action in or to remove such action to any other court whether
state or federal.

30. Improvements guarantee: The improvements guarantee required by
the City Code to ensure that the Improvements described in the improvements
agreement are constructed (to city standards) shall be in the form of a disbursements
agreement between a bank doing business in Mesa County and the City. The
disbursements agreement between a bank and the City shall provide, among other
things, for the bank to guarantee and warrant to the City that it shall:

a. have available money equal to the estimated costs of the required
improvements, in an amount equal to the amount agreed upon in
the Improvements Agreement;

b. only pay such amounts to contractors who have constructed
required Improvements;

C. only pay such amounts after the bank has received the written
approval of the City Engineer, or his designee; the City Engineer
shall inspect within three (3) working days of request;
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d. in the event the bank disburses without the City Engineer having
approved such disbursement, the Bank shall pay, in addition to all
other sums it would otherwise be obligated to pay, to the City the
amount of the wrongful disbursement if the City Engineer
determines that the work is not acceptable, based on the
approved plans and specifications. The City shall use such
money to cause the work to be constructed in accordance with
the approved plans and specifications;

In the alternative, to secure the obligations under this Agreement, Developer
may make guarantees sufficient to satisfy the City Code including, but not limited to, a
letter of credit, a performance bond, cash or property collateral, or such other security
as may be mutually agreed upon between the parties.

31. Conditions of Acceptance: The City shall have no responsibility or
liability with respect to any street, or other Improvement(s), notwithstanding the use of
the same by the public, unless the street or other Improvements shall have been
accepted by the City. Prior to requesting final acceptance of streets, storm drainage
facilities, or other required Improvements, the Developer shall furnish to the City
Engineer as-built drawings in reproducible form and copies of results of all
construction control tests required by City specifications.

32. Phased Development: I[f the City allows a street to be constructed in
stages, the Developer of the first one-half street opened for traffic shall construct the
adjacent curb, gutter and sidewalk in the standard location and shall construct the
required width of pavement from the edge of gutter on his side of the street to enable
an initial two-way traffic operation without on-street parking. That Developer is also
responsible for end-transitions, intersection paving, drainage facilities, and
adjustments to existing utilities necessary to open the street to traffic.

GRAND VALLEY ATRIUM RETIREMENT VILLAGE
a Colorado general partnership
~)
/o
By:  “vex /}2/,71 /
Dennis Stahl, President of Grand Valley
Atrium, Inc. , a general partner

 ATTEST: CITY OF GRAND JUNCTION, COLORADO,

ﬁ o {k a municipal corporation
Y % < ;. /7;( . ‘:// . o N i } JUTII
- L jﬁ/ ‘:(/ m&f(_ [L11 45(/ By ha},r/‘tl 2 ‘!v' ’i(,'é\ (0 },
City Clerk fgmety U MarkK-Achen. 7

paw City Manager
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HILLTOP MINOR SUBDIVISION
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EXHiBIT B TO DISBURSEMENTS AGREEMEN

IRPROVEMENTE LIST/DETAIL

DATE: 8-Oct-93
NAME OF DEVELOPMENT: Hiltog Monor Subdivision
LOCATION: 12 th. Street & F1/2 Road, Grand Junction, Co,
PRINTED NAME OF PERSON PREPAMING: Teny Nichols

NOI8: Lont for gubdivision anty-stie development for
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The Alium not included. Totdd . tink Foral
Units Quantity Price Amount
SANITARY SEWER
1 Cloaring and grubbing L8 { 500 500
2 Cut and remove asphalt 8.Y. 30 5 150
8 PVC sanitary sewer main (incl. trenching,
badding, & backh) LF, 1,618 15] 29,740
4 Bewec Sorvicas (inct. trenching, badding, &
backfi) Ea, 0 0
5 &anitaty sewer macholo (s) Ea 5 800 4,000
8 Cannection to existing manhola (s) * En 1 200 200
7 Aggrogate Basa Course 8Y. 30 20 800
8 Pavement replacement 8.Y. 30 10 300
9 Dilveway restomtion Ea, 0 0
10 Ulikty adjustmants(Dralnage & krigetion
crogsings) L8 1 3.000 3,000
S$uUB TOTAL: 31,490
DONMESTIC WATER
1 Clearing and grubbing 8.Y. o Y 0
2 Cut and remove asphak Ea. 50 5 250
8 Water Main (incl. sxcavation, badding,
backi¥, valves and appurtonancos) L.F. (87 1,880 20 42,800
4 Watar Servicea {incl. excavation, badding,
barkfif, valves, and appurtananceg) L CX. 4 0
5 Connect 10 existing water find Ea 2 500 1,000
8 Aggregas Basa Course c.y. 600 15 7,600
7 Pavement Replacemont Y, 50 15 750
8 Uilly adjustments it [ 0 0
SUB TOTAL 42,100
STREETS (Private streeta A F1/2 Road
improvarngnts SEE ADDENDURG) .
1 Clearing and grubbing ) (] 0
2 Eamhwork, Inclixiing excavation and
ombankoment construction c.Y. 100 5 ‘500
3 Uty refocations Ea. 2 §00 1,000
4 Aggregate sub-base course (squero yard) | B.Y. B 20 1,000
5 Agaregate baze course (square yard) 50 20 1,000
8 Sub-grade atabilization ) 200 200
7 Asphatt or concrete pavement (squaje
yard) 8.Y. 140 15 2,100
8 Cwb, guter & sidewalk (lincar fost) | _LF. o 1] 0
€ Driveway sections (square yard) 8.Y. 0 0 0
10 Crosspans and fllets 9 0 0
11 Retaining walls/structures 0 0 0

4°d

BNOS 00 U037 INZZILIIY AUATI0H WdlE:2T ve. 2T NUL
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" 12 Storm dralnage systom L.8. 1 39,000 30,000
13 8igns and other tralfic contol deévicas E8 1 200 200
14 Construction ataking L8, 1 2,000 2,000
18 bust comrol LS, 1 500 600
16 Swect lights (each) a 0

SUB TOTAL: 38,500
v LANDSCAPING
1 Design/Architecture
2 Eattwork (includes top sofl, fine grading,
and berming
3 Hardscapa features (includes walls,
fencing, and paving)
4 Plamt material asd planting
& Imigatton system .
8 Othwy foatures {inci, matues, water
displaye, park equipment, anda mnadoor
Turniture
7 Curbing
8 Retaining wadls and sractures
g Ons yoar malienanca dgmomant
v MISCELLANEOUS
1 Design/ Englnearing % 12%| 13,451,
2 Surveying % 8% 9,967
3 Devoloper's inspection costs % 2% 2,242
4 Qualky control testing % 5% 5,605
5 Construction ratlic control 2,000
6 Aights-of-way/Eacements D
T Gy inspaction fees Y% 0.2% 224
8 Permit fees
R Reconding oosts
10 Bonds
11 Newslettars
1 2 General Construction Supervision 2,000
13 Othar:  As-uik Drawings 1,000
14 Other
TOTAL ESTIMATED COST OF INPAOVEMENTS: 147,578
SIGMNATURE OFDEVELOMER DATE

(M corparation, 10 Da sigosd by Frasident and atiested
to by Secretwy together with the corporate soals.)

1 have reviewed the estimated costs and tkma schedule shown above and based

‘ 3/3 /94

15097

© 7 DAYE

B d SHOST00/ "cRi0D/INRITIIY AATH HdZE:2T b6, 2T NYr
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ADDENDUM ‘Total Unit Total
Units Quantiry Price Amount
Street Improvemsals
1 No, 12 Th Street ~ 1/2 inprovements I..F.'“ 8640 $30.00 $33,000
2 F.5 Road - 1/2 Improvemants L.F. 860} $42.00| $27,720

$UB TOTAL: 280,720

$ Looped 8 water Jine LF. 1.000{ $20.00] $20,000

TOTAL ADDEHDUM: 880,710

l QNAND TOTAL: 3s220,298

6°d OHOS1I0D/ " RIODZ NI AUATIOH WJSE:2T  bA., 2T WYL
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ADDENDA TO DEVELOPMENT IMPROVEMENT AGREEMENT AND GUARANTEE
RECITALS. 200K 2117 FAGE 874

Pursuant to the certain terms of the Development Improvements
Agreement, Disbursements Agreement and Improvements Guarantee all
dated March 3, 1994, by and between GRAND VALLEY ATRIUM RETIREMENT
VILLAGE as Developer, NORWEST BANK GRAND JUNCTION, N.A. as Bank and
the CITY OF GRAND JUNCTION, the parties agreed to terms and
conditions to guarantee the construction, placement and improvement
of the Property. By this document the parties further agree that
to the extent necessary those prior documents are modified to
include the Bank and the Developers additional guarantee of the
placement and construction of required landscaping and irrigation.

Exhibit B to the Disbursement Agreement, the guaranteed
improvements detail sheet, section IV., LANDSCAPING, is and shall
be amended to include under item 4., Plant Material and Planting,
and item 5., Irrigation System, in the total amount of $54,066.00

NOW, THEREFORE, in consideration of the recitals, the parties agree
as follows:

1. The Bank agrees to set aside, reserve and guarantee an
additional $54,066.00 over and above the existing $228,298.00
amount in the original agreement. The total amount available and
guaranteed is and shall be $282,364.00.

2. The City has reviewed and accepted the Developefé landscape
plan and estimates of values for the installation and maintenance
of the required landscaping and irrigation system.

3. This amendment shall be governed by the terms, covenants,

conditions and authorizations of the original agreements and
guarantees.

NORWEST BANK GRAND JUNCTION, N.A.

et bl oo st

Wayne/ThaIer, Vice President

The foregoing instrument was executed before me this -, ' day of
DECHIG LK , 1974 =

Witness my hand and official seal.

%

My commission expires /X ﬂf77/’?;“7
s /

Notary Public’
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GRAND VALLEY RETIREMENT VILLAGE

by:/ﬁLyfv»,‘jﬁ'v/ date:
Pennis Stahl, President
Grand Valley Atrium Inc., a general partner

The foregoing instrument was executed before me this :5C) day of
“Pecgumbar , 1994

Witness my hand and official seal.

"""" £ Jy-gommission expires 44%@/?39 — A )

\ 2
QS§"MH"f’ P
NG A /
':?‘ﬁngRy)E E g e
R e U g Notary Publld
CAPUBWYS e
- l; .v.‘ ..."..'-"Q\V“\:
7 OF €O

Prige.

CITY OF GRAND JUNCTION

by:_ N\ Doned) A Uméu))/ date:_ DOy (- 3C, [994—

Mark~K—-Achen-€1tyIManagegAﬁﬁr

The  foregoing instrument was executed before me thls.éé day of
Yy, . 197K

Witness my hand and official seal.

My commission expires Q;bezﬁﬁ e .

YRR

\@fC%Zé&ﬂﬁz }%Mfz;%

Notary Publlc

(a/




IMPROVEMENTS AGREEMENT
(Site Plan)

1. Parties: The parties his_Jjmprov ts Agreement ("the
Agreement") are ] 17]( ):R}/@,LA, Ot@wwrn % M ﬁ“ E‘ “t:he

Developer") an‘AEEEAEiEE OF GRAND YUNCTI N, Co oradoA\"the Clty")

2. Effective Date: The Effective Date of the Agreement will be
the date that this agreement is recorded.

FOR valuable. consideration, the receipt and adequacy of which is
acknowledged, the Parties agree as follows:

RECITALS

The Developer seeks permission to develop property within the City,
which property is more particularly described on Exhibit A attached
and incorporated by this reference hereinafter known as "the
Property." The City seeks to protect the health, safety and
general welfare of the community by requiring the completion of
various improvements and limiting the harmful effects of
substandard development. The purpose of this Agreement is to
protect the City from the cost of completing improvements itself
and is not executed for the benefit to materialmen, laborers, or
others prov1d1ng work, services or materials to the Developer. The
mutual promises, covenants and obligations contained in this
Agreement are authorized by state law, the Colorado Constitution
and the City’s land development Code.

DEVELOPER’S OBLIGATION

3. Improvements: The Developer will design, construct and
install, at its own expense, those improvements listed on Exhibit
B attached hereto and incorporated herein by this reference. The
Developer agrees to pay the City for inspection services performed
by the City, in addition to amounts shown on Exhibit B. The City
estimates that § — will be required for City inspection of the
required improvements. The Developer’s cbligation to complete the

improvements is and will be independent of any obligations of the
City contained herein.

4. Security: To secure the performance of its obligations under
this Agreement (except its obligations for warranty under paragraph
6), the Developer will enter into an agreement acceptable to the

City to post a good and sufficient +et er of credit, or deposit
with the City cash equivalent to the estima ed c st of constructicn
cf the Imprcvements or previde a bank di rsement agreement
acceptable to the City.



5. Standards: The Developer will construct the Improvements
according to the standards and specifications required by the City
Engineer or as otherwise adopted by the City.

6. Warranty: The Developer warrants that the Improvements, each
and every one of them, will be free from defects for a period of
twelve (12) months from the date that the City Engineer accepts or
approves, in writing, the improvements completed by the Developer.

7. Commencement and Completion Periods: The improvements, each
and every one of them, will be completed within from
the Effective Date of this Agreement (the "Completion Period").

8. Compliance with Law: The Developer shall comply with all
relevant federal, state and local laws, ordinances and regulations
in effect at the time of. site plan/development approval when
fulfilling its obligations under this Agreement.

9. Notice of Defect: The Developer’s Engineer shall provide
timely notice to the Developer, contractor, issuer of security and
the City Engineer whenever inspection reveals, or the Developer’s
Engineer otherwise has knowledge, that an improvement does not
conform to City standards and any specifications, or is othexrwise
defective. The Developer will have thirty (30) days £from the
issuance of such notice to correct the defect.

10. Acceptance of Improvements: The City's final acceptance
and/or approval of improvements will not be given or obtained until
Developer presents a document or documents, for the benefit of the
City, showing that the Developer owns the improvements in fee
simple and that there are no 1liens, encumbrances, or other
restrictions on the improvements. Approval and/or Acceptance of
any improvements does not constitute a waiver by the City of any
rights it may have on account of any defect in, or failure of, the
improvement that is detected or which occurs after the approval
and/or acceptance.

1l1. Use of Proceeds: The City will use funds deposited with it or
drawn under the bank disbursement agreement entered into between
the parties, only for the purpose of completing the Improvements or
correcting defects in, or failure of, the Improvements.

12. Events of Default: The following conditions, occurrences or
actions will constitute a default by the Developer during the
Completion Period: ’

a. Developer’s failure to complete each portion of the
Improvements in ccnfcrmance witch the agreed upon time
schedule; the City may not declare a default until a 14
calendar day notice has been given to the Developer;

b. Developer’s failure to demonstrate reasonable intent to
correct defective construction of any improvement within
the applicable correction pericd; the City may not



declare a default until a 14 calendar day notice has been
given to the Develcper;

c. Developer’s insolvency, the appointment of a receiver for
the Developer or the filing of a voluntary or involuntary
petition in bankruptcy respecting the Developer; in such
event the City may immediately declare a default without
prior notification to the Developer;

d. Notification to City, by any lender with a lien on the
property, of a default on an obligation; the City may
immediately declare a default without prior notification
to the Developer;

e. Initiation of any foreclosure action of any lien or
initiation of mechanics lien(s) procedure(s) against the
Property or a portion of the Property or assignment or
conveyance of the Property in lieu of foreclosure; the-
City may immediately declare a default without prior
notification to the Developer.

13. Measure of Damages: The measure of damages for breach of this
Agreement by Developer will be the reasonable cost of
satisfactorily completing the Improvements upon which construction
has not begun, the estimated costs of the Improvements as shown on
Exhibit B will be prima facie evidence of the minimum cost of
completion; however, neither that amount nor the amount of a letter
of credit, the disbursement agreement or cash escrow establish the
maximum amount of the Developer’s liability.

14. City’s Rights Upon Default: When any event of default occurs,
the City may draw on the letter of credit or cash deposit to the
‘extent of the face amount of the credit or full amount of the
deposit, less ninety percent (90%) of the estimated cost (as shown
on Exhibit B) of all improvements previously accepted by the City,
or may exercise its rights to disbursement of loan proceeds or
other funds under the disbursement agreement. The City will have
the right to complete improvements itself or it may contract with
a third party for completion, and the Developer grants to the City,
its successors, assigns, agents, contractors and employees, a
nonexclusive right and easement to enter the Property for the
purposes of constructing, reconstructing, maintaining and repairing
such improvements. Alternatively, the City may assign the proceeds
of the letter of credit, the disbursement agreement, cash, or other
funds or assets to a subsequent developer (or a lender) who has
acquired the Development by purchase, foreclosure or otherwise, who
will then have the same rights of completion as the City if and
cnly if the subseguent develcrer (or lender) agrees in writing to
complete the unfinished improvements and prov1des reasonable
security for the obligation. In addition, the City may alsoc en-
join the sale, transfer, or conveyance of the Develocpment, uncil
the Improvements are- completed or accepted. These remedies are
cumulative in nature and are in addition to any other remedies the
City has at law or 1n equity.



15. Indemnification: The Developer expressly agrees to indemnify
and hold the City, its officer, employees and assigns harmless from
and against all claims, costs and liability of every kind and
nature, for injury or damage received or sustained by any person or
entity in connection with, or on account of the performance of work
at the Development or on the Property pursuant to this Agreement.
The Developer further agrees to aid and defend the City in the
event that the City is named as a defendant in an action concerning
the performance of work pursuant to this Agreement. The Developer
further agrees to aid and defend the City in the event that the
City 1is named as a defendant in an action concerning the
performance of work pursuant to this Agreement except where such
"suit is brought by the Developer. The Developer is not an agent or
employee of the City for any purpose whatscever.

16. No Waiver: No waiver of any provision of this Agreement by
the City will be deemed to or constitute a waiver of any other
provision, nor will it be deemed to or constitute a continuing
waiver unless expressly provided for by a written amendment to this
Agreement, signed by both City and Developer; nor will the waiver
of any default under this Agreement be deemed a waiver of any
subsequent default or defaults of the same type. The City’s
failure to exercise any right under this Agreement will not
constitute the approval of any wrongful act by the Developer or the
acceptance of any improvement.

17. Amendment or Modification: The parties to this Agreement may
amend or modify this. Agreement only by written instrument executed
on behalf of the City by the City Manager or his designee and by
the Developer or its authorized officer. Such amendment or

modification shall be properly notarized before it may be
effective.

18. Attorney’s Fees: Should either party be required to resort to
litigation to enforce the terms of this Agreement, the prevailing
party, plaintiff or defendant, will be entitled to costs, including
reasonable attorney’s fees and expert witness fees, £from the
opposing party. If the court awards relief to both parties, the
attorney’s fees may be equitably divided between the parties by the
decision maker. ‘

19. Vested Rights: The City does not warrant by this Agreement
that the Developer is entitled to any other approval (s) required by
the City, if any, before the Developer 1is entitled to commence
development or to transfer ownership of property in the
Development.

20. Third Party Rights: No person or entity who or which is not

a party to this Agreement will have any right of action under this
Agreement.

21. Time: For the purpose of computing the Abandonment and
Completion Periods, and time veriods for City action, such times in

which war, civil disasters or acts of God occur or exist will not



be included if such times prevent the Developer or City from
performing its obligations under the Agreement. '

22. Severability: If any part, term or provision of this
Agreement is held by the courts to be 1illegal or otherwise
unenforceable, such illegality or unenforceability will not affect
the validity of any other part, term or provision, and the rights
of the parties will be construed as if the part, term or provision
was never part of the Agreement.

23. Benefits: The benefits of this Agreement to the Developer are
personal and may not be assigned without the express written
approval of the City. Such approval may not be unreasonably
withheld, but any unapproved assignment is void. Notwithstanding
the foregoing, the burdens of this Agreement are personal
obligations of the Developer and also will be bhinding on the heirs,
successors and assigns of the Developer and shall be a covenant (s)
running with the Property. There is no prohibition on the right of
the City to assign its rights under this Agreement. The City will
expressly release the original Developer’s guarantee or obligations
if it accepts new security from any developer or lender who obtains
the Property. However, no other act of the City will constitute a
release of the original Developer from this liability under this
Agreement.

24. Notice: BAny notice required or permitted by this Agreement
will be deemed effective when personally delivered in writing or
three (3) days after notice is deposited with the U.S. Postal

Service, postage prepaid, certified, and return receipt requested
and addressed as follows:

If to Developer:A-OULq%% OA&&)

MM\% {Q)uz/?rﬁ/ru T A D50 |

If to City: : City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, CO 81501

25. Recordation: Developer will pay for any and all costs to
record a copy of this Agreement in the Clerk and Recorder’s Office
of Mesa County, Colorado.

26. Immunity: Nothing contained in this Agreement constitutes a

waiver of the City’s sovereign immunity under any applicable state
law. '

27. Personal Jurisdiction and Venue: Personal jurisdiction and
venue for any action commenced by either party to this Agreement,
whether arising out of, or relating to the Agreement, letter of
credit, disbursement agreement or cash deposit will be deemed to be
proper only if such action is commenced in Mesa County Colorado.



The Developer expressly waives his right to bring such action in,

or to remove such action to, any other court whether state or
federal.

28. The improvements guarantee required by the City Code to ensure
that the improvements described in this Improvements Agreement are
constructed (to City standards) may be in the form of a (I)
disbursement agreement between a bank doing business in Mesa County
and the City, or (II) a good and sufficient letter of credit
acceptable to the City, or (III) depositing with the City cash
equivalent to the estimated cost of construction of the
improvements. Exhibit C attached hereto and incorporated herein by

this reference as if fully set forth is the accepted form of
guarantee.

The Finance Department of the City may act as disbursing agent for
disbursements to Developer’s contractor(s) as required improvements

are completed and accepted if agreed to in writing pursuant to a
disbursement agreement.

29. The City shall have no responsibility or 1liability with
respect to any street, or any other improvement (s), notwithstanding
the use of the same by the public, unless the street or other
improvement (s) shall have been accepted by the City.

Prior to requesting final acceptance of streets, storm drainage
facilities or other required public improvement(s), the Developer
shall furnish to _the City Engineer as-built drawings in
reproducible form and copies of results of all construction control
tests required by City specifications. '

30. If the City allows a street to be constructed in stages, the
Developer of the first one-half street cpened for traffic shall
construct the adjacent curb, gutter and sidewalk in the prescribed
location and shall construct the required width of pavement from
the edge of gutter on the side of the street being developed to
enable an initial two-way traffic flow without on-street parking.

The Developer is also responsible for end-transitions, intersection

paving, drainage facilities, adjustments to existing utilities and
joints necessary to open the street or sidewalk to use.

City of Grand Junction

By: D(Z&)&/X A U Wy~

ALsy, City Manager



Attest:

Lphenie Vge Ly Lty Dt lass | iy ity Clite

Stephanie Nye, City Clerk 2/

(lage |
Developer /?R ad (//Fl/b? A,‘(\R](*W\?Q thmle (/l Ai

A Coler ndo {QQ,A(?AK Ther s
By Celsod + asgfsm) Aol Co.

= By I\ € NS
Attest: %:i"'w‘;ti‘;_iﬁi ,\ é
i - e %
. |
Secretaryl .
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Exhibit A
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IMPROVEMENTS LIST/DETAIL

/Z 23 7% (Page 1 of 2)
NAME OF DEVELOPMENT : Y l/pé(w A%Vr%mﬁ/&%lfeanf M/ @je/

LOCATION: 3260 JIIN Sheef

PRINTED NAME OF PERSON PREPARING: 47, [e. '/ﬁor7m
. TOTAL - UNIT =  TOTAL
UNITS QTY. PRICE AMOUNT

. SANITARY SEWER

1N Clearing and grubbing

2. €ut and remove asphalt

3. PVC sanitary sewer main (incl.
trenching, bedding & backfill)

4. SewerServices (incl. trenching,

& backfill)

Sanitary sewer manhole(s)

Connection™teo existing manhole(s)

Aggregate Ba Course

5

6

7

3. Pavement replﬁcgzﬁnt
2. Driveway restoration
Q

R
1

2

I

1 Utility adjustment
II. DOMESTIC WATER

Clearing and grubbing \\\1

cut and remove asphalt

3. Water Main (incl. excavatign,
bedding, backfill, valves\gh@
appurtenances)

4. Water services (incl. excavatio
bedding, backfill, valves, and ™
appurcanances) \\\

£. Connect to existing water line

6. Aggregatas Base Course

7. Pavement Replacement

8. Utility adjustments

IZI. STREETS
1
=

. Clearing and grubbing N

. Earthwork, -including excavation
and embankment constructicn

. Utility relocations

. Aggregate sub-base course
(square yard) N

Z. Aggregate base course

(square yard)
6. Sub—-grade stabilization
7. Asphalt or concrete pavement

(square yard)
8. Curb, gutter & sidewalk

. (linear feet)
S. Driveway sections
(square yard)
10. Crosspans & fillets

11l. Retaining walls/structures

12. Storm drainage system




Signs and other traffic
control devices

14. Construction staking
15. Dust control
16. Street lights (each)
IV. LANDSCAPING
1. Design/Architecture
2. Earthwork (includes top
soil, fine grading, & berming
3. Hardscape features (includes
walls, fencing, and paving)
4. Plant material and planting
5. Irrigation system
6. Other features (incl. statues,
water displays, park equipment,
and outdoor furniture)
7. Curbing
8. Retaing walls and structures
9. One year maintenance agreement
V. MISCELLANEOUS
1. Design/Engineering
2. Surveying
3. Developer's inspection costs
4. Quality control testing
5. Construction traffic control
6. Rights-of-way/Easements
7. City inspection fees
8. Permit fees
9. Recording costs
10. Bonds
1l1. Newsletters ,
12. General Construction Supervision
13. Other
14. Other

TOTAL STIMATED C}O§T OF IMPROVEMENTS: $

e /M/e///%?f/ —

(Page 2 of 2)

54,066.%

/ NATURE OF) DEVELOPER
(it ration, to be sig by President and atissted
to by Secratary togsther with the corporats seais.)

/? e

DATE

I have reviewed the estimated costs and time schedule shown above and, based
on the plan layouts submitted to date and the current costs of constxruction,
I take no exception to the above.

IS

CITY. ENGINEER

&--KWDiSL_zAQ£ih\ IR s

)2 -23-2%8}

<i:i> COMMUNITY DEVELOPMENT

DATE

2>t TN

DATE



MEMORANDUM OF IMPROVEMENTS AGREEMENT & GUARANTEE
Grand Junction Community Development Department

File # 85,q3

This memorandum relates to an improvements agreement and guarantee
dated December 23 1994, by and between The Ahiun [Rehvem
(Developer) and the City of Grand Junction (City) pertaining to
Villag < (Project) in the City of Grand Junction.
1

Whereas, Developer is required to install and construct certain
public and private improvements as a condition of approval of the
Project, which completion is guaranteed,K by an improvements
agreement and guarantee in the sum of $ ﬁﬂf oG, and

Whereas, the City of Grand Junction and other agencies possessing
regulatory authority over the Project and/or the improvements to be
constructed, must inspect the improvements and accept the same
before the improvements agreement and guarantee are released or if.
not constructed the City may use the proceeds or collateral of the
guarantee to install the improvements, and

Whereas, the existence of the improvements agreement and guarantee
may affect certain rights, responsibilities and actions of the
Developer, the City or any other person or entity,

NOW THEREFORE, this memorandum is recorded to be notice to the
world of the existence of said improvements agreement and
guarantee. This memorandum is not a complete summary of the
improvements agreement and guarantee. Provisions of this
memorandum shall not be used to interpret the terms or provisions
of the improvements agreement and/or guarantee. In the event of
conflict between this memorandum and the unrecorded improvements
agreement and/or guarantee, the unrecorded improvements agreement
and guarantee shall control. The improvements agreement and
guarantee may be inspected at the City of Grand Junction Community
Development Department, 250 N. 5th Street, Grand Junction, CO.

CITY OF GRAND JUNCTION:

12-28-F4
date

After recording mail to:

H
13

c/o Community Development Department
City of Grand Junction
250 N. 5th Street

Grand Junction, CO 81501

\..- B o e
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) Homzra Toop CukiRec Mesa Lountr (o
RELEASE OF IMPROVEMENTS AGREEMENT & GUARANTEE
Grand Junction Community Development Department

FILE # 95‘ 73 ppoK 2120 PAGE 940

This memorandum relate to a; gertain rec d Improvements Agreement and
Guarantee dated , and recording at Book
Page of the I Ia ecorQs of Mesa Coun Coloradc by and between Qg&gd__

U“;‘?,L’Z‘ggg,cﬁg e m&ggz_ca 'lﬁ geﬁggxflcper) and the Crty of Grand Junction (City)
pertaining to RO DAase (Project).

Whereas, Developer has installed and constructed certain public and private
improvements at and for the Project, which completion was guaranteed by the
execution of an Improvements Agreement and Guarantee, and

Whereas, the City of Grand Junction and all other agencies possessing regulatory
authority over the Project and/or the improvements have inspected the improvements

and have accepted the same, Boork2233 B -
o Mon stion bl M, HGE

NOW THEREFORE, officials of the City of Grand Junction and other officials duly
representing their agencies, possessing and representing by their signatures, affixed
thereto, that they possess sufficient authority to accept improvements and release the
portion of the guarantee pertaining to the improvements under their jurisdiction, do
accept, sign and release said improvements agreement and guarantee.

1756684
CITY OF GRAND JUNCTION: Hontxa Tood CikbRee Moo tanore Co
By: ) b ot [o-27-2¥
- City En/gjr/\/% - Date /
ity Utilitio€ Mapager f E/ate/
m s
(Prase T 12-20-97%Y
Fire Marshall Date
o / Y ez
% /ﬂ ﬁ %CJJZZ —20-54F
Date
GRAND JUNCTleRAINAGE /
By: Nar=r Lé@g /#zl///%
Date

In accordance with the above signatures, | hereby certify that the Improvements
Agreement & Guarantee and the recording evidencing the agreement and guarantee,

at Bookga A4, Page He% —470f the Mesa County land records, have been completed
and accepted and in accordance with the provisions of the Grand Junction Zoning and
Development Code are hereby released.

oy [=6-95"

Dire \7[ of Coﬁ'rm'urity Development Date

Y L
The foregoing instrument was executed before me this _& day of QAW¢W '

199_%_ by Larry Timm, Director of Community Development for thé City of Grand
Junction, Colorado.

“sh"' i 5
Rad s ess’ 2y hand & official seal.
0T, - mc/”?”?)/?
e Notary Public
:‘QS' UB L\Q' o

f&ly ccmrm ssion expires O/c/w 131994
O"rc()\.

LR TR
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MEMORANDUM OF IMPROVEMENTS AGREEMENT & GUARANTEE
Grand Junction Comimunity Development Department

File # §5-93(7)

This memorand&g ggla\’a R anAiérrlgg%v%reegtseﬁregment and guarantee dated /0/3/ 75 1995,
by and between Vi1lA%Ly ciremn (Developer) and the City of Grand Junction
(City) periaining to __Phage 11 (Project) in the City of Grand Junction..

Legal Description:

1732539 0353PN 1G/09/95
Lot 2, Hilltop Minor Subdivisicn fours Tops JukdRec Aesa County (o

Dok 2178 Pacer 1

Whereas, Developer is required to install and construct certain public and privaie improvements as a

condition of approval of the Project, which completion is guaranteed by an improvements agreement and
guarantee in the swn of $ Zﬁ 083 .and

Whereas, the City of Grand Junction and other agencies possessing regulatory authority over the Project
and/or the improvements to be constructed, must inspect the improvements and accept the same before the

improvements agreement and guarantee are released or if not constructed the City may use the proceeds or
collateral of the guarantee to install the improvements, and

Whereas, the existence of the improvements agreement aud guaranteée may affect certain rights,
responsibilities and actions of the Developer, the City or any other person or entity,

NOW THEREFORE, this memorandum is recorded to be notice to the world of the existence of said
improvements agreement and guarante¢. This memorandum is oot a complete summary of the improvements
agreement and guarantee. Provisions of this memorandum shall not be used to interpret the terms or
provisions of the improvements agreement and/or guarantee. In the event of conflict between this
memorandum and the unrecorded improvements agreement and/or guarantee, the unrecorded improvements
agreement and guarantee shall control. The improvements agreement and guarantee may be inspected at the
City of Grand Junction Community Development Department, 250 N, 5th Street, Grand Junction, CO.

CITY OF GRAND JUNCTION: .
J— /0/]// g5

K Diecfor of Community Development date

DEVELOPER:

Crand Vadley Atrium Mment Village i

K By: o anea QLAY | M pae [of3] 75~
Dedris Stahl, President of/ Grand datt !

Valley Acrium, Inc., 2 general partuer

Alsr tecording mal w;

c/o C ity Develop Departmem
Clry of Grand Junctlon

250 N. Sth Syeet

Grand Junction, CO 81561




