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DEVELOPMENT IMPROVEMENTS AGREEMENT

1. Parties: The parties to this Development Improvements Agreement ("the Agreement"

or “Agreement”) are Darte, LLC
("the Developer") and THE CITY OF GRAND JUNCTION, Colorado ("the City" or “City”).

FOR valuable consideration, the receipt and adequacy of which is acknowledged, the
Parties agree as follows:

2. Effective Date: The Effective Date of the Agreement will be the date that this
agreement is signed which shall be no sooner than recordation of the final plat or final plan
approval whichever first occurs.

RECITALS

The Developer seeks permission to develop property within the City to be known as
Grawd WMeéadewt 30 R (4w 6:"CLA//U /‘50/\)' - s
which property is more particularly described on Exhibit A attached and incorporated by this
reference (“the Property" or “Property”). The City seeks to protect the health, safety and general
welfare of the community by requiring the completion of various improvements in the Property and
limiting the harmful effects of substandard developments. The purpose of this Agreement is to
protect the City from the cost of completing necessary improvements itself and is not executed for
the benefit of materialmen, laborers, or others providing work, services or material to the Developer
and/or the Property or for the benefit of the owners, purchasers or users of the Property. The mutual
promises, covenants, and obligations contained in this Agreement are authorized by state law, the

Colorado Constitution and the City's land development ordinances.

DEVELOPER'S OBLIGATION

3. Improvements: The Developer will design, construct and install, at its own expense,
those on-site and off-site improvements listed on Exhibit B attached and incorporated by this
reference (“the Improvements™ or “Improvements”). The Developer agrees to pay the City for
inspection services performed by the City, in addition to amounts shown on Exhibit B. The hourly
rate of “in-house” City inspection services is $45.00 per hour. The scope of this project is such that
the City may have to engage independent consultant(s) to adequately provide inspection services;
Developer agrees to pay such costs, in addition to all others for which Developer is responsible
hereunder. The Developer's obligation to complete the improvements is and will be independent of
any obligations of the City contained herein.

4. Security: To secure the performance of its obligations under this Agreement the
Developer shall supply a guarantee in a form and with terms acceptable to the City. A copy of

which or a memorandum thereof is attached as Exhibit C.

5. Standards: The Developer shall construct the Improvements according to the
standards and specifications required by the City Engineer or as adopted by the City.
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6. Warranty: The Developer warrants that the Improvements, each and every one of
them, will be free from defects for a period of twelve (12) months from the date that the City
Engineer accepts or approves the last Improvement completed by the Developer.

7. Commencement, Completion and Abandonment Periods: The Developer will
commence work on the Improvements within 14 days from the Effective Date of this Agreement
S z / 3 ic’ A (s et date) (“the Commencement Period”) and the Improvements, each and every one of
them, shall be completed by the end of the (> month from the Effective Date of this Agreement
[ EZQ 50»2' (set date) (the "Completion Period"). The Developer shall not cease construction

activities for any period of more than 60 consecutive days (“the Abandonment Period™).

8. Compliance with Law: The Developer shall comply with all applicable federal, state
and local laws, ordinances and regulations in effect at the time of final approval when fulfilling its
obligations under this Agreement. When necessary to protect the public health, safety or welfare,
the Developer shall be subject to laws, ordinances and regulations that become effective after final
development approval.

9. Notice of Defect: The Developer's Engineer shall provide timely notice to the
Developer, contractor, issuer of security and the City Engineer whenever inspection reveals, or the
Developer's Engineer otherwise has knowledge, that an improvement does not conform to City
standards and any specifications approved in the development application or is otherwise defective.
The Developer will have thirty (30) days from the issuance of such notice to correct the defect.
The City may grant reasonable extensions.

10. Acceptance of Improvements: The City's final acceptance and/or approval of
Improvements will not be given or obtained until the Developer presents a document or documents,
for the benefit of the City, showing that the Developer owns the Improvements in fee simple or as
accepted by the City Attorney and that there are no liens, encumbrances or other restrictions other
than those that have been accepted by the City Attomey on the Improvements. Approval and/or
acceptance of any Improvements does not constitute a waiver by the City of any rights it may have
on account of any defect in or failure of the Improvement that is detected or which occurs after
approval and/or acceptance.

11. Reduction of Security: After the acceptance of any Improvement, the amount which
the City is entitled to draw on the guarantee will be reduced by an amount equal to 90 percent of the
estimated cost of such Improvement as shown in Exhibit B. At the written request of the
Developer, the City will execute a certificate verifying the acceptance of the Improvement and
waiving its right to draw on the guarantee to the extent of such amount. A Developer in default
under this Agreement will have no right to such certification. Upon the acceptance of all of the
Improvements the remaining balance that may be drawn under the guarantee shall be available to
the City for 90 days after the expiration of the warranty period.
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12. Use of Proceeds: The City will use funds deposited with it, drawn or guaranteed
pursuant to any written agreement entered into between the parties only for the purpose of
completing the Improvements or correcting defects in or failure of the Improvements.

13. Events of Default: The following conditions, occurrences or actions will constitute a
default by the Developer during the Completion Period:

a. Developer’s failure to complete each portion of the Improvements in conformance
with the time schedule provided in paragraph number seven (7.), above;

b. Developer's failure to demonstrate reasonable intent to correct defective
construction of any Improvement within the applicable correction period;

c. Developer's insolvency, the appointment of a receiver for the Developer or the
filing of a voluntary or involuntary petition in bankruptcy respecting the Developer;
in such event the City may immediately declare a default without prior notification
to the Developer;

d. Notification to the City, by any lender with a lien on the property, of a default on an
obligation; the City may immediately declare a default without prior notification to
the Developer;

e. Initiation of any foreclosure action of any lien or initiation of mechanics lien(s)
procedure(s) against the Property or a portion of the Property or assignment or
conveyance of the Property in lieu of foreclosure; the City may immediately
declare a default without prior notification to the Developer.

Unless specifically provided herein the City may not declare a default until written notice has been
sent to the Developer at the address on file with the development application. Notice is and shall be
deemed effective two calendar days after mailing thereof by first class United States mail, postage
prepaid.

14. Measure of Damages: The measure of damages for breach of this Agreement by the
Developer will be the reasonable cost of satisfactorily completing the Improvements plus
reasonable City administrative expenses. Administrative expenses may include but are not limited
to contracting costs, collection costs and the value of planning, engineering, legal and
administrative staff time devoted to the collection/completion of the Improvements. For
Improvements upon which construction has not begun, the estimated costs of the Improvements as
shown on Exhibit B will be prima facie evidence of the minimum cost of completion, however,
neither that amount or the amount of a letter of credit, the subdivision improvements disbursement
agreement or cash escrow or other guarantee establish the maximum amount of the Developer's
liability.
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15. City's Rights Upon Default: When any event of default occurs, the City may draw on
the letter of credit, escrowed collateral, or proceed to collect any other security to the extent of the
face amount of the credit or full amount of escrowed collateral, cash, or security less ninety percent
(90%) of the estimated cost (as shown on Exhibit B) of all Improvements previously accepted by
the City or may exercise its rights to disbursement of loan proceeds or other funds under the
improvements disbursement agreement. The City will have the right to complete Improvements it-
self or it may contract with a third party for completion, and the Developer grants to the City, its
successors, assigns, agents, contractors, and employees, a nonexclusive right and easement to enter
the Property for the purposes of constructing, reconstructing, maintaining and repairing such
Improvements. Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds or assets to a
subsequent developer (or lender) who has acquired the Property by purchase, foreclosure or
otherwise who will then have the same rights of completion as the City if and only if the subsequent
developer (or lender) agrees in writing to complete the unfinished Improvements and provides to
the City reasonable security for the obligation. In addition, the City may also enjoin the sale,
transfer, or conveyance of lots within the development, until the Improvements are completed or
accepted. These remedies are cumulative in nature and are in addition to any other remedies the
City has at law or in equity.

16. Indemnification: The Developer expressly agrees to indemnify and hold the City, its
officers, employees, agents and assigns harmless from and against all claims, costs and liabilities of
every kind and nature, for injury or damage received or sustained by any person or entity in
connection with, or on account of the performance or non-performance of work at the Property or
the Property being developed pursuant to this Agreement. The Developer further agrees to aid and
defend the City in the event that the City is named as a defendant in an action concerning the
performance or non-performance of work pursuant to this Agreement. The Developer further
agrees to aid and defend the City in the event that the City is named as a defendant in an action
concerning the performance of work pursuant to this Agreement except where such suit is brought
by the Developer against the City. The Developer is not an agent or employee of the City.

17. No Waiver: No waiver of any provision of this Agreement by the City will be deemed
or constitute a waiver of any other provision, nor will it be deemed or constitute a continuing
waiver unless expressly provided for by a written amendment to this Agreement signed by both the
City and the Developer; nor will the waiver of any default under this Agreement be deemed a
waiver of any subsequent default or defaults of the same type. The City's failure to exercise any
right under this Agreement will not constitute the approval of any wrongful act by the Developer or
the acceptance of any Improvement.

18. Amendment or Modification: The parties to this Agreement may amend or modify
the Agreement only by written instrument executed on behalf of the City by the City Manager or his
designee and by the Developer or his authorized officer. Such amendment or modification shall be
properly notarized before it may be deemed effective.
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19. Attorney's Fees: Should either party be required to resort to litigation to enforce the
terms of this Agreement, the prevailing party, plaintiff or defendant, will be entitled to costs,
including reasonable attorney's fees and expert witness fees, from the opposing party. If relief is
awarded to both parties, the attomey's fees may be equitably divided between the parties by the
decision maker.

20. Vested Rights: The City does not warrant by this Agreement that the Developer is
entitled to any other approval(s) required by the City, if any, before the Developer is entitled to
commence development or to transfer ownership of the Property being developed.

21. Integration: This Agreement, together with the exhibits and attachments thereto
constitutes the entire agreement between the parties and no statement(s), promise(s) or
inducement(s) that is/are not contained in this Agreement will be binding on the parties.

22. Third Party Rights: No person or entity who or which is not a party to this
Agreement will have any right of action under this Agreement.

23. Time: For the purpose of computing the Abandonment and Completion Periods, and
time periods for City action, such times in which war, civil disasters, or acts of God occur or exist
will not be included if such times prevent the Developer or City from performing its obligations
under the Agreement.

24. Severability: If any part, term, or provision of this Agreement is held by a court or
courts of competent jurisdiction to be illegal or otherwise unenforceable, such illegality or
unenforceability will not affect the validity of any other part, term, or provision and the rights of the
parties will be construed as if the part, term, or provision was never part of the Agreement.

25. Benefits: The benefits of this Agreement to the Developer are personal and may not be
assigned without the express written approval of the City. Such approval may not be unreasonably
withheld, but any unapproved assignment is void. Notwithstanding the foregoing, the burdens of
this Agreement are personal obligations of the Developer and also will be binding on the heirs,
successors and assigns of the Developer and shall be a covenant(s) running with the Property.
There is no prohibition on the right of the City to assign its rights under this Agreement. The City
will expressly release the original Developer's guarantee or obligations if it accepts new security
from any developer or lender who obtains the Property, however, no other act of the City will
constitute a release of the original Developer from his liability under this Agreement. When the
Improvements are completed and approved by the City, the City agrees to state same in writing,
with appropriate acknowledgments. The City will sign a release only after all warranty periods, as
extended by litigation, repair or alteration work, have expired.

26. Notice: Any notice required or permitted by this Agreement will be deemed effective

two calendar days after deposit with the United States Postal Service, first class, postage prepaid
and addressed as follows:
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If to Developer: [} oy + v L L C’+
756 valley CT e
G va ud \TVZC’()O\A'(O Fi5058

If to City: City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, Colorado 81501

27. Recordation: Developer will pay for all costs to record this Agreement or a
Memorandum thereof in the Clerk and Recorder’s Office of Mesa County, Colorado.

28. Immunity: Nothing contained in this Agreement constitutes a waiver of the City's
sovereign or other immunity under any applicable law.

29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any action
commenced by either party to this Agreement whether arising out of or relating to the Agreement,
letter of credit, improvements disbursements agreement, or cash escrow agreement or any action to
collect security will be deemed to be proper only if such action is commenced in Mesa County,
Colorado. The Developer expressly waives his right to bring such action in or to remove such
action to any other court whether state or federal.

30. a. Conditions of Acceptance: The City shall have no responsibility or liability
with respect to any street, or othe r improvement(s), notwithstanding the use
of the same by the public, unless th e street or other improvements shall have
been finally accepted by the City.

b. Phased Development: If the City allows a street to be constructed in stages, the
Developer of the first one-half street opened for traffic shall construct the adjacent
curb, gutter and sidewalk in the standard location and shall construct the required
width of pavement from the edge of gutter on his side of the street to enable an
initial two-way traffic operation without on-street parking. That Developer is also
responsible for end-transitions, intersection paving, drainage facilities, and
adjustments to existing utilities necessary to open the street to traffic.

c. Prior to requesting final acceptance of any street, storm drainage facility, or other
required improvement(s), the Developer shall: (i) furnish to the City engineer as-
built drawings in reproducible form, blueline stamped and sealed by a professional
engineer and in computer disk form and copies of results of all construction control
tests required by City specification; (ii) provide written evidence to the City
Engineer under signature of a qualified expert that the earth, soils, lands and
surfaces upon, in and under which the improvements have been constructed, or
which are necessary for the improvements, are free from toxic, hazardous or other
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regulated substances or materials: (iii) provide written evidence to the City
Attorney that the title to lands underlying the improvements are free and clear from
all liens and encumbrances, except those items and encumbrances which may be
approved in writing by the City Attorney. :

City of Grand Junction
250 North Fifth Street
Grand Junction CO 81501

Zdéé/ >//[7;

Birector-of Commitn ity Development

Attest:

City Clerk date

//\ ] ]
S |
By: /&*u’éf W s Jlox

Developer f\: ARTER L L. .C date
Name (printed): [ € 22 Y [Wiw e CE
Its (position): /YW1 # s IER

Attest:

sv//(é >

Secretary date
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TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS NECESSARY.
USE SINGLE SPACING WITH A ONE INCH MARGIN ON EACH SIDE.

EXHIBIT A

Tax Schedule# 2943-~162-00- 022
The N1/2 of the N1/2 of the SW1/4 of the NW1l/4 of Section 16, Township 1 South, Rang, 1 East

of the Ute Meridian;
Except the West 230 feet of the North 190.9 feet of said tract;
All in Mesa County Containing 9.0 Acres As described
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EXHIBIT B

IMPROVEMENTS LIST/DETAIL
(Page 1 of 3)
DATE: <& l 0loz
NAME OF DEVELOPMENT:__ Ganiy /AZADow S

A LOCATION: é-nmn sonl  AIE £ 20 RaeeD
“PRINTED NAME OF PERSON PREPARING: le e LoD

TOTAL UNIT TOTAL
UNITS QTY. PRICE AMOUNT

I. SANITARY SEWER
1. Clearing and grubbing

2. Cut and remove asphalt S ‘o Q40 201,40

3. PVC sanitary sewer main (incl. ' = 1965 5. 25 5_))_9_(_[._'73‘
trenching, bedding & backfill)

4. Sewer Services (incl. trenching, L= 20&2 _Jo. vo 2¢, 920,00
bedding, & backfill) : ’

5. Sanitary sewer manhole(s) =, . _1zouge Y4 Yoo

6. Connection to existing manhole(s)
7. Aggregate Base Course
8. Pavement replacement , S Y. 14 LS /090,10
9. Driveway restoration
10. Utility adjustments
1. DOMESTIC WATER
1. Clearing and grubbing

2. Cut and remove asphalt j \ﬁ ) [440 42,20
3. Water Main (incl. excavation, 8" YA N2 2Lemr100
bedding, backfill, valves and 6" L-' =' 20 | ISTST HIeS IS
appurtenances) " L= 283 . Ithoo 4,032 %0
4. Water services (incl. excavation, = o s | 400 /5. 500, 60
bedding, backfill, valves, and
appurtenances)
5. Connect to existing water line ‘ A > /S00 4,5
6. Aggregate Base Course
7. Pavement Replacement : S.Y - 74S_ _2L4s
8. Utility adjustments
" III. STREETS
1. Clearing and grubbing LS. /00 _SDOQY S'ng ”_"
2. Earthwork, including excavation Ls  _100%n Lum® fuoes®
and embankment construction
3. Utility relocations
4. Aggregate sub-base course ZN .Y, 46953 _S.2¢ 415902
(square yard)
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5. Aggregate base course
(square yard)
6. Sub-grade stabilization
7. Asphalt or concrete pavement 4!
(square yard)
8. Curb, gutter & sidewalk
(linear feet)
9. Driveway sections
(square yard)
10. Crosspans & fillets
11. Retaining walls/structures
12. Storm drainage system
13. Signs and other traffic
control devices
14. Construction staking
15. Dust control
16. Street lights (each)
IV. LANDSCAPING
1. Design/Architecture
2. Earthwork (includes top
soil, fine grading, & berming
3. Hardscape features (includes
walls, fencing, and paving)
4. Plant material and planting
5. Irrigation system
6. Other features (incl. statues,
water displays, park equipment,
and outdoor furniture) ’
7. Curbing _
8. Retaining walls and structures

TOTAL
PRICE AMOUNT

TOTAL UNIT
UNITS QTY.

_Sy. 8952 _ LAS 12,0855
pAA Soe?e 2,21 S5S. ¢8I0

_LE 38K 1N.°0 =3, 03300
SY___37 4235 13, 85,75

LS., _100%e _IT7.00% ) F 000

_ (&, l0e% _10,000% 9 000"
. T 00 °
HY. 213 (DF 273607
x3 Joo% 3000* 0o =°
Za. [ S0 4,000°°
CE_ 2872 1500 43 080,00

P g N

9. One year maintenance agreement TA, \

V. MISCELLANEOUS o oo
1. Design/Engineering £a, ] SO ~ S, 000 ~
2. Surveying Z0. | 2000% _Z,000 =

3. Developer's inspection costs LY 1 oo ),m00¥
4. Quality control testing EA, ! 1000 2 |, poo ¥
5. Construction traffic control
6. Rights-of-way/Easements
7. City inspection fees @$45./hr irN '~ 452 2zp5y?
8. Permit fees 20 1) 1HoS® b, ST1S°2
9. Recording costs EA. } 200 2 00%°
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DISBURSEMENT AGREEMENT
(Improvemen{a Guarintee)

nmwrm Dar#ew LLQW”

BANK’ FMS{‘Na /zww«/ ‘Buwk“ 0'( Hv AdCLleo

. PROPERTY: G rond Meac‘vws

y INT: Forﬂmoonsmlouonofimptomqnstothchopedyhmmmnnotto exoeed

l

DISBUR‘""W
$5 S35

‘ : < 5 Bonkcol Hha Beckies
'IhkAgxmummdhmbymdbawm A ""'LQ%‘A (fnﬂ;,ks)md
the City of Grand Junction, Colorado ("City™). - ’

RECITALS

memmmbyﬂmdqmmmmmhmwmum ]ZV‘CMJ Mf%ﬂlmfgoi,(ﬁwﬁm- ,.,;_
("Tipproveancats*) in accordance with the Zoning and Development Code, lng:mvmuﬂsAgxcmthﬂmbdmm approval. -

Th Bank has agreed 10 Jomn finds to the Developer for construction of the Improvesents, :
TbeCttvEnxineerhumnmvedmesﬁmubo,ffheoostsofdnhnpmvaum:udt}mmnntormﬂnonntmtto exceed

$_ 543, 549, | =" whichcier is grester, shall be refezred 10 2y the "Funds."

IhcpxuesdmetomdwfnllandcompletapetfommccofﬂteDevdopa’sobﬁgmnsmdhstjcutcthatﬂnFlmdsn'c
disbursed only 1a pay for the Tmiprovements. :

' NOW !‘HERBFORB, THE PARTIES AGRFE.

: BANKPROM’!SES Bank shall dedjcate of sctmdethcl-unds on behalfoﬂ)mlopet lndzf'orﬂ)e City's bencfitwimm
lwcnty—fomhmxrv of execaution of this Disbursement Agreement.

,'BuwﬁuuFMsmhhhuhmMmymmeao :o‘bllgmonswer ImpmeumAuemt.
Mﬂmnmkdxaﬂmnsugunottbe(:nyinhnumgmeFmds,ﬂmdemdswinm(bepndoutor i

{o, or on behalf of,
and that the Bk may not -
warrants that the Funds

the Developer exoept as set forth in this document and/or as sct forth In the Improvements
modify or revake its obligation to disburse funds {o or on behalf of tho Developer or the City. The
arc and will be availsble exclusively l'orpsymmtof'ﬂ)eoomofnmtw(a:ynomp]cﬁonof'iha

2. DISBURSEMENT PROCEDURES. The Funds shall be advanced for payment of costs for the construction of
Inproveneats on the Property in accordatics with the Improvements List/Detail attached to the ts Agreement, the

- terms of which me incorporated by this reference. All disbursemeats must comply with the foflowia B occdures:

: (») Request for Advance, Developer shall deliver to the Bank & written request for thd dwbmscmmt of funds on
forms acceptable to the Baok. Such requests shall be signed by Developer, Developer’s Genersl Contéactor, Projeet Engineer and
Avchitect, if applicable, and the City Engineer. By signing the request for disbursement the Develop necmfymg- that oll costs
for which the advance ix being requested have been incurred in connection with the construction of th hnpNmeIson(hc
Property; wMMerpafmnedmammﬂsnzppﬂedmemmxﬂmwiﬂlfb&phusmd pecifichtions submitted to and ’
appraved by the City; that the work has been pesformed in x workmanlike maaner; thet no fonds are being requstedtbrworknot
cdmpldnd,norfumﬂnotmshneﬂ,merjectEnghmhasmspwtédtthmpmmmfor o
mdmatnnhimpmvemhnebemcmxpldedhmdmmmmmwuns,speqﬁumm onfitions of the approved _
plans. Whﬂﬂﬂﬂm@mt’f‘bﬂ%mﬂlﬂdua‘s, md&ekmpwmgmmwmdmnm 1 nbovgdcsaﬁbal

- «Ml‘ﬂt(a) for disbursementof funds, - - - - _ :
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e DISBURSEMENT AGREEMENT
(page2of 4)

®) Docrinientation, Waivers and Checks. Each request for disbursement of funds sjall be accompanied by: ()
one original and ane copy of cach invoice to be paid; (i) checks drawn on Developer's construction lpan account with the Bank,
made payable to the payee(s) and for the amount of each invoice presented for paymeat; (iii) licn wuiflets in s form approved by
the Bank prepéred for signature by each payec; and (iv) postage paid envelopes addressed to each payee for the mailing of checks
prescatedtothe - - S ‘ .
Bank. : _ ‘

. 'The Bank shall verify its roceipt of all licn waivers rclating to any prior disbursements, which lien wajvers shall be properly
cxceted and contain no alterations or medifications from those lien waivexs that have been previously presentod fo the Bank.

Upon sppraval by Developer, the Project Bagincer and the Bank of the fnvoices being presented 10 e Bank, the Bank shall
advance fiods into the checking account designated for the payment of the nvoices and mail the to tho payec(s) in the
cavelopes preseated to the Bank, togeother with lien waivers and copies of supparting invoives. . '

Under no circumstanoes shall the Bank make » disbursement for the payment of an invoice if it in godd faith belicves that: (f) the
work has not been completed; (i) the work has not been completed in ¢ workmunlike manner; (#i7) wiitien approval has not been
reccived from the Project Enginecr; or () any hiem waiver has been altered or modified or has not betn retumed 1o the Banik

(c) Default. Upon defanlt of the Developes on any obligation to the Rank or under thd Tmprovements Agrecment,
the Bank shall disburse no funds to, or at the direction of,, the Developer except to the City tnder the of the Improvemcnts
Agreement. The Bauk shall immediately notify the City, in writing, of any event of default or event of defaukt as provided for in
the Improvements Agreement and/or as provided herein,

(d) Disbursement to City. In the cvént the Improvements are not satisfactorily and timely ed, or upon any
dcfmhmwwxofdﬁmmcCRyEngimaMmﬁfytthmkmhmdeymdisbw of funds to the Developer
and disburse the full amount of the remaining undishursed fuads to the City. Upan such noticc, the shall promptly honor the

. demand of the City Bngineer to disburse the Funds to the City or & third party or partics designated in, writing by the City, Upon -
ﬁm’leompletionmd’mﬁmofmmw-wﬁﬁhmmewmmmwmicﬁyMrdmdwh' '
Bankmyﬁmds_disbtned,ifmy,whichmm(mmnllyexpeudedbpayﬂlwmmnesandliab’iﬂa&inomdingﬂmcyfees,

. ipcurred in completing the Improvements. 0 ' D ’

3. DEVELOPER CONSENT: The Developer, by the signaturc of J wi “i_.f( (LoreCs MMGwagini tzabe (name & wuc), ¢
vonscats to disbursamciits snd other sctions authorized and provided for by the of this Agreamint and/or the Improvements -
4. LIABILITY FOR LOSS: If the Bank fails to disburso funds jn scoordsnce with the procedures set forth, and the City
suffers Joss or damage, tho Bank shall be lisble to the City for the City's direct and consequential damiges and all fees, costs and
expeases, including attorncys fees.

S. BINDING EFFECT: Thix Agrecment shall be binding on the heirs, successors, recejvers d assigns of all parties and
shall terminate when the City has accepted the Improvenents and has recorded a reloasc of the Tmprovements Agreement.

6.  IMMUNITY: Nothing contained in this Agreament constitutes a waiver of the City's soveréign immunity under
applicable state law, ‘ '

a0, —
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DISBURSEMENT AGREEMENT
(page 3 of 4)

Dated this 3/ day ofCW%Z;)/ ) éa;_ : ‘ .

BANK) frest fhton Ork o{’é{t e ter s

Meclzie ~Aovcte

LAY % cosy £ 4-'5_‘@

(DEVELOPER) waﬁ@ et

5’/5[/0 T

PmsuanmthctennsofﬂxeforegoingDmbumm mpmvmtsGumtee)byaudbctwem
DARTER ¢4, , Developer, £its7 palioval Ak of RoC)¥S aiBank, andﬂchnyothmd

o Jmﬁon,dxefonomgmmomdxv:duahuulhomcdlosignwdmenteqlmformcdmbwmtdfthebmdr

DEVFIP?:E? " Oﬁﬂm A LCC

: (name) ’ j _ (sigpmnc)
(peme) :‘: | | ;';' (signaturs)



DEVELOPMENT IMPROVEMENTS AGREEMENT

1. Parties: The parties to thls Development Improvements Agreement ("the Agreement"
r “Agreement”’) are Laxfer, L ¢
("the Developer") and THE CITY OF GRAND JUNCTION, Colorado ("the City" or “City”).

FOR valuable consideration, the receipt and adequacy of which is acknowledged, the
Parties agree as follows:

2. [Effective Date: The Effective Date of the Agreement will be the date that this
agreement is signed which shall be no sooner than recordation of the final plat or final plan
approval whichever first occurs.

RECITALS
The Developer seeks permission to develop property within the City to be known as
(':"‘Q\AA r’\/\ek((ouus Co b({(\.ﬂum 30 &4 ¢ (Lvnn Son

which property is more particularly described on Exhibit A attached and incorporated by thls
reference (“the Property" or “Property”). The City seeks to protect the health, safety and general
welfare of the community by requiring the completion of various improvements in the Property and
limiting the harmful effects of substandard developments. The purpose of this Agreement is to
protect the City from the cost of completing necessary improvements itself and is not executed for
the benefit of materialmen, laborers, or others providing work, services or material to the Developer
and/or the Property or for the benefit of the owners, purchasers or users of the Property. The mutual
promises, covenants, and obligations contained in this Agreement are authorized by state law, the
Colorado Constitution and the City's land development ordinances.

DEVELOPER'S OBLIGATION

. 3. Improvements: The Developer will design, construct and install, at its own expense, -
those ‘on-site and off-site improvements listed on Exhibit B attached and incorporated by this
reference (“the Improvements” or “Improvements”). The Developer agrees to pay the City for
inspection services performed by the City, in addition to amounts shown on Exhibit B. The hourly
rate of “in-house” City inspection services is $45.00 per hour. The scope of this project is such that
the City may have to engage independent consultant(s) to adequately provide inspection services;
Developer agrees to pay such costs, in addition to all others for which Developer is responsible
hereunder. The Developer's obligation to complete the improvements is and will be independent of
any obligations of the City contained herein.

4. Security: To secure the performance of its obligations under this Agreement the
Developer shall supply a guarantee in a form and with terms acceptable to the City. A copy of

which or a memorandum thereof is attached as Exhibit C.

5. Standards: The Developer shall construct the Improvements according to the
standards and specifications required by the City Engineer or as adopted by the City.
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6. Warranty: The Developer warrants that the Improvements, each and every one of
them, will be free from defects for a period of twelve (12) months from the date that the City
Engineer accepts or approves the last Improvement completed by the Developer.

7. Commencement, Completion and Abandonment Periods: The Developer will
commence work on the Improvements within 14idays from the Effective Date of this Agreement
11 1Hed_(set date) (“the Commencement Peri ad”’J and the Improvements, each and every one of
them, shall be ccinpleted by the end of the __ 5, | “donth from the Effective Date of this Agreement
‘§ LLMCS&‘ date) (the "Completion Penod") The Developer shall not cease construction
Ctivities for any period of more than 60 consecutive days (“the Abandonment Period”).

8. Compliance with Law: The Developer shall comply with all applicable federsl, state
and local laws, ordinances and regulations in effect at the time of final approval when fulfilling its
obligations under this Agreement. When necessary to protect the public health, safety or welfare,
the Developer shall be subject to laws, ordinances and regulations that become effective after final
development approval.

9. Notice of Defect: The Developer's Engineer shall provide timely notice to the
Developer, contractor, issuer of security and the City Engineer whenever inspection reveals, or the
Developer's Engineer otherwise has knowledge, that an improvement does not conform to City
standards and any specifications approved in the development application or is otherwise defective.

The Developer will have thirty (30) days from the issuance of such notice to correct the defect.
The City may grant reasonable extensions.

10. Acceptance of Improvements: The City's final acceptance and/or approval of
Improvements will not be given or obtained until the Developer presents a document or documents,
for the benefit of the City, showing that the Developer owns the Improvements in fee simple or as
accepted by the City Attorney and that there are no liens, encumbrances or other restrictions other
than those that have been accepted by the City Attorney on the Improvements. Approval and/or,
acceptance of any Improvements does not constitute a waiver by the City of any rights it may have

- on account of any defect in or failure of the Improvement that is detected or which occurs after
approval and/or acceptance.

11. Reduction of Security: After the acceptance of any Improvement, the amount which
the City is entitled to draw on the guarantee will be reduced by an amount equal to 90 percent of the
estimated cost of such Improvement as shown in Exhibit B. At the written request of the
Developer, the City will execute a certificate verifying the acceptance of the Improvement and
waiving its right to draw on the guarantee to the extent of such amount. A Developer in default
under this Agreement will have no right to such certification. Upon the acceptance of all of the
Improvements the remaining balance that may be drawn under the guarantee shall be available to
-the City for 90 days after the expiration of the warranty period.
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12. Use of Proceeds: The City will use funds deposited with it, drawn or guaranteed
pursuant to any written agreement entered into between the parties only for the purpose of
completing the Improvements or correcting defects in or failure of the Improvements.

13. Events of Default: The following conditions, occurrences or actions will constitute a
default by the Developer during the Completion Period:

a. Developer’s failure to complete each portion of the Improvements in conformance
with the time schedule provided in paragraph number seven (7.), above;

b. Developer's failure to demonstrate reasonable intent to correct defective
construction of any Improvement within the applicable correction period;

c. Developer's insolvency, the appointment of a receiver for the Developer or the
filing of a voluntary or involuntary petition in bankruptcy respecting the Developer;
in such event the City may immediately declare a default without prior notification
to the Developer;

d. Notification to the City, by any lender with a lien on the property, of a default on an
obligation; the City may immediately declare a default without prior notification to
the Developer; :

e. Initiation of any foreclosure action of any lien or initiation of mechanics lien(s)
procedure(s) against the Property or a portion of the Property or assignment or
conveyance of the Property in lieu of foreclosure; the City may immediately
declare a default without prior notification to the Developer.

Unless specifically provided herein the City may not declare a default until written notice has been
sent to the Developer at the address on file with the development application. Notice is and shall be_
deenied effective two calendar days after mailing thereof by first class United States mail, postage
prepaid.

14. Measure of Damages: The measure of damages for breach of this Agreement by the
Developer will be the reasonable cost of satisfactorily completing the Improvements plus
reasonable City administrative expenses. Administrative expenses may include but are not limited
to contracting costs, collection costs and the value of planning, engineering, legal and
administrative staff time devoted to the collection/completion of the Improvements. For
Improvements upon which construction has not begun, the estimated costs of the Improvements as
shown on Exhibit B will be prima facie evidence of the minimum cost of completion, however,
neither that amount or the amount of a letter of credit, the subdivision improvements disbursement
agreement or cash escrow or other guarantee establish the maximum amount of the Developer's
liability.
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15. City's Rights Upon Default: When any event of default occurs, the City may draw on
the letter of credit, escrowed collateral, or proceed to collect any other security to the extent of the
face amount of the credit or full amount of escrowed collateral, cash, or security less ninety percent
(90%) of the estimated cost (as shown on Exhibit B) of all Improvements previously accepted by
the City or may exercise its rights to disbursement of loan proceeds or other funds under the
improvements disbursement agreement. The City will have the right to complete Improvements it-
self or it may contract with a third party for completion, and the Developer grants to the City, its
successors, assigns, agents, contractors, and employees, a nonexclusive right and easement to enter
the Property for the purposes of constructing, reconstructing, maintaining and repairing such
Improvements. Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds or assets to a
subsequent developer (or lender) who has acquired the Property by purchase, foreclosure or
otherwise who will then have the same rights of completion as the City if and only if the subsequent
developer (or lender) agrees in writing to complete the unfinished Improvements and provides to
the City reasonable security for the obligation. In addition, the City may also enjoin the sale,
transfer, or conveyance of lots within the development, until the Improvements are completed or
accepted. These remedies are cumulative in nature and are in addition to any other remedies the
City has at law or in equity. ‘

16. Indemnification: The Developer expressly agrees to indemnify and hold the City, its
officers, employees, agents and assigns harmless from and against all claims, costs and liabilities of
every kind and nature, for injury or damage received or sustained by any person or entity in
connection with, or on account of the performance or non-performance of work at the Property or
the Property being developed pursuant to this Agreement. The Developer further agrees to aid and
~ defend the City in the event that the City is named as a defendant in an action concerning the
performance or non-performance of work pursuant to this Agreement. The Developer further
agrees to aid and defend the City in the event that the City is named as a defendant in an action
concerning the performance of work pursuant to this Agreement except where such suit is brought
by the Developer against the City. The Developer is not an agent or employee of the City. .

17. No Waiver: No waiver of any provision of this Agreement by the City will be deemed
or constitute a waiver of any other provision, nor will it be deemed or constitute a continuing
waiver unless expressly provided for by a written amendment to this Agreement signed by both the
City and the Developer; nor will the waiver of any default under this Agreement be deemed a
waiver of any subsequent default or defaults of the same type. The City's failure to exercise any
right under this Agreement will not constitute the approval of any wrongful act by the Developer or
the acceptance of any Improvement.

13. Amendment or Modification: The parties to this Agreement may amend or modify
the Agreement only by written instrument executed on behalf of the City by the City Manager or his
designee and by the Developer or his authorized officer. Such amendment or modification shall be
properly notarized before it may be deemed effective.
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19. Attorney's Fees: Should either party be required to resort to litigation to enforce the
terms of this Agreement, the prevailing party, plaintiff or defendant, will be entitled to costs,
including reasonable attorney's fees and expert witness fees, from the opposing party. If relief is
awarded to both parties, the attorney's fees may be equitably divided between the parties by the
decision maker.

20. Vested Rights: The City does not warrant by this Agreement that the Developer is
entitled to any other approval(s) required by the City, if any, before the Developer is entitled to
commence development or to transfer ownership of the Property being developed.

21. Integration: This Agreement, together with the exhibits and attachments thereto
constitutes the entire agreement between the parties and no statement(s), promise(s) or
inducement(s) that is/are not contained in this Agreement will be binding on the parties.

22. Third Party Rights: No person or entity who or which is not a party to this
Agreement will have any right of action under this Agreement.

23. Time: For the purpose of computing the Abandonment and Completion Periods, and
time periods for City action, such times in which war, civil disasters, or acts of God occur or exist
will not be included if such times prevent the Developer or City from performing its obligations
under the Agreement.

24. Severability: If any part, term, or provision of this Agreement is held by a court or
courts of competent jurisdiction to be illegal or otherwise unenforceable, such illegality or
unenforceability will not affect the validity of any other part, term, or provision and the rights of the
parties will be construed as if the part, term, or provision was never part of the Agreement.

25. Benefits: The benefits of this Agreement to the Developer are personal and may not be
assigned without the express written approval of the City. Such approval may not be unreasonably_
withheld, but any unapproved assignment is void. Notwithstanding the foregoing, the burdens of
this Agreement are personal obligations of the Developer and- also will be binding on the heirs,
successors and assigns of the Developer and shall be a covenant(s) running with the Property.
There is no prohibition on the right of the City to assign its rights under this Agreement. The City
will expressly release the original Developer's guarantee or obligations if it accepts new security
from any developer or lender who obtains the Property, however, no other act of the City will
constitute a release of the original Developer from his liability under this Agreement. When the
Improvements are completed and approved by the City, the City agrees to state same in writing,
with appropriate acknowledgments. The City will sign a release only after all warranty periods, as
extended by litigation, repair or alteration work, have expired.

26. Notice: Any notice required or permitted by this Agreement will be deemed effective

two calendar days after deposit with the United States Postal Service, first class, postage prepaid
and addressed as follows:
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Da Y "efyl L C
If to Developer: 786 Ualle CF
G- v d J\JV\C/',?V":\ Co K 1850¢
A (—_evv/'\l Lo rerice

If to City: City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, Colorado 81501

27. Recordation: Developer will pay for all costs to record this Agreement or a
Memorandum thereof in the Clerk and Recorder's Office of Mesa County, Colorado.

28. Immunity: Nothing contained in this Agreement constitutes a waiver of the City's
sovereign or other immunity under any applicable law.

29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any action
commenced by either party to this: Agreement whether arising out of or relating to the Agreement,
letter of credit, improvements disbursements agreement, or cash escrow agreement or any action to
collect security will be deemed to be proper only if such action is commenced in Mesa County,
Colorado. The Developer expressly waives his right to bring such action in or to remove such
action to any other court whether state or federal.

30. a. Conditions of Acceptance: The City shall have no responsibility or liability
with respect to any street, or other improvement(s), notwithstanding the use
of the same by the public, unless the street or other improvements shall have
been finally accepted by the City.

b. Phased Development: If the City allows a street to be constructed in stages, the
Developer of the first one-half street opened for traffic shall construct the adjacent
curb, gutter and sidewalk in the standard location and shall construct the required
width of pavement from the edge of gutter on his side of the street to enable an
initial two-way traffic operation without on-street parking. That Developer is also
responsible for end-transitions, intersection paving, drainage facilities, and
adjustments to existing utilities necessary to open the street to traffic.

c. Prior to requesting final acceptance of any street, storm drainage facility, or other
required improvement(s), the Developer shall: (i) fumnish to the City engineer as-
built drawings in reproducible form, blueline stamped and sealed by a professional
engineer and in computer disk form and copies of results of all construction control
tests required by City specification; (ii) provide written evidence to the City
Engineer under signature of a qualified expert that the earth, soils, lands and
surfaces upon, in and under which the improvements have been constructed, or
which are necessary for the improvements, are free from toxic, hazardous or other

05/04/01 6



regulated substances or materials: (iii) provide written evidence to the City
Attorney that the title to lands underlying the improvements are free and clear from
all liens and encumbrances, except those items and encumbrances which may be
approved in writing by the City Attorney.

City of Grand Junction
250 North Fifth Street
Grand Junction CO 81501
Director of Community Development date
~ Attest;
City Clerk date
By: ] [ #oa
~ Developer ,,f date
Namie (printed): Dea v }&/ng LC Tey r\\l{ lacwiencs |
Its (position): ﬂ\oma?,,;{; M e he— |

0/ 7ot

date
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TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS NECESSARY.
USE SINGLE SPACING WITH A ONE INCH MARGIN ON EACH SIDE.

EXHIBIT A

T . , ‘

‘Tax Schedule} 2943-162-00- 022 '
The N1/2. of the. N1/2 of the SW1/4 of the NW1l/4 of Section 16, Township 1 South, Rang, 1 East

of ‘the Ute Meridian;
Except the West 230 feet of the North 190.9 feet of said tract;

All in Mesa County Containing 9.0 Acres As described

05/04/01 g



PRINTED NAME OF PERSON PREPARING:

EXHIBIT B
IMPROVEMENTS LIST/DETAIL .

(Page 1 of 3)
DATE: /f / Zlea v
NAME OF DEVELOPMENT:__ Friaud Mec doce ©

LOCATION: 30 Ad { C-Yanism

TOTAL UNIT TOTAL

UNITS QTY.

L SANITARY SEWER

1. Clearing and grubbing
2. Cut and remove asphalt
3. PVC sanitary sewer main (incl.

PRICE  AMOUNT

trenching, bedding & backfill)

4. Sewer Services (incl. trenchjng,‘.

bedding, & backfill)

5. Sanitary sewer manhole(s)
6. Connection to existing manhole(s)
7. Aggregate Base Course »

3357

8. Pavement replacement S. Y. (4

9. Driveway restoration
" 10. Utility adjustments

T 15 /0%, 10

1. DOMESTIC WATER

1. Cleating and grubbing
2. Cut and remove asphalt
3. Water Main (incl. excavation,

bedding, backfill, valves and
appurtenances)

4. Water services (incl. excavation,

2674

bedding, backfill, valves, and
appurtenances)

5. Connect to existing water line
6. Aggregate Base Course

5 0 4E

7. Pavement Replacement _S.Y 3

8. Utility adjustments

IIL STREETS

1. Clearing and grubbing
2. Earthwork, including excavation

and embankment construction

3. Utility relocations
4. Aggregate sub-base course

4‘(. o io.gk

(square yard)

“05/04/01
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TOTAL UNIT TOTAL
UNITS QTY. PRICE AMOUNT

5. Aggregate base course | e - ,;

(square yard) Jo
6. Sub-grade stabilization Sy 2, P2 LD~ _(Ro&%
7. Asphalt or concrete pavement , S v $,030 _ _qIF s 3987
N( ¢ yard) G
8.nguf§,xgutter&sidewalk L.R 3,378 _ 1. 53.032°
(linear feet)
9. Driveway sections _

(square yard) -
10. Crosspans & fillets Sy 317 _Y4FFs 1353173
11. Retaining walls/structures
12. Storm drainage system '
13. Signs and other traffic LS, [oo /9, % 12,000°"

control devices
14. Construction staking o HA 127 Jw™ 93, 3c0”
15. Dust control s 50% 45w (5007
16. Street lights (each) EA 2 500 000%™

IV. LANDSCAPING
1. Design/Architecture
2. Earthwork (includes top
soil, fine grading, & berming
3. Hardscape features (includes
walls, fencing, and paving)
4. Plant material and planting _ - .
5. Irrigation system 2,298 /870 _430%9
6. Other features (incl. statues, ' =
water displays, park equipment, D
and outdoor furniture)
7. Curbing
8. Retaining walls and structures :
9. One year maintenance agreement EA l sdo-— Sev
- . V.MISCELLANEOUS )
1. Design/Engineering ,802.5°
~ 2. Surveying : e 2,000°"
3. Developer's inspection costs EA / [ove 1o02”
4. Quality control testing 4 i L oog j,.' coe *”
5. Construction traffic control
6. Rights-of-way/Easements - :
7. City inspection fees @3$45./hr ‘ HA 15 45 3395~
8. Permit fees '
9. Recording eosts

e e e e e T
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TOTAL UNIT TOTAL
UNITS QTY. PRICE AMOUNT

10. Bonds

11. Newsletters

12. General Construction Supervision
13. Other '
14. Other

Rl Aemmwd 90, 5440

TOTAL ESTIMATED COST OF IMPROVEMENTS: $ 3 & ?/. 5227

SCHEDULE OF IMPROVEMENTS:

L SANITARY SEWER___ 3,33/ 4™

IL DOMESTIC WATER 3, 699 ¥

I STREETS A 84"14%7.'-‘

o<
IV. LANDSCAPING 48 gg 0,

V.MISCELLANEOUS _ &, & 7? 3“5

236,557,
Y have reviewed the estimated costs and time schedule shown above and based on the plans and the

current costs of construction ag7ree to construct and install the Improvements as required above.
SIGNKTUKE OFGﬁEVELOPER I
w (If corporation, to be signed by president and attestcd -
to by secretary together with the corporate seals.)

Reviewed and approved./ y
//\4) / I / = /9 2
CITY ENGINEER "7 date
K
COMMUNITY DEVELOPMENT date
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