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DEVELOPMENT IMPROVEMENTS AGREEMENT

1. Parties: The parties to this Development [mprovements Agresment ("the

Agreement”) are Del-Mar Construction, Inc. ("the
Developer”) and THE CITY OF GRAND JUNCTION, Coiorado ("the Ciry").

THEREFORE, for valuable consideraton. :ze receipt and adequacy orf whica is
acknowledged. the Parties agree as tollows:

2. Effective Date: The Effective Darte of :z2 Agreement will be the date that this
agreement Is recorded which is not sooner than recordauon of the Final Plat
for Del-Mar Subdivision, Filing One

RECITALS

The Developer sesks permission 10 develop groperty within the City to be known as
Del-Mar Subdivision, Filing One . whicz croperty is more paruculariv described
on Exhibit "A" artached and incorporated oy this rererance (the "Proverty”). The City sest
to protec: the health. safety and general weifare of the community by reguiring the
completion of various improvemenrs in the deveiopment and limiting the harmrul effects of
substandard developments. The purpose of this Agreement is to protect the City from the
cost of completdng necessary improvements itseif and s zot executed for the bemedt of
materialmen. laborers, or others providing work. services or material (0 the deveiopmenr or
for the benefit of the purchasers or users of the deveiopment. The murual promises,
covenants, and obligations contained in :&is Agresment are autforized by siate law, the
Colorado Consurution and the City's land deveiooment ordinzzces. :

DEVELOPER’S OBLIGATION

3. Improvements: The Deveioper wiil design. comstruct and imstall. at its own
expense, those on-site and off-site improvements lsied on Exinipit "B" artaczed and
incorporated by this reference. The Deveioper agress o pay the City for inspeczon services
performed by the City, in addition to amounrs shown oo Exnibit B. The Ciry esumates that
§ 1,000.00 will be required for City inspecdon of the reguired improvements. The
Developer's obligation to complete the improvemezrs is and will be independent of any
obligatons or the City contained herein

4. Security: To-secure the performancs ot {ts obliganons under this Agresment
(except its obligatons for warranty under paragrapa 6), the Developer will eater into an
agresment which complies with either opdon idenufied in paragrapi 28, or other written
agresment between the City and the Developer.

- 5. Standards: The Developer will conmsiruct the Improvements according to the
standards and specifications required by the City Exgineer or as adopted bv the Cityv.
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6. Warranty: The Developer warrants that the Improvements. ¢ach and every one
of them, will be free from defects for a period of twelve (12) months Tom the date that the
City Engineer accepts or approves the improvements completed by the Developer.

7. Commencement and Completion Periods: The improvements. ¢ach and every
one of them, will be completed within __one year from the Efectuve Date of this
Agreement (the "Completion Period").

8. Compliance with Law: The develover will comply with all reievant federal, state
and local laws, ordinances, and regulations in efect at the time of final approval associated
with the development when tulfilling its obligations under this Agreement.

9. Notice of Defect: The Developer’s Enginesr will provide umely notice o the
Deveioper, contraczor, issuer of security and the City Eaginesr whenever inspecticn reveals,
or the Developer’s Engineer otherwise has knowiedge, that an improvement does not
conform to City standards and any specifications approved in the deveiopment application
or is otherwise defective. The developer will have thirty (30) days from the issuance of such
notice to correct or supstantially correct the detfect.

10. Acceptance of Improvements: The City's final acceptance and/or approval of
improvements wiil not be given or obtained unui the Deveioper preseats a document or
documeants, for the benexrt of the City, showing that the Developer owns the improvements
in fee simple and that there are no lieas. sacumprances. or other resiricdons on the
improvements. Approval and/or Acceptance Of any improvemezts does 20t comsdtute a
walver by the City of any rights it may have on account of any derect in or failure of the
improvement thart is detected or wiicl occurs atter :ie approvai and/or acceptance.

11. 'Use of Proceeds: The City will use furds degosited with it Or drawn pursuant to
any written disbursemenrt agreement eatered into betwesn the pardes oniy for the purpose
of compledng the Improvements or correcung defects in or failure of the Improvements.

12. Events of Default: The f{ollowing condidons. occurrences or acdons wiil
construte a defauit by the Developer during the Completon Period:

a. Developers failure to compiete each pordon of the Improvements in

- conformance with the agreed upon dme schedule; the City may not declare

a default undl a fourtesa (14) calendar day notce has been given to the
Developer;

b. Developer’s failure to demonswate reasonable inrent io correct defecave
construcdon of any improvement within the appiicable correcdon period; the
City may not declare a defauit unui a fourteen (14) calendar day notce has
been given to the Developer; )
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c. Developer’s insolvency, the appointment of a receiver for the Developer or
the filing of a volunrary or involuntary petition in bankruptcy respecting the
Developer; in such event the City may immediately declare a default without
prior notification to the Developer:

d. Notification to the City, by any lender with a lien on the property, of a
derault on an obligation: the City may immediately deciare a derault without
prior notification to the Developer; '

e. Initation of any foreciosure action of any lien or initation of mechanics
lien(s) procedure(s) against the Property or a porton of the Property or
assignment or convevance of the Property in lieu of foreciosure; the City may
immediately declare a derault without prior notification to the Developer.

13. Measure of Damages: The measure of damages for breach of this Agresment
by the Developer will be the reasonabie cost of satistactorily completing the Improvements
plus reasonable City administrative expenses. For improvements upon which construcion
has not begun, the esumated costs or the Improvemenrs as shown on Exhibit "B” will be
prima facie evidence of the minimum cost of completon; however, neirher that amount or
the amount of a letter of credir, the subdivision improvements disbursement agreement or
cash escrow establish the maximum amount of the Developer’s liability.

14. City’s Rights Upon Defauit: When any event of Gefault occurs. the City may draw
on the letter of credit, escrowed coilateral. or procsed 0 coilect any other security to the
extent of the face amount of the credit or full amount of escrowed coilareral. cash. or
security less minery percent (%0%) or the esumated cost (as spown on Exmipit "B") or ail
improvements previously accepted by the City or may exercise its rignts to disbursement ot
loan proceeds or other funds under the improvements disbursement agresment. The City
will have the right to complete improvemeants itseif or it may contrac: with a third party for
compledon, and the Developer grants to the City, its successors. assigns, agents, CONTacors,
and employees, a nonexclusive rignt and easement :0 enter the Property for the purposes
of consmucting, reconswucing, maintaining, and repairng suci improvements. Alternatively,
the City may assign the procseds of the letter of credit, the improvements disbursement
agreement, the escrowed collateral. cash, or other funds or assers to a subsequent developer
(or a lender) who has acquired the development by purchase, foreciosure or otherwise who
will then have the same rights of compledon as the City if and only if the subsequent
developer (or lender) agrees in wridng to compiete the unfinished improvements and
provides reasonable security for the obligadon. In addidon, the Ciry may also enjoin the
sale, transfer, or conveyance of lots within the development, undl the improvements are
complerted or accepted. These remedies are cumuiatve in narure and are in addition to any
other remedies the Ciry has at law or io equirty.

e ~AES 1 . .
its officers, employess and assigns harmiess

15. Indemnification: The Develover expressiy agress 0 indemnify and hold the City,
ARy
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of every kind and nature, for injury or damage recsived or sustained by agy person or eatity
in connection with, or on account of the performance of work at the development or the
Property pursuant to this Agreement. The Developer further agress o aid and defead the
City in the event that the City is named as a defendant in an acdon concerning the
performance of work pursuant to this Agresment. The Developer further agrees to aid and
defend the City in the event that the City is named as a defendant in an acdon concerning
the performance of work pursuant to this Agreement exceDdt wiers suca suit is brought by
the Developer against the City. The Developer is not an agent or emploves ot the Ciry.

16. No Waiver: No waiver of any provision of this Agresmeat by the City will be
desmed or constitute a waiver of any other provision. nor will it be desmed or constitute
a conunuing waiver unless expressly provided for by a written amendment to this Agreement
signed by beth City and Developer; nor will the waiver ot any derauit under this Agreement
be desmed a waiver of any subsequent default or defauits of the same ype. Tae Cit's
failure to exercise any right under this Agresment wiil not consdrtute the approval of any
wrongtul act by the Developer or the acceptance of any improvement.

17. Amendment or ¥odification: The parues 10 dus Agresment may amend or
modify this Agresment only by written insomument executed on behalf of the City by the City
Manager or his designee and by the Developer or his authorized orfficer. Such amendment
or modification will be properiy notarized before it may be efecdve.

18. Attorney’s Fees: Should either party be r2quired to resort to Ldgaton to enrorce
the terms of this Agreement, the prevailing party, piaindff or defezdant. will be 2ntded (o
costs, including reasonable attorney’s fess and expert witnass iess. TOX e 0UPASING Party.
If the cowrr awards relief to both parties. the atlornev's I2ss oy Se 2guitadly divided
berween the parties by the decision maker.

19. Vested Rights: The City does aot warrant by this Agreemenr that the Developer
is entitled to any other approval(s) required by the City, if any, before the Deveioper is
endtled to commences development or to wansier ownersiip or property in the development.

20. Third Party Rights: No person or endry who or wiica is aot a party to this
Agresment will have any right of acton under this Agresment.

21. Time: For the purpose of computing the Abandonment and Compiedon Periods.
and time periods for City action, such times in waich war. civil disasters. or acts of God
occur or exst will not be included if such times prevent the Developer or City from
performing its obligations under the Agresment.

22. Severability: If any part, term. or provision of this Agreement is heid by the
courts to be illegal or otherwise uneaforceable, such illegality or unenrorceability will not
affect the validiry of any other part. term. or provision and the rights of the pardes will be
construed as if the part, term. or provision was Iever pars of the Agresment
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23. Benefits: The benefits of this Agresment to the Developer are personal and may
not be assigned without the express written approval of the City. Such approval may not
be unreasonably withheld, but any unapproved assignment is void. Notwithstanding the
foregoing, the burdens of this Agreement are personal obligations of the Developer and also
will be binding on the heirs, successors, and assigns of the Developer, and shall be a
covenant(s) running with the Property. There is no prohibiton on the right of the Ciry to
assign its rights under this Agreement. The City will expressly release the original
Developer’s guarantee or obligations under the improvements disbursement agreement if
it accepts new security from any developer or lender who obtains the Property. However,
no other act of the City will constitute a release of the original Developer from his liability
under this Agreement.

24. Notice: Any notice required or permitted by this Agreement will be de=med
effective when personally delivered in writing or three (3) days after notice is depcsiied with
the U.S. Postal Service, postage prepaid. certfied, and return receipt requested, and
addressed as follows:

If to Developer: Del-Mar Construction, Inc.

3210 E% Road

Clifton, CO 81520

If to City: City of Grand Juncton
Community Development Director
250 N. 3th Street
Grand Juncdon, Colorado 81501

2S. .Recordation: Developer wiil pay for amy costs to record a copy of this
Agresment in the Clerk and Recorder’'s Office of Mesa County, Colorado.

26. Immunity: Nothing conrained in this Agresment constitutes a waiver of the
City’s sovereign immunity under any applicable state law.

27. Personal Jurisdiction and Venue: Personal jurisdicdon and venue for any civil
action commenced by either party to this Agreement whether arising out of or relating to
the Agreement, letter of credit, improvemeants disbursements agreement, or cash escrow
agresment or amy action to collect security will be deemed to be proper only if such acton
is commenced in Mesa County. The Developer expressly waives his right to bring such
acdon in or to remove such acdon to amy other court whether state or federal.

28. The improvements guarantee required by the City Code to ensure that the
improvements described in the improvements agresment are constructed (to city standards)
may be in the form of an agresment: (I) betwesn a bank doing business in Mesa County
and the City or as descrived in (i), below. The agresment between a bank and the City




[
[@ 2
'

(I) shall provide, among other things, for the bank t0 guarante= and warrant o the City that

it shall:

a. have available money equal :0 :the =sumated costs of the regquired
improvements, in an amount 2guai 0 e amount agresd upon in the
Improvements Agresment:

b. only pay such amounts (0 coOwaciors Wwio fave comsiructed reguired

Improvements;

¢. only pay such amounts after the damk aas recsived the written approval of
the City Engineer, or his designes: :ze City Eaginesr shall inspect within
three (3) working days of reguest:

d. in the event the bank disburses without :he City Enginesr having approved
such disbursement, the Bank siall pav, in eddituon to ail other sums it would
otherwise be obligated t0 pav. :0 the City the amount of the wrongiui
disbursement if the City Enginesr determines thar the work is not acceprabie.
based on the approved plans and specifcauons. The Ciry shail use sucz
money to cause the work to be consiructed in accordance with the approved
plans and specifications:

An alternative agresmemnrt may be 2xecuted [or 2 deveiopment wilica is axpecred
to require not more than 10 wansaczoas shail contain e roilowing provisions:

a. The Finance Department of :=e Clzy will zct 2s dispursing agect znd wiil
account for disbursements 0 Deveioper coomzclors as  reguired
improvements are compieted and accepred.

b. The City will accept a cash dezosit Zom e Developer egual 0 :he City
approved esdmate of the required improvements, {or purposes of securing
and guaranteeing the conswuczon of the reguired sewer, water, swees., and
on-site improvements in the development pian. Such deposit(s), curready
estimated at approximateily S 120,837.25 shall be given to the Citv's
Finance Department. commingied with other funds of the City amd
specificaily invested in the short term market. Imterest income shall be
allocated to the Developer’s esccow account monthly, in the same manner as
other short-ierm invesuments of the crv.

c. Such interest income shall be used 0 reimburse the General Fund or the
Ciry for accountng and mansacdon cosis incurred n making payments to
the appropriate contractors. For purposes or this agresment, the City’s costs
shall be one hundred doilars (S100.00) for 2aca check disbursement or other

ransacton which is made. In any evezt dne amount retained by the Cliy for




/
its transaction costs shail not be less than twwo percent (2%) of the amount
deposited. After all required improvements have been made and accepted
by the City, any surplus funds remaining in the account (in excess or the two
percent minimum or the calculated transaczion costs) shall be returned to the
developer within thirty (30) days of said acceptance date. .Any transacton
costs which are not covered by the amount of the deposit plus accrued
interest shall be paid to the City by :he Developer in like manner within
thirty (30) days of completion of the improvements. No guarantes as to the
level of interest income or rate of return on the funds so deposited is either
implied or made in this agresment: the City agress only to keep the funds
invested as with other Ciry funds.

in any event, the Developer promises 0 consiruct the required improvements
to the sausfacton of the City Engineer. in accordance with the approved
plans and specifcations.

Conditions of Acceptance: The Ciry shail zave no responsibility or liabilirty

with respect to any streer, or other improvement(s), notwitasianding the use
of the same by the public. uniess the swe2t or other improvements shall have
been accepted by the City.

Prior to requesting final accsptance or sreets, storm draimage facilides. or
other required improvements. the Deveioper shall furmish to the City
Engineer as-built drawings in reproducible form and copies of resuits of ail
construcdon controj tests reguired dv Ciry specificadons.

Phased Deveiopmenrt: If the Citv cilows a streer 10 be consmucted in siages.

s

the Deveioper of the frst one-nalf siweer opened for wrarfic shall consmuc:
the adjacant curb, gutter and sidewaik inm the standard location and shall
construct the required width of pavement Tom the edge of gurter on ais side
of the sweet to enable an inidal two-way Taffic operadon without on-sres:
parking. That Developer is aiso responsipie for end-ansidons, intersecdon
paving, drainage facilities, and adjusmments to existng utlides necsssary o
open the strest to traffic.

City of Grand Junocdon
250 North Fifth Stree:
Grand Juncdon CO 81501

Stephafiie Nye
City Clerk

- l’ 7 ”~
2 %@/Z—/ ' By: m’?@kwﬂmw
Y Mark K. Aczen
' City Manager




EXHIBIT A

LEGAL DESCRIPTION OF FILING ONE. DEL-MAR SUBDIVISION

Beginning at the northwesterly corner of, Filing 1, Del-Mar Subdivision, whence the SW
1/16 corner to Section 5, T. 1 S., R. 1 E., U.M,, a Mesa County Survey Monument bears
N 89° 54’ 55" W, 125.02 feet;

1.
2.
3

® o

11.
12.
13.

Thence S 89° 54’ 55" E, 274.00 feet;

Thence S 00° 08’ 22" E, 111.53 feet;

Thence northeasterly 18.54 feet along the arc of a circular curve to the left with a
radius of 20.00 feet, a delta of 53° 07’ 05" and a chord bearing N 63° 26’ 27" E, 17.88
feet; :

Thence southeasterly 249.69 feet along the arc of a circular curve to the right with
a radius of 50.00 feet, a delta of 286° 14’ 11" and a chord bearing S 00° 00’ 00" W,
59.99 feet; ‘ _

Thence northwesterly 18.54 feet along the arc of a circular curve to the left with a
radius of 20.00 feet, a delta of 53° 07° 05" and a chord bearing N 63° 26’ 27" W,
17.88 feet;

Thence West, 13.90 feet;

Thence S 00° 08’ 22" E, 400.16 feet;

Thence southwesterly 245.36 feet along the arc of a circular curve to the right with
a radius of 50.00°, a delta of 281° 09’ 35" and a chord bearing S 54° 18" 58" W, 63.50
feet;

Thence S 37° 32’ 19" W, 15.99 feet;

Thence southwesterly 63.01 feet along the arc of a circular curve to the left with a
radius of 171.00 feet, a delta of 21° 06’ 50" and a chord bearing S 26° 58’ 54" W,
62.66 feet;

Thence West, 100.10 feet;

Thence S 89° 58’ 18" W, 69.93 feet;

Thence N 00° 08’ 09" W, 661.68 feet to the Point of Beginning.

Filing One, Del-Mar Subdivision as described above contains 4.218 acres more or less.




IMPROVEMENTS LIST,

DATE: October 11, 1994

NAME QF DEVELOPMENT:

LAWDY

ETAIL

Del-Mar Subdivision - Filing One

—

’—J
0

(2]}
[N}

LOCATION: 29 3/8 Road & F Road
PRINTED NAME OF PERSON PREPARING: David E. Chase, Banner Associates, Inc.
. TOTAL UNIT - TQTAL
UNITS QTY. PRICE AMOUNT
Z. SANITARY SEWER Lo '
. Clearing and grubbing == N.A. -- -
2. Cut and remave aspha’t S.Y. 200 1.00 200.0
3. PVC sanitary sewer main (incl. L.F. 656 16.00 104%86.0
trenching, bedding & backfill)
4. Sewer Services (incl. trenching, L.F. 400 7.00 2800.0
bedding, & Backfill) ' : )
2. Sanitary sewer manhole(s) . EA. 4 1200.00 4800.0
&§. Connecticn to existing manhole(s) -- N.A. - -
7. Aggregata Base Course S.Y. 200 5.40 1080.(
8. Pavement raplacesment S.Y. 200 5.25 1050.0
¢. Driveway restoration - N.A - -—
10. Utility adjustments -= N.A. -~ -
IZ. DOMESTIC WATER
.. Clearing anc grubbing — N.A. - ——
2. Cut and remove asphalt —= N.A - -
3. Watar Main (incl. excavation, L.F. 914 18.00 16452.0(¢
bedding, backZill, wvalves and :
a;pur:enanc=s)
4. Water sarvicas (incl. excavaticn, L.F. 485 7.50  3637.5(
bedding, backZill, valves, and
aprpurtanancses)
. Cznnect to existing watar line EA. 1 1000.00 1000.0(
€. Aggragata Basa Ccurse - N.A. -— -—
7. Pavement Replacement -= N.A. —— -
8. Utility adjustments - N.A. -= ——
—Z. STREETS
1. Clearing and grubbing —= N.A. -— —
2. Earzthwork, -including excavation C.Y. 2030 1.75 3552.5
and embankment constsuction -
2. Utility reloczations -= N.A - -=
4. Aggr=gata sub-rase course S.V 2227 2.70 6012.9
(scuare yard) '
£. Aggragatz base course S.Y. 2227 1.80 4008.6
(sguar= yard) :
€. Suk-grace stabilizaticn -= N.A. - -=
7 Aspnalt or concrete pavement S.Y. 2227 5.25 11691 .7
(squars yard)
g. Cu:b, guttar & sidewalk L.F 1306 15.00 ~19590.0
- (Linear feet)
S. Driveway sactiocns —— N.A — -
(scuare yard)
1C. Cxcssspans & fillets S.F. 986 3.50 3451.0
12. Retz2ining walls/structures -— N.A. -- -
1ZI. Stcrm dralinace systenm .S, 1 7500.00 7500.0
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cnT=cl devices
14. CznstTucTicn stTzking . HRS. 20 72.00 ZIGOJ
13. Dust ccntzol . - - == ) N.A. - ' ==
15. Str=et lights (eack) EA. 2 1500.00 ‘amﬂ
T7. LANDSCADING - , K :
L. Design/Arczitscturs L -= N.A. - __’
Z. ZarxThwerk (includes c¢og -- N.A. - -—]
scil, Z£ine crazding, & be-..‘_'.-». ,
3. HZardsczape featurss (iacludes —-— N.A. - --J
walls., Zancing, andé paving) -
4. Plan= matarial and planting | == N.A. - -—J
5. Irzication systam ~ L.S. 1 10545.00 10545]
5. Other fsaturss (incl. staties, -- N.A. = —
watar displays, zark ecuipment,
- and cuticaor ‘u...-"'""=)
7. Cuxzing . - N.A. - ——
3. Retzinc walls and st—ucTuras -= N.A. - ——
$. Cne vear maintananc2 agrsement - N.A. —— -
Y. MISCIZLIANEQUS J
L. Design/Encineering Completed
Z. Surveving Completed |
3. Developer's inspeczion c3sts HRS. 35 38.00 1330
L. Quzlity czntrsl testing HRS - 35 38.00 1330
3. Cemstsucticn traffic_csntscl - N-A. - -
S. Ricr -tc-ov--wc.v/"a':anent.: -— N.A. -~ —-
7. Cits inscec=icn feas ' L.S. 1 1000.00 1000 |
3. Fer=it Z=es ‘ _ N.A. S -]
2. Reczcriing cosIs : ' - N.A. -— —
13. Zcnés . -~ N.A. - -
12.. Newslet=ars _— N.A. - -1
1Z. General CzonsTtoucTicn Sup "':r".s;.c‘- -— N.A. - 1
1. OtZer _Mobilization L.S. 1 4000.00 aoooJ
ii. Cttexr
CTAL ESTIMATED COST OF IMFROVEMENTS: § _120,837.25 J
D Lod el [0y 1 2
SIGIHATUEE JF DEVELJPER . 27T/
(It corosraten, S be sigred by Prasident arxd anseed -
2 by SacTSTary TOGENes wiif (e CIrsras et}
T have raviewed the esTimatsd costs and tizme scheduls shcown &Scve ang, ba
oz The plzn layouts submittsd to data apd Toe cuITenT CISTS g CIOSTIUCTSC
Z t=ka no exc=gpricn ts the abgove. :

I~
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DISBURSEMENT AGREEMENT
(Improvements Guarantee)

DEVELOPER: Delbert & Marilyn Parmenter

BANK: Norwest Bank of Grand Junction

PROPERTY : Del Mar Subdivision

DISBURSEMENT AMOUNT: $120,837.25

This Agreement is entered into by and between Delbert &

Marilyn Parmenter ("the Developer"), Norwest Bank
(the "Bank"), and the City of Grand Junction,

Colorado ("the City").
RECITALS

Developer has been required by the City to construct certain
improvements to Lel ar Zubdizian (the
"Improvements") in accordance with the Zoning and Development Code,
Improvements Agreement and subdivision approval.

The Bank has agreed to loan funds to the Developer for construction
of the improvements.

The City Engineer has approved an estimate of the costs of the
Improvements, and that amount or an amount not to exceed

S 120,837.25 , whichever is greater, shall be referred to
as the "Funds."

The parties desire to secure the performance of the Developer’s
obligations and that the funds are disbursed only to pay for the
Improvements.

NOW, THEREFORE, THE PARTIES AGREE:

1. Bank shall dedicate or set aside the funds on behalf of
Developer and for the City’s benefit within forty-eight hours of
execution of this Disbursement Agreement. Bank warrants that the
funds are to be held in trust solely to secure Developer’s
obligations under the Improvements Agreement; that the Bank shall

1



act as agent of the City in holding the funds; that the funds will
not be paid out or disbursed to or on behalf of the Developer
except as set forth in this document or as set forth in the
Improvements Agreement; and that the Bank may not modify or revoke
its obligation to disburse funds to or on behalf of the Developer
or the City. The Bank warrants that the funds are and will be
available exclusively for payment of the costs of satisfactory
completion of the improvements.

A. DISBURSEMENT PROCEDURES. Funds shall be advanced for payment
of costs incurred for the construction of Improvements on the
Property in accordance with the Improvements List/Detail, evidenced
as "Exhibit A." All disbursements must comply with the following
procedures:

(1) Request for Advance. Developer shall deliver to the Bank
a written request for the disbursement of funds on forms acceptable
to the Bank. Such requests shall be signed by Developer,
Developer’s General Contractor, Project Enginzer and Architect, if
applicable, and shall certify that all costs for which the advance
is being requested have been incurred in connection with the
construction of the improvements on the Property; that all work
performed and materials supplied are in accordance with the plans
and specifications submitted to and approved by the City; that the
work has been completed in a workmanlike manner; that no funds are
being requested for work not completed or for material not
installed; and that Project Engineer has inspected the improvements
for which payment is requested; and that such has been completed in
accordance with all terms, specifications and conditions of the
approved plans.

(2) Documentation, Waivers and Checks. Each request for
disbursement of funds shall be accompanied by: (i) one original
and one copy of each invoice to be paid; (ii) checks drawn on

Developer’s construction loan account with the Bank, made payable
to the payee and for the amount of each invoice presented for
payment; (iii) lien waivers in a form approved by the Bank prepared
for signature by each payee; (iv) postage paid envelopes addressed
to each payee for the mailing of checks presented to the Bank; and
(v) receipt by the Bank of all lien waivers relating to any prior
disbursements, which lien waivers shall be properly executed and
contain no alterations or modifications from those lien waivers
that have been previously presented to the Bank.

Upon approval by Developer, the Project Architect and the Bank of
the invoices being presented to the Bank, the Bank shall advance
funds into the checking account designated for the payment of the
invoices and mail the checks to the payees in the envelopes
presented to the Bank, together with lien waivers and copies of
supporting invoices.




Under no circumstances shall the Bank make a disbursement for the

payment of an invoice if it in good faith believes that: (1) the
work has not been completed; (ii) the work has not been completed
in a workmanlike manner; (iii) written approval has not been

received from the Project Architect; or (iv) any lien waiver has
been altered or modified or has not been returned to the Bank.

(3) Default. Upon default of the Developer on any obligation
to Bank or under the Improvements Agreement, Bank shall disburse no
funds to, or at the direction of, the Developer except to the City
under the terms of the Improvements Agreement. Bank shall
immediately notify the City, in writing, of any event of default as
provided for in the Improvements Agreement as provided herein.

(4) Disbursement to City. In the event the improvements are
not satisfactorily and timely constructed, or upon any default, the
City shall notify the Bank to immediately cease disbursement of
funds to the Developer and disburse the full amount of the

remaining undisbursed funds to the City. Upon such notice, the
Bank shall promptly honor the demand of the City to disburse the
funds to the City or a third party or parties. Upon final

completion and acceptance of the performance required under the
Improvements Agreement, the City shall refund to the Bank any funds
disbursed, if any, which are not actually expended to pay all
costs, expenses and liabilities, including attorney fees, incurred
in completing the improvements.

DEVELOPER CONSENT: The Developer, by the signature of the Manager,
consents to disbursements and other actions authorized and provided
for by the terms of this Agreement.

LIABILITY FOR LOSS: If the Bank fails to disburse funds in
accordance with the procedures set forth and the City suffers loss,
the Bank shall be liable to the City for the City’s direct and
consequential damages.

BINDING EFFECT: This Agreement shall be binding on the heirs,
successors, receivers and assigns of all parties and shall
terminate when the City has accepted the Improvements and has
recorded a release of the Improvements Agreement.

IMMUNITY: Nothing contained in this Agreement constitutes a waiver
of the City’s sovereign immunity under applicable state law.

Dated this\gﬂ% day of (Etﬁ&&h , 1994.
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