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DEVELOPMENT IMPROVEMENTS AGREEMENT, DS/t BiLSR

Ponika Topp SLekREC Meze Lountr Co
RecFee $55.00
1. Parties: The parties to this Development Improvements Agreement ("the Agreement"
or “Agreement”) are _Bank of Grand Jct. & Ed Del Duca & Ann Barrett ("the
Developer") and THE CITY OF GRAND JUNCTION, Colorado ("the City" or “City”).

FOR valuable consideration, the receipt and adequacy of which is acknowledged, the
Parties agree as follows:

2. Effective Date: The Effective Date of the Agreement is {24 /R¢ [6©

e

(mm/dd/yy)}.

RECITALS

The Developer seeks permission to develop property within the City to be known as
Meadowlark Gardens Planned Development - Phase I
which property is more particularly described on Exhibit A attached and incorporated by thxs
reference (“the Property” or “Property”). The City seeks to protect the health, safety and general.
welfare of the community by requiring the completion of various improvements in the Property and
limiting the harmful effects of substandard developments. The purpose of this Agreement is to
protect the City from the cost of completing necessary improvements itself and is not executed for
the benefit of materialmen, laborers, or others providing work, services or material to the Developer
and/or the Property or for the benefit of the owners, purchasers or users of the Property. The
mutual promises, covenants, and obligations contained in this Agreement are authorized by state
law, the Colorado Constitution and the City's land development ordinances.

DEVELOPER'S OBLIGATION

3. Improvements: The Developer will design, construct and install, at its own expense,
those on-site and off-site improvements listed on Exhibit B attached and incorporated by this
reference (“the Improvements” or “Improvements”). The Developer agrees to pay the City for
inspection services performed by the City, in addition to amounts shown on Exhibit B. The hourly
rate of “in-house” inspection services is $45.00 per hour. The scope of this project is such that the
City may have to engage independent consultant(s) to adequately provide inspection services;
Developer agrees to pay such costs, in addition to all others. The Developer's obligation to
complete the improvements is and will be 'independent of any obligations of the City contained
herein.

. 4. Security: To secure the performance of its obligations under this Agreement (except
its obligations for warranty under paragraph 6), the Developer shall supply a financial guarantee, in
a form and with terms acceptable to the City as indicated below: :
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v (I) disbursement agreement between a bank doing business in Mesa County and the City,
or

(II) agood and sufficient letter of credit acceptable to the City, or

(III) depositing with the City cash equivalent to the estimated cost of construction of the
improvements, or

(IV) other:

5. Standards: The Developer shall construct the Improvements according to the
standards and specifications required by the City Engineer or as adopted by the City.

6. Warranty: The Developer warrants that the Improvements, each and every one of
them, will be free from defects for a period of twelve (12) months from the date that the City
Engineer accepts or approves the last improvement completed by the Developer.

7. Commencement, Completion and Abandonment Periods: The Developer will
commence work on the Improvements within days from the Effective Date of this Agreement

(“the Commencement Period”) ang the Improvements, each and every one of them, shall be’

completed by tgs, end of the/<&@® ™ month from the Effective Date of this Agreement
{ cy /28 [op™ (mm/dd/yy)} (the "Completion Period”). The Developer shall not cease
construction activities for any period of more than 60 consecutive days (“the Abandonment

Period”).

8. Compliance with Law: The Developer shall comply with all applicable federal, state .
and local laws, ordinances and regulations in effect at the time of final approval when fulfilling its

obligations under this Agreement. When necessary to protect the public health, safety or welfare,
the Developer shall be subject to laws, ordinances and regulations that become effective after final

development approval. :

9. Notice of Defect: The Developer's Engineer shall provide timely notice to the
Developer, contractor, issuer of security and the City Engineer whenever inspection reveals, or the
Developer's Engineer otherwise has knowledge, that an improvement does not conform to City
standards and any specifications approved in the development application or is otherwise defective.

The Developer will have thirty (30) days from the issuance of such notice to correct the defect. The -

City may grant reasonable extensions.

10. Acceptance of Improvemeﬂts: The City's final acceptance and/or approval of

Improvements will not be given or obtained until the Developer presents a document or documents,

for the benefit of the City, showing that the Developer owns the Improvements in fee simple and
that there are no liens, encumbrances or other restrictions on the Improvements. Approval and/or
acceptance of any Improvements does not constitute a waiver by the City of any rights it may have

© 8/13/98 [ 2
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on account of any defect in or failure of the Improvement that is detected or which occurs after

approval and/or acceptance.
!

11. Reduction of Security: After the accéptance of any Improvement, the amount which
the City is entitled to draw on the guarantee will be reduced by an amount equal to 90 percent of the
estimated cost of the Improvement as shown in Exhibit B. At the written request of the Developer,
the City will execute a certificate verifying the acceptance of the Improvement and waiving its right
to draw on the guarantee to the extent of such amount. A Developer in default under this
Agreement will have no right to such certification. Upon the acceptance of all of the Improvements
the remaining balance that may be drawn under the guarantee shall be available to the City for 90
days after the expiration of the warranty period. - :

12. Use of Proceeds: The City will use funds deposited with it, drawn or guaranteed
pursuant to any written agreement entered into between the parties only for the purpose of
completing the Improvements or correcting defects in or failure of the Improvements.

13. Events of Default: The following conditions, occurrences or actions will constitute a
default by the Developer during the Completion Period:

a. Developer’s failure to complete each portion of the Improvements in conformance '
with the time schedule provided in paragraph number seven (7.), above;

b. Developer's failure to demonstrate reasonable intent to correct defective
‘construction of any Improvement within the applicable correction period;

c. Developer's insolvency, the appointment of a receiver for the Developer or the
filing of a voluntary or involuntary petition in bankruptcy respecting the
Developer; in such event the City may immediately declare a default without prior
notification to the Developer;

d. Notification to the City, by any lender with a lien on the property, of a default on
an obligation; the City may immediately declare a default without prior notification

to the Developer;

e. Initiation of any foreclosure action of any lien or initiation of mechanics lien(s) -
procedure(s) against the Property or a portion of the Property or assignment or
conveyance of the Property in lieu of foreclosure; the City may immediately
declare a default without prior notification to the Developer.

Unless specifically provided herein the City may not declare a default until written notice has been
sent to the Developer at the address on file with the development application. Notice is and shall be
deemed effective two calendar days after mailing thereof by first class United States mail, postage

prepaid. )

38 T L g



B 27105 Faae P20

i4. Measure of Damages: The measure of damages for breach of this Agreement by the
Developer will be the reasonable cost of satisfactorily completing the Improvements plus
reasonable City administrative expenses. Administrative expenses may include but are not limited
to contracting costs, collection costs and the value of planning, engineering, legal and
administrative staff time devoted to the collection/completion of the Improvements. For
improvements upon which construction has not begun, the estimated costs of the Improvements as
shown on Exhibit B will be prima facie evidence of the minimum cost of completion, however,
neither that amount or the amount of a letter of credit, the subdivision improvements disbursement
agreement or cash escrow establish the maximum amount of the Developer's liability.

15. City's Rights Upon Default: When any event of default occurs, the City may draw on
the letter of credit, escrowed collateral, or collect any other security to the extent of the face amount
of the credit or full amount of escrowed collateral, cash, or security less ninety percent (90%) of the
estimated cost (as shown on Exhibit B) of all improvements previously accepted by the City or may
exercise its rights to disbursement of loan proceeds or other funds under the improvements
disbursement agreement. The City will have the right to complete improvements itself or it may
contract with a third party for completion, and the Developer grants to the City, its successors,
assigns, agents, contractors, and employees, a nonexclusive right and easement to enter the
Property for the purposes of constructing, reconstructing, maintaining and repairing such’
Improvements. Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds or assets to a
subsequent developer (or lender) who has acquired the Property by purchase, foreclosure or
otherwise who will then have the same rights of completion as the City if and only if the
subsequent developer (or lender) agrees in writing to complete the unfinished improvements and
provides to the City reasonable security for the obligation. In addition, the City may also enjoin the
sale, transfer, or conveyance of lots within the development, until the improvements are completed
or accepted. These remedies are cumulative in nature and are in addition to any other remedies the

City has at law or in equity.

16. Indemnification: The Developer expressly agrees to indemnify and hold the City, its
officers, employees, agents and assigns harmless from and against all claims, costs and liabilities of
every kind and nature, for injury or damage received or sustained by any person or entity in
connection with, or on account of the performance or non-performance of work at the Property or
the Property being developed pursuant to this Agreement. The Developer further agrees to aid and
defend the City in the event that the City is named as a defendant in an action concemning the
performance or non-performance of work pursuant to this Agreement. The Developer further
agrees to aid and defend the City in the event that the City is named as a defendant in an action
concerning the performance of work pursuant to this Agreement except where such suit is brought
by the Developer against the City. The Developer is not an agent or employee of the City. -

17. No Waiver: No waiver of any provision of this Agreement by the City will be deemed
or constitute a waiver of any other provision, nor will it be deemed or constitute a continuing

8/13/98 o4
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waiver unless expressly provided for by a written amendment to this Agreement signed by both the
City and the Developer; nor will the waiver of any default under this Agreement be deemed a
waiver of any subsequent default or defaults of the same type. The City's failure to exercise any
right under this Agreement will not constitute the approval of any wrongful act by the Developer or
the acceptance of any Improvement.

18. Amendment or Modification: The parties to this Agreement may amend or modify
the Agreement only by written instrument executed on behalf of the City by the City Manager or
his designee and by the Developer or his authorized officer. Such amendment or modification shall
be properly notarized before it may be deemed effective.

19. Attorney's Fees: Should either party be required to resort to litigation to enforce the
terms of this Agreement, the prevailing party, plaintiff or defendant, will be entitled to costs,
including reasonable attomey's fees and expert witness fees, from the opposing party. If relief is
awarded to both parties, the attorney's fees may be equitably divided between the parties by the
decision maker. '

20. Vested Rights: The City does not warrant by this Agreement that the Developer is
entitled to any other approval(s) required by the City, if any, before the Developer is entitled to
commence development or to transfer ownership of the Property being developed. "

21. Integration: This Agreement, together with the exhibits and attachments thereto
constitutes the ‘entire agreement between the parties and no statement(s), promise(s) or
inducement(s) that is/are not contained in this Agreement will be binding on the parties.

22. Third Party Rights: No person or entity who or which is not a party to this
Agreement will have any right of action under this Agreement. '

23. Time: For the purpose of computing the Abandonment and Completion Periods, and
time periods for City action, such times in which war, civil disasters, or acts of God occur or exist
will not be included if such times prevent the Developer or City from performing its obligations
under the Agreement.

24. Severability: If any part, term, or provision of this Agreement is held by a court or
courts of competent jurisdiction to be illegal or otherwise unenforceable, such illegality or
unenforceability will not affect the validity of any other part, term, or provision and the rights of the
parties will be construed as if the part, term, or provision was never part of the Agreement.

25. Benefits: The benefits of this Agreement to the Developer are personal and may not be
assigned without the express written approval of the City. Such approval may not be unreasonably
withheld, but any unapproved assignment is void. Notwithstanding the foregoing, the burdens of
this Agreement are personal obligations of the Developer and also will be binding on the heirs,
successors and assigns of the Developer and shall be a covenant(s) running with the Property.
@
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There is no prohibition on the right of the City to assign its rights under this Agreement. The City
will expressly release the original Developer's guarantee or obligations if it accepts new security
from any developer or lender who obtains the Property, however, no other act of the City will
constitute a release of the original Developer from his liability under this Agreement. When the
Improvements are completed and approved by the City, the City agrees to state same in writing,
with appropriate acknowledgments. The City will sign a release only after all warranty periods, as
extended by litigation, repair or alteration work, have expired.

26. Notice: Any notice required or permitted by this Agreement will be deemed effective
two calendar days after deposit with the Umted States Postal Service, first class, postage prepaid
- and addressed as follows:

If'to Developer: Bob Johnson, Ed Del Duca & Ann Barrett
c/o Bank of Grand Junction
2415 Patterson Road
Grand Junction, CO 81505

If to City: ~ City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, Colorado 81501

27. Recordation: Developer will pay for all costs to record this Agreément or a
Memorandum thereof in the Clerk and Recorder’s Office of Mesa County, Colorado.:

28. Immunity: Nothing contained in this Agreement constitutes a waiver of the City's
sovereign or other immunity under any applicable law.

't? ¥

<)
b

" 29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any action

commenced by either party to this Agreement whether arising out of or relating to the Agreement,
letter of credit, improvements disbursements agreement, or cash escrow agreement or any action to
collect security will be deemed to be proper only if such action is commenced in Mesa County,
Colorado. The Developer expressly waives his right to bring such action in or to remove such
action to any other court whether state or federal.

30. a. Conditions of Acceptance: The City shall have no responsibility or liability
with respect to any street, or other improvement(s), notwithstanding the use

of the same by the public, unless the street or other improvements shall have
been finally accepted by the City.

b. Phased Development: If the City allows a street to be constructed in stages, the

Developer of the first one-half street opened for traffic shall construct the adjacent

81398 o 6 - - ;
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curb, gutter and sidewalk in the standard location and shall construct the required
width of pavement from the edge of gutter on his side of the street to enable an
initial two-way traffic operation without on-street parking. That Developer is also
responsible for end-transitions, intersection paving, drainage facilities, and
adjustments to existing utilities necessary to open the street to traffic.

c. Prior to requesting final acceptance of any street, storm drainage facility, or other
required improvement(s), the Developer shall: (i) furnish to the City engineer as-
built drawings in reproducible form, blueline stamped and sealed by a professional
engineer and in computer disk form and copies of results of all construction control
tests required by City specification; (ii) provide written evidence to the City
Engineer under signature of a qualified expert that the earth, soils, lands and
surfaces upon, in and under which the improvements have been constructed, or
which are necessary for the improvements, are free from toxic, hazardous or other
regulated substances or materials: (iii) provide written evidence to the City
Attorney that the title to lands underlying the improvements are free and clear from
all liens and encumbrances, except those items and encumbrances which may be

approved in writing by the City Attorney.

City of Grand Junction
250 North Fifth Street
Grand J'umf@on C0O 81501

/%/é/ | <72/

Communny Develo ment ate
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EXHIBIT "A"

TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS

gl%CéESSARY USE SINGLE SPACING WITH A ONE (1) INCH MARGIN ON EACH

nnnnnnnnnnnnnnn
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DESCRIPTION OF MEADOWLARK GARDENS SUBDIVISION

A tract of land located in the SW % of the SE % of Section 7, and the NE Y4 of the NW Y% and the NW Y%
of the NE Y of Section 18, all of Township 1 South, Range 1 West of the Ute Meridian, Mesa County,
Colorado, more particularly described as follows:

Beginning at the northerly corner of Meadowlark Gardens Subdivision, whence the N Vs corner of the
Section 18, Township 1 South, Range 1 West of the Ute Meridian bears S 58° 26’ 18" W, 324.02 feet and
“considering the north line of the NW Y of the NE % of said Section 18 to bear N 89° 41° 00” E, with all -

other bearings contained herein relative thereto:

1. Thence southeasterly 153.48 feet along the arc of a non-tangent circular curve to the left, the radius
point of which bears N 43° 28° 15” E, 1512.50 feet, a delta of 05° 48’ 50” and a chord bearing S 49°
26’ 10" E, 153.41 feet; ‘

2. Thence southeasterly 118.95 feet along the arc of a non-tangent circular curve to the left, the radius
point of which bears N 36° 36” 53" E, 1512.50 feet, a delta of 04° 30° 22” and a chord bearing S 55°
38 187 E, 118.92 feet; '

3. Thence N 89°41° 00” E, 24.74 feet;

4. Thence S 54° 12’ 35" E, 94.94 feet;

5. Thence S 11°19° 17” W, 235.28 feet;

6. Thence N 82°56” 00” W, 87.39 feet;

7. Thence S 73°45° 007 W, 148.60 feet;

8. Thence S 52°18° 52" W, 130.41 feet;

9. Thence S 18°38” 00” W, 143.00 feet;

10. Thence S 65° 25’ 00” W, 181.03 feet;

11. Thence S 50° 24° 32” W, 166.85 feet;

12. Thence N 43°29° 20" W, 214.53 feet;

13. Thence N 39° 17° 027 E, 128.46 feet;

14. Thence N 58° 18” 59”'W, 29.91 feet;
15. Thence northeasterly 305.46 feet along the arc of a non-tangent circular curve to the left, the radius

point of which bears N 48° 24’ 48" W, 2050.00 feet, a deita of 08° 32’ 15” and a chord bearing N 37°
197 05” E, 305.18 feet;
16. Thence northeasterly 420.42 feet along the arc of a circular curve to the right, the radius of 1950 00

feet, a delta of 12°21° 10” and a chord bearing N 39° 13” 33” E, 419.60 feet;
17. Thence N 45° 24’ 08” E, 60.00 feet to the point of beginning. .

The Meadowlark Gardens Subdivision as described above contains 7.541 acres more or less. S



EXHIBIT "B"

IMPROVEMENTS LIST/DETAIL

(PAGE 1 OF 3)

DATE: 3/2/00
NAME OF DEVELOPMENT: Meadowlark Gardens, Phase One

LOCATION: State Hwy. 340 and Redlands Parkway

PRINTED NAME OF PERSON PREPARING: Brad Rickard
TOTAL
UNITS QTY.

SANITARY SEWER

1. Clearing and grubbing L.S.

2. Cut and remove Asphalt S.Y.

3. PVC sanitary sewer main (incl. L.F. 1005
trenching, bedding & backfill)

4, Sewer Services (incl. Trenching L.F. 415
bedding & backfill)

5. Sanitary sewer manhole(s) ea. 8

6. Connection to existing manhole(s) ea. 1

7. Aggregate Base Course SY.

8. Pavement replacement sSY.

9. Driveway restoration sSY.

10. Utility Adjustments ea.

DOMESTIC WATER

1. Clearing and grubbing L.S.

2. Cut and remove Asphalt S.F.

3. Water Main (incl. excavation, L.F. 365
bedding, backfill, valves and appurtenances

3a. Fire Hydrant ea. 2

4. Water services (incl. excavation, L.F. 240
bedding, backfill, valves and
appurtenances)

5. Connect to existing water line ea. 1

6. Aggregate Base Course SY.

7. Pavement replacement sSY.

8. Utility Adjustments ea. 2

STREETS

1. Clearing and grubbing L.S. 1

2. Earthwork, including excavation c.. 1210
and embankment construction

3. Ultility relocations ea.

4. Aggregate sub-base course SY.

(square yard)
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UNIT
PRICE

16.00
15.00

1,500.00
1,000.00

18.00

1,500.00
16.00

2,500.00

250.00

5,000.00
5.00

$
$
$
$

«
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TOTAL
AMOUNT

16,080.00

6,225.00
12,000.00
1,000.00

6,570.00
3,000.00
3,840.00

2,500.00

500.00

5,000.00
6,050.00



5. Aggregate base course

(square yard)
6. Sub-grade stabilization
7. Asphalt or concrete pavement

(square yard)
8. Curb, gutter & sidewalk

(linear feet)
9. Driveway sections

(square yard)
10. Crosspans & fillets
11. Retaining walls/ structures
12a. Storm drainage -core existing inlets
12b. Storm drainage -inlet structure
12c. Storm drainage -outlet structure
12d. Storm drainage -12" RCP incl.exc. ,bkfl
12e. Storm drainage -12" HDPE incl.exc. ,bkfl
12f. Storm drainage -15" RCP incl.exc. ,bkfl
12g. Storm drainage -15" CMP incl.exc. ,bkfl
13. Signs and other traffic control devices
13a. Striping and Pavement Marking
14. Construction staking
15. Dust Control
16. Street lights (each)

LANDSCAPING

1. Design/Architecture

2. Earthwork (incl. top soil,
fine grading, & berming)

. Hardscape features (includes
wall, fencing, and paving)

. Street trees and planting

. Irrigation system

. Other features (incl. statues,
water displays, park equipment,
and outdoor furniture)

7. Curbing

8. Retaining walls and structures

9. One year maintenance agreement

MISCELLANEQUS
Design/Engineering
Surveying

Developer's inspection costs
Quality control testing
Construction traffic control
Rights-of-way/Easements
City inspection fees

Permit fees

S w

o O,
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S.Y.

L.F.

S.Y.

SF.

L.F.
ea.
ea.
ea.
L.F.
L.F.
L.F.
L.F.
L.S.
L.S.
L.S.
L.S.
ea.

L.S.

cY.

L.F.
ea.

L.S.
L.S.

L.F.

S.Y.

L.S.

LS.
L.S.
L.s.
L.s.
L.s.
L.S.
L.S.
L.S.
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TOTAL

UNITS QUANTITY
SY.

1620

1620

640

105

[ S NP U G §

220

350

[ G e . Y
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UNIT

PRICE
5.00

10.00

6.50

250.00
1,500.00
1,500.00

25.00
35.00
30.00
2,500.00
3,500.00
3,000.00
1,000.00
1,500.00

10.00
16.00

250.00
5,000.00
6,000.00

2,500.00

2,000.00
1,500.00
1,500.00

500.00

1,600.00
500.00

TOTAL

AMOUNT
8,100.00

16,200.00

4,160.00
250.00
1,500.00
1,500.00
1,000.00
3,675.00
900.00
2,500.00
3,500.00
3,000.00
1,000.00
~1,500.00

2,200.00

5,600.00
2,250.00
5,000.00
6,000.00

2,500.00

2,000.00
1,500.00
1,500.00

500.00

1,600.00
500.00
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TOTAL UNIT TOTAL
UNITS QUANTITY PRICE AMOUNT

9. Recording costs L.S. 1 $ 1,50000 $ 1,500.00
10. Bonds L.S. 3 -
11. Newsletters L.S. 3 -
12. General Construction Supervision L.S. 1 $ 1,000.00 $ 1,000.00
13. Other L.S. 3 -
14. Other: As Built Drawings L.S. 1 $ 2,500.00 $ 2,500.00

TOTAL ESTIMATED COST OF IMPROVEMENTS: $ 147,700.00
SCHEDULE OF IMPROVEMENTS
SANITARY SEWER May 1, 2000
DOMESTIC WATER May 15, 2000
STREETS July 15, 2000
LANDSCAPING August 30, 2000
MISCELLANEOUS September 30, 2000

| have reviewed the estimated costs and time schedule shown above and based on the plans
and the current costs of construction agree to construct and install the Improvements as

required above .
3jwl< o Grond Juaction %j&&i@uéztwf ‘f/?é
by (2wy B. |leTen WP H2800 A (e Yot f

SIGNATURFE OF DEVELOPER DATE
(If corporation, to be signed by President and attested
to by Secretary together with corporate seals.)

5‘,/‘ Z OO0
C7Y ENGINEER SATE
Z/ / el
COMMUNITY DEVELOPMENT DATE
0(,005/9//7&,4/ Sg-/lcrj 5;/2/'(//:('&7"
11
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i PHASE 1
' Z PAGE DOCUMENT
January 27, 1997 !

DISBURSEMENT AGREEMENT .- .- 2> 7i3% Paese 1
(Improvements Guarantee)

1949867 GE/14/00 UL1GPN
DEVELCOPER:ED DEL DUCA AND ANN BARRETT Monies Toop CiwkéRes fesa County (o
‘ RecFee $20.04 -3 L {Mﬂ .

BANK: BANK OF JUNCTION L
‘ . P 2.4 2000
PROPERTY: MEADO GARDENS P D DEVELOPMENT-PHASE 1 )

.J "’JW:‘

kL . !’7
PART
DISBURSEMENT AMOUNT: For the construction of improvements to the Property in an amount not to exce%dg
$_73,850.00

ED DEL DUCA
This Agreement is entered into by and between AND ANN BARRETT ("Developer")BANK OF GRAND JCT (“Bank")

and the City of Grand Junction, Colarado ("City").

RECITALS
. MEADOWLARK GARDENS PLANNED

Developer has been required by the City to construct certain improvements to DEVELOPMENT-PHASE 1
("Improvements") in accordance with the Zoning and Development Code, Improvements Agreement and subdivision approval.

The Bank has agreed to loan funds to the Developer for construction of the Improvements.

The City Engineer has approved an estimate of the costs of the Improvements and that amount or an amount not to exceed
$ 73,850.00 , whichever is greater, shall be referred to as the "Funds.”

The parties desire to secure the full and complete performance of the Developer's obligations and to secure that the Funds are
disbursed only to pay for the Improvements.

NOW, THEREFORE, THE PARTIES AGREE:

1. BANK PROMISES. Bank shall dedicate or set aside the Funds on behalf of Developer and for the City's benefit
within twenty-four hours of execution of this Disbursement Agreement.

Bank warrants: that the Funds are to be held in trust solely to secure Developer's obligations under the Improvements '
Agreement; that the Bank shall act as agent of the City in holding the Funds; that the Funds will not be paid out or disbursed to,
or on behalf of, the Developer except as set forth in this document and/or as set forth in the Improvements Agreement; and that
the Bank may not modify or revoke its obligation to disburse funds to or on behalf of the Developer or the City. The Bank
warrants that the Funds are and will be available exclusively for payment of the costs of satisfactory completlon of the
Improvements.

2. DISBURSEMENT PROCEDURES. The Funds shall be advanced for payment of costs incurred for the construction
of Improvements on the Property in accordance with the Improvements List/Detail attached to the Improvements Agreement, the
terms of which are incorporated by this reference. All disbursements must comply with the following procedures:

(a) Request for Advance. Developer shall deliver to the Bank a written request for the disbursement of funds on
forms acceptable to the Bank. Such requests shall be signed by Developer, Developer's General Contractor, Project Engineer
and Architect, if applicable, and the City Engineer. By signing the request for disbursement the Developer is certifying: that all
costs for which the advance is being requested have been incurred in connection with the construction of the Improvements on
the Property; that all work performed and materials supplied are in accordance with the plans and specifications submitted to and
approved by the City; that the work has been performed in a workmanlike manner; that no funds are being requested for work
not completed, nor for material not installed; the Project Engineer has inspected the Improvements for which payment is
requested; and that such improvements have been completed in accordance with all terms, specifications and conditions of the
approved plans. Attached hereto is the list of those individuals, and their respective signatures, required to sign the above
described request(s) for disbursement of funds.
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(b) Documentation, Waivers and Checks. Each request for disbursement of funds shall be accompanied by: (i)

one original and one copy of each invoice to be paid; (if) checks drawn on Developer's construction loan account with the Bank,
made payable to the payee(s) and for the amount of each invoice presented for payment; (iii) lien waivers in a form approved by
the Bank prepared for signature by each payee; and (iv) postage paid envelopes addressed to each payee for the mailing of
checks presented to the

Bank.

The Bank shall verify its receipt of all lien waivers relating to any prior disbursements, which lien waivers shall be properly
executed and contain no alterations or modifications from those lien waivers that have been previously presented to the Bank.

Upon approval by Developer, the Project Engineer and the Bank of the invoices being presented to the Bank, the Bank shall
advance funds into the checking account designated for the payment of the invoices and mail the checks to the payee(s) in the
envelopes presented to the Bank, together with lien waivers and copies of supporting invoices.

Under no circumstances shall the Bank make a disbursement for the payment of an invoice if it in good faith believes that: (i)
the work has not been completed; (ii) the work has not been completed in a workmanlike manner; (iii) written approval has not
been received from the Project Engineer; or (#v) any lien waiver has been altered or modified or has not been returned to the

Bank.

(c) Default. Upon default of the Developer on any obligation to the Bank or under the Improvements Agreement,
the Bank shall disburse no funds to, or at the direction of, the Developer except to the City under the terms of the Improvements
Agreement. The Bank shall immediately notify the City, in writing, of any event of default or event of default as provided for in
the Improvements Agreement and/or as provided herein.

(d) Disbursement to City. In the event the Improvements are not satisfactorily and timely constructed, or upon any
default or event of default, the City Engineer shall notify the Bank to immediately cease disbursement of funds to the Developer
and disburse the full amount of the remaining undisbursed funds to the City. Upon such notice, the Bank shall promptly honor
the demand of the City Engineer to disburse the Funds to the City or a third party or parties designated in writing by the City.
Upon final completion and acceptance of the performance required under the Improvements Agreement, the City shall refund to
the Bank any funds disbursed, if any, which are not actually expended to pay all costs, expenses and liabilities, including

attorney fees, incurred in completing the Improvements. .
ED DEL DUCA R AND

3. DEVELOPER CONSENT: The Developer, by the signature of ANN BARRETT AB  (name & title),
consents to disbursements and other actions authorized and provided for by the terms of this Agreement and/or the
Improvements Agreement.

4. LIABILITY FOR LOSS: If the Bank fails to disburse funds in accordance with the procedures set forth, and the City
suffers loss or damage, the Bank shall be liable to the City for the City's direct and consequential damages and all fees, costs and
expenses, including attorneys fees.

S. BINDING EFFECT: This Agreement shall be binding on the heirs, successors, receivers and assigns of all parties and
shall terminate when the City has accepted the Improvements and has recorded a release of the Improvements Agreement.

6. IMMUNITY: Nothing contained in this Agreement constitutes a waiver of the City's sovereign immunity under
applicable state law.



January 27, 1997

- DISBURSEMENT AGREEMENT Boowm 2 70% Fase3

(page 3 of 4)

Dated this 28 day of APRIL , X¥%2000

(BANK)THE BANK OF GRAND JUNCTION

By: %5 /%/ Vice P/as;&gﬁ'(‘

Title

2415 F ROAD

GRAND JUNCTION, COLO. 81505
Address

(DEVELOPER)ED DEL DUCA AND ANN BARRETT

By: J &»—/@ = f, %g&do;a ﬁw

Title
641 16TH STREET

GRAND JUNCTION, COLO. 81501
Address

CITY OF GRAND JUNCTION

By: /5«/% /&/

Commumty Development
PC’/KA/ wrent S p1ces Ses U e
Pursuant to the terms of the foregoing Disbursement Agreement (Improvements Guarantee) by and between

ED_DEL D Developer, THE_BANK._OF GRAND JUNCTION _as Bank, and the City of Grand

Junction, the following are the individuals authorized to sign written requests for the disbursement of the Funds:

DEVELOPER:
g:: 7 P .
(name) ED DEL DUCA @/é 6&1/6 //z,e/z\
(signature)
(name) ANN BARRETT %»4//«,(/ ﬁﬁwf%
(sngnature)
(name)

(signature)
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DEVELOPER'S GENERAL CONTRACTOR:

(name) ‘ (signature)

DEVELOPER'S PROJECT ENGINEER:

(name) (signature)
DEVELOPER'S ARCHITECT:
(name) (signature)

CITY ‘
%@M Zé/é ;&/2;2/% G /-2 0o

name) (signature)

File Name: disbursk
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AP

2

¥

PROPERTY: MEADOWLARK GARDENS PLANNED DEVELOPMENT-PHASE 1

DISBURSEMENT AMOUNT: For the construction of improvements to the Property in an amount not to exceed
$ 73,850.00 :

This Agreement is entered into by and between THE_BANK OF GRAND JCT(Developer"{fHE BANK OF GRAND J&%;nyv)
and the City of Grand Junction, Colorado ("City").

RECITALS
MEADOWLARK GARDENS PLANNED

Developer has been required by the City to construct certain improvernents to DEVELOPMENT-PHASE 1
("Improvements”) in accordance with the Zoning and Development Code, Improvements Agreement and subdivision approval.

The Bank has agreed to loan funds to the Developer for construction of the Improvements.

The City Engineer has approved an estimate of the costs of the Improvements and that amount or an amount not to exceed
$.73,850.00 , whichever is greater, shall be referred to as the "Funds."

The parties desire to secure the full and complete performance of the Developer's obligations and to secure that the Funds are
disbursed only to pay for the Improvements.

NOW, THEREFORE, THE PARTIES AGREE:

1. BANK PROMISES. Bank shall dedicate or set aside the Funds on behalf of Developer and for the City's benefit
within twenty-four hours of execution of this Disbursement Agreement.

Bank warrants: that the Funds are to be held in trust solely to secure Developer's obligations under the Improvements ‘
Agreement; that the Bank shall act as agent of the City in holding the Funds; that the Funds will not be paid out or disbursed to,
or on behalf of, the Developer except as set forth in this document and/or as set forth in the Improvements Agreement; and that
the Bank may not modify or revoke its obligation to disburse funds to or on behalf of the Developer or the City. The Bank
warrants that the Funds are and will be available exclusively for payment of the costs of satisfactory completion of the
Improvements. )

2. DISBURSEMENT PROCEDURES. The Funds shall be advanced for payment of costs incurred for the construction
of Improvements on the Property in accordance with the Improvements List/Detail attached to the Improvements Agreement, the
terms of which are incorporated by this reference. All disbursements must comply with the following procedures:

(@) Request for Advance. Developer shall deliver to the Bank a written request for the disbursement of funds on
forms acceptable to the Bank. Such requests shall be signed by Developer, Developer's General Contractor, Project Engineer
and Architect, if applicable, and the City Engineer. By signing the request for disbursement the Developer is certifying: that all
costs for which the advance is being requested have been incurred in connection with the construction of the Improvements on
the Property; that all work performed and materials supplied are in accordance with the plans and specifications submitted to and
approved by the City; that the work has been performed. in a workmanlike manner; that no funds are being requested for work
not completed, nor for material not installed; the Project Engineer has inspected the Improvements for which payment is
requested; and that such improvements have been completed in accordance with all terms, specifications and conditions of the
approved plans. Attached hereto is the list of those individuals, and their respective signatures, required to sign the above
described request(s) for disbursement of funds. -
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(b) Documentation, Waivers and Checks. Each request for disbursement of funds shall be accompanied by: (i)

one original and one copy of each invoice to be paid; (if) checks drawn on Developer's construction loan account with the Bank,
made payable to the payee(s) and for the amount of each invoice presented for payment; (iii) lien waivers in a form approved by
the Bank prepared for signature by each payee; and (iv) postage paid envelopes addressed to each payee for the mailing of
checks presented to the

Bank.

The Bank shall verify its receipt of all lien waivers relating to any prior disbursements, which lien waivers shall be properly
executed and contain no alterations or modifications from those lien waivers that have been previously presented to the Bank.

Upon approval by Developer, the Project Engineer and the Bank of the invoices being presented to the Bank, the Bank shall
advance funds into the checking account designated for the payment of the invoices and mail the checks to the payee(s) in the
envelopes presented to the Bank, together with lien waivers and copies of supporting invoices.

Under no circumstances shall the Bank make a disbursement for the payment of an invoice if it in good faith believes that: (i)
the work has not been completed; (ii) the work has not been completed in a workmanlike manner; (iif) written approval has not
been received from the Project Engineer; or (iv) any lien waiver has been altered or modified or has not been returned to the
Bank.

(c) Default. Upon default of the Developer on any obligation to the Bank or under the Improvements Agreement,
the Bank shall disburse no funds to, or at the direction of, the Developer except to the City under the terms of the Improvements
Agreement. The Bank shall immediately notify the City, in writing, of any event of default or event of default as provided for in
the Improvements Agreement and/or as provided herein.

_ (d) Disbursement to City. In the event the Improvements are not satisfactorily and timely constructed, or upon any
default or event of default, the City Engineer shall notify the Bank to immediately cease disbursement of funds to the Developer
and disburse the full amount of the remaining undisbursed funds to the City. Upon such notice, the Bank shall promptty honor
the demand of the City Engineer to disburse the Funds to the City or a third party or parties designated in writing by the City.
Upon final completion and acceptance of the performance required under the Improvements Agreement, the City shall refund to
the Bank any funds disbursed, if any, which are not actually expended to pay all costs, expenses and liabilities, including
attorney fees, incurred in completing the Improvements.

3. DEVELOPER CONSENT: The Developer, by the signature ofCAREY B.HORTON,VICE PRES. (pame & title),
consents to disbursements and other actions authorized and provided for by the terms of this Agreement and/or the '
Improvements Agreement.

4. LIABILITY FOR LOSS: If the Bank fails to disburse funds in accordance with the procedures set forth, and the City
suffers loss or damage, the Bank shall be liable to the City for the City's direct and consequential damages and all fees, costs and
expenses, including attorneys fees.

5. BINDING EFFECT: This Agreement shall be binding on the heirs, successors, receivers and assigns of all parties and
shall terminate when the City has accepted the Improvements and has recorded a release of the Improvements Agreement.

6. IMMUNITY: Nothing contained in this Agreement constitutes a waiver of the City's sovereign immunity under
applicable state law.
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Dated this _28 day of APRIL,2000 X% _

(BANK) THE BANK OF GRAND JUNCTION

By: /j/fé{%w 7, %aa& V. F.

Title

2415 F ROAD

GRAND JUNCTION, COLO. 81505
Address

(DEVELOPER) THE BANK OF GRAND JUNCTION

e ,
By: (/éf—f;7 é /‘Mm ; Vice f{"eSm(on‘(’

Title
2415 F ROAD

GRAND J TT 1
Address

CITY OF GRAND JUNCTION

By: /,MZ @/

Commumty evelopment
Dleyesfe o,a,qa.fe Se&cesr S /q,/".ra/

Pursuant to the terms of the foregoing Disbursement Agreement (Improvements Guarantee) by and between
] Developer, as Bank, and the City of Grand
Junction, the following are the individuals authorized to sign written requests for the disbursement of the Funds:

DEVELOPER:
(name) CAREY B. HORTON ém g /m l/,o
turc)
' (SIgnature)
(name) ﬁARLEm-: M. HAASE ' 7). St aare vy

(signature)
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DEVELOPER'S GENERAL CONTRACTOR:

(name) (signature)
DEVELOPER'S PROJECT ENGINEER:

(name) (signature)
DEVELOPER'S ARCHITECT:

(name) (signature)

CITY ENGINEER:

e Trrrie=

(name)

File Name: disbursk

(signature) -

Boome 2709
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RELEASE OF IMPROVEMENTS AGREEMENT & GUARANTEE
Grand Junction Communlty Development Department

FILE # ¥VP- A0C-C
This memorandum relates to a certain recorded Improveftents Agreement and Gugranteg{ dated
ARl Ab , AOCC  (year) and recorded at Book *35%q , Page

of the land regords of Mesa County, Colorado, by and between Eq (el Duc'a ﬁm
iR Oorredr (Developer) and the City of Grand Junction (City) pertaining to
SWendEnt ik, Gavtiens  wh. L (Project).

Legal Description:

See vecsoded DA, Exhibif A. |, 2089576 11/05/02  0331PH

Honika Toop CoxkdRec Mesa County Co
RecFee $3.00 SurCHe $1.00

Whereas, Developer has installed and constructed certain public and private improvements at and for
the Project, which completion was guaranteed by the execution of an Improvements Agreement and
Guarantee, and

Whereas, the City of Grand Junction and all other agencies possessing regulatory authority over the
Project and/or the improvements have inspected the improvements and have accepted the same,

NOW THEREFORE, officials of the City of Grand Junction and other officials duly representing their
agencies, possessing and representing by their signatures, affixed thereto, that they possess
sufficient authority to accept improvements and release the portion of the guarantee pertaining to the
improvements under their jurisdiction, do accept, sign and release said improvements agreement and
guarantee.

CITY OF GRAND JUNCTION:

By: City Engineer ’// " / ~ i\ | Date // /;w;
City Utilities Manager N A Date
Fire Marshall N/ A .  Date

UTE WATER:

By: T\\// A | Date

GRAND JUNCTION DRAINAGE:

By: ,'\\7/',"4'\ Date
UTHER:
By: N/ A Date

In accordance with the above signatures, | hereby certify that the Improven;ents Agreement &
Guarantee and the recording evidencing the agreement and guarantee, at Book / 2709
Page Q%73-469 / /-%X of the Mesa County land records, have been completed and accepted
and in accordance with the provisions of the Grand Junction Zoning and Development Code are
hereby released, subject to the required warranty period

Community Development /-/ S Z ,,/ St Date //- & - ¢ )
M /7 “ (4 b
f.xw ity llanagey

2
- The foregoing instrument was executed before me this ) day of z:’éﬁégz mé 1 00 (year)

by /4/5[/7////1,@ /77 pc’/’)zﬁj/L , Direster of Communlt?/ Development for
the City of Grand Junction; Colorado. : Pl a/’(ﬂlt«g émﬂ.j.a/\,

Witness my hand & oft" cial seal

Notary PubI|C\ oéf‘ 77 J %{/7{/{%7 ]

My commission expires *f/,#g//zég{ ﬁé’/} 075




DEVELOPMENT IMPROVEMENTS AGREEMENT

1. Parties: The parties to this Development Improvements Agreement ("the Agreement”
or “Agreement”) are %2 Bant. of Grasd Junchon ¢ FR PelPucq ¢ /%h;ge’/:he Aiveelt
("the Developer") and THE CITY OF GRAND JUNCTION, Colorado ("the City" or “City™).

FOR valuable consideration, the receipt and adequacy of which is acknowledged, the
Parties agree as follows:

2. Effective Date: The Effective Date of the Agreement will be the date that this
agreement is signed which shall be no sooner than recordation of the final plat or final plan
approval whichever first occurs.

RECITALS

The Developer seeks permission to develop property within the City to be known as
__eadpuleck Ghavaens  F , f — Phnse L >
which property is more particularly described on Exhibit A attached and incorporated by this
reference (“the Property” or “Property™). The City seeks to protect the health, safety and general
welfare of the community by requiring the completion of various improvements in the Property and
limiting the harmful effects of substandard developments. The purpose of this Agreement is to
protect the City from the cost of completing necessary improvements itself and is not executed for
the benefit of materialmen, laborers, or others providing work, services or material to the Developer
and/or the Property or for the benefit of the owners, purchasers or users of the Property. The
mutual promises, covenants, and obligations contained in this Agreement are authorized by state
law, the Colorado Constitution and the City's land development ordinances.

DEVELOPER'S OBLIGATION

3. Improvements: The Developer will design, construct and install, at its own expense,
those on-site and off-site improvements listed on Exhibit B attached and incorporated by this
reference (“the Improvements” or “Improvements™). The Developer agrees to pay the City for
inspection services performed by the City, in addition to amounts shown on Exhibit B. The hourly
rate of “in-house” City inspection services is $45.00 per hour. The scope of this project is such that
the City may have to engage independent consultant(s) to adequately provide inspection services;
Developer agrees to pay such costs, in addition to all others for‘ which Developer is responsible
hereunder. The Developer's obligation to complete the improvements is and will be independent of

any obligations of the City contained herein.

4. Security: To secure the performance of its obligations under this f\gre;m::tytl;ef
Develdpe.:r shall supply a guarantee in a formi and with terms acceptable to the City. p

which or a memorandum thereof is attached as Exhibit C.

ing 1 e
5. Stondards:  The Developt hall construct the Tmprovements according 10 We

i i by the City.
standards and specifications required by the City Engineer or as adopted by

03/06/00



6. Warranty: The Developer warrants that the Improvements, each and every one of
them, will be free from defects for a period of twelve (12) months from the date that the City
Engineer accepts or approves the last Improvement completed by the Developer.

7. Commencement, Completion and Abandonment Periods: The Developer will
commence work on the Improvements within 14 days from the Effective Date of this Agreement
4 / 8yl (set date) (“the Commencement Period”) and the Improvements, each and every one of them,
shall be completed by the end of the _LZ_M month from the Effective Date of this Agreement <4/2% (o1
(set date) (the "Completion Period"). The Developer shall not cease construction activities for any
period of more than 60 consecutive days (“the Abandonment Period”).

8. Compliance with Law: The Developer shall comply with all applicable federal, state
and local laws, ordinances and regulations in effect at the time-of final approval when fulfilling its
obligations under this Agreement. When necessary to protect the public health, safety or welfare,
the Developer shall be subject to laws, ordinances and regulations that become effective after final
development approval.

9. Notice of Defect: The Developer's Engineer shall provide timely notice to the
Developer, contractor, issuer of security and the City Engineer whenever inspection reveals, or the
Developer's Engineer otherwise has knowledge, that an improvement does not conform to City
standards and any specifications approved in the development application or is otherwise defective.
The Developer will have thirty (30) days from the issuance of such notice to correct the defect.
The City may grant reasonable extensions.

10. Acceptance of Improvements: The City's final acceptance and/or approval of
Improvements will not be given or obtained until the Developer presents a document or documents,
. for the benefit of the City, showing that the Developer owns the Improvements in fee simple or as
accepted by the City Attorney and that there are no liens, encumbrances or other restrictions other
than those that have been accepted by the City Attorney on the Improvements. Approval and/or
acceptance of any Improvements does not constitute a waiver by the City of any rights it may have
on account of any defect in or failure of the Improvement that is detected or which occurs after
approval and/or acceptance.

11. Reduction of Security: After the acceptance of any Improvement, the amount which
the City is entitled to draw on the guarantee will be reduced by an amount equal to 90 percent of the
estimated cost of such Improvement as shown in Exhibit B. At the written request of the
Developer, the City will execute a certificate verifying the acceptance of the Improvement and
waiving its right to draw on the guarantee to the extent of such amount. A Developer in default
under this Agreement will have no right to such certification. Upon the acceptance of all of the
Improvements the remaining balance that may be drawn. under the guarantee shall be available to
the City for 90 days after the expiration of the warranty period.

03/06/00 2



12. Use of Proceeds: The City will use funds deposited with it, drawn or guaranteed
pursuant to any written agreement entered into between the parties only for the purpose of
completing the Improvements or correcting defects in or failure of the Improvements.

13. Events of Default: The following conditions, occurrences or actions will constitute a
default by the Developer during the Completion Period:

a. Developer’s failure to complete each portion of the Improvements in conformance
with the time schedule provided in paragraph number seven (7.), above;

b. Developer's failure to demonstrate reasonable intent to correct defective
construction of any Improvement within the applicable correction period;

c. Developer's insolvency, the appointment of a receiver for the Developer or the

filing of a voluntary or involuntary petition in bankruptcy respecting the

Developer; in such event the City may immediately declare a default without prior
notification to the Developer;

d. Notification to the City, by any lender with a lien on the property, of a default on
an obligation; the City may immediately declare a default without prior notification
to the Developer;

e. Initiation of any foreclosure action of any lien or initiation of mechanics lien(s)
procedure(s) against the Property or a portion of the Property or assignment or
conveyance of the Property in lieu of foreclosure; the City may immediately
declare a default without prior notification to the Developer.

Unless specifically provided herein the City may not declare a default until written notice has been
sent to the Developer at the address on file with the development application. Notice is and shall be
deemed effective two calendar days after mailing thereof by first class United States mail, postage
prepaid.

14. Measure of Damages: The measure of damages for breach of this Agreement by the
Developer will be the reasonable cost of satisfactorily completing the Improvements plus
reasonable City administrative expenses. Administrative expenses may include but are not limited
to contracting costs, collection costs and the value of planning, engineering, legal and
administrative staff time devoted to the collection/completion of the Improvements. For
Improvements upon which construction has not begun, the estimated costs of the Improvements as
shown on Exhibit B will be prima facie evidence of the minimum cost of completion, however,
neither that amount or the amount of a letter of credit, the subdivision improvements disbursement

agreement or cash escrow or other guarantee establish the maximum amount of the Developer's
liability.

03/06/00 3



15. City's Rights Upon Default: When any event of default occurs, the City may draw on
the letter of credit, escrowed collateral, or proceed to collect any other security to the extent of the
face amount of the credit or full amount of escrowed collateral, cash, or security less ninety percent
(90%) of the estimated cost (as shown on Exhibit B) of all Improvements previously accepted by
the City or may exercise its rights to disbursement of loan proceeds or other funds under the
improvements disbursement agreement. The City will have the right to complete Improvements it-
self or it may contract with a third party for completion, and the Developer grants to the City, its
successors, assigns, agents, contractors, and employees, a nonexclusive right and easement to enter
the Property for the purposes of constructing, reconstructing, maintaining and repairing such
Improvements. Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds or assets to a
subsequent developer (or lender) who has acquired the Property by purchase, foreclosure or
otherwise who will then have the same rights of completion as the City if and only if the
subsequent developer (or lender) agrees in writing to complete the unfinished Improvements and
provides-to the City reasonable security for the obligation. In addition, the City may also enjoin the
sale, transfer, or conveyance of lots within the development, until the Improvements are completed
or accepted. These remedies are cumulative in nature and are in addition to any other remedies the
City has at law or in equity.

16. Indemnification: The Developer expressly agrees to indemnify and hold the City, its
officers, employees, agents and assigns harmless from and against all claims, costs and liabilities of
every kind and nature, for injury or damage received or sustained by any person or entity in
connection with, or on account of the performance or non-performance of work at the Property or
the Property being developed pursuant to this Agreement. The Developer further agrees to aid and
defend the City in the event that the City is named as a defendant in an action concerning the
performance or non-performance of work pursuant to this Agreement. The Developer further
agrees to aid and defend the City in the event that the City is named as a defendant in an action
concerning the performance of work pursuant to this Agreement except where such suit is brought
by the Developer against the City. The Developer is not an agent or employee of the City.

17. No Waiver: No waiver of any provision of this Agreement by the City will be deemed
or constitute a waiver of any other provision, nor will it be deemed or constitute a continuing
waiver unless expressly provided for by a written amendment to this Agreement signed by both the
City and the Developer; nor will the waiver of any default under this Agreement be deemed a
waiver of any subsequent default or defaults of the same type. The City's failure to exercise any
right under this Agreement will not constitute the approval of any wrongful act by the Developer or
the acceptance of any Improvement.

18. Amendment or Modification: The parties to this Agreement may amend or modify
the Agreement only by written instrument executed on behalf of the City by the City Manager or
his designee and by the Developer or his authorized officer. Such amendment or modification shall
be properly notarized before it may be deemed effective.

03/06/00 4



19. Attorney's Fees: Should either party be required to resort to litigation to enforce the
terms of this Agreement, the prevailing party, plaintiff or defendant, will be entitled to costs,
including reasonable attorney's fees and expert witness fees, from the opposing party. If relief is
awarded to both parties, the attorney's fees may be equitably divided between the parties by the
decision maker.

20. Vested Rights: The City does not warrant by this Agreement that the Developer is
entitled to any other approval(s) required by the City, if any, before the Developer is entitled to
commence development or to transfer ownership of the Property being developed.

21. Integration: This Agreement, together with the exhibits and attachments thereto
constitutes the entire agreement between the parties and no statement(s), promise(s) or
inducement(s) that is/are not contained in this Agreement will be binding on the parties.

22. Third Party Rights: No person or entity who or which is not a party to this
Agreement will have any right of action under this Agreement.

23. Time: For the purpose of computing the Abandonment and Completion Periods, and
time periods for City action, such times in which war, civil disasters, or acts of God occur or exist
will not be included if such times prevent the Developer or City from performing its obligations
under the Agreement.

24. Severability: If any part, term, or provision of this Agreement is held by a court or
courts of competent jurisdiction to be illegal or otherwise unenforceable, such illegality or
unenforceability will not affect the validity of any other part, term, or provision and the rights of the
parties will be construed as if the part, term, or provision was never part of the Agreement.

25. Benefits: The benefits of this Agreement to the Developer are personal and may not be
assigned without the express written approval of the City. Such approval may not be unreasonably
withheld, but any unapproved assignment is void. Notwithstanding the foregoing, the burdens of
this Agreement are personal obligations of the Developer and also will be binding on the heirs,
successors and assigns of the Developer and shall be a covenant(s) running with the Property.
There is no prohibition on the right of the City to assign its rights under this Agreement. The City
will expressly release the original Developer's guarantee or obligations if it accepts new security
from any developer or lender who obtains the Property, however, no other act of the City will
constitute a release of the original Developer from his liability under this Agreement. When the
Improvements are completed and approved by the City, the City agrees to state same in writing,
with appropriate acknowledgments. The City will sign a release only after all warranty periods, as
extended by litigation, repair or alteration work, have expired.

26. Notice: Any notice required or permitted by this Agreement will be deemed effective

two calendar days after deposit with the United States Postal Service, first class, postage prepaid
and addressed as follows:

03/06/00 5



Bob Jonsen, EA Del Duca % Ann BarreH
If to Developer: ¢/, Bank of Grand Tuncton

7415 Pedfersen Aosa

Grand Junckon, CO 15605

If to City: City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, Colorado 81501

27. Recordation: Developer will pay for all costs to record this Agreement or a
Memorandum thereof in the Clerk and Recorder's Office of Mesa County, Colorado.

28. Immunity: Nothing contained in this Agreement constitutes a waiver of the City's
sovereign or other immunity under any applicable law.

29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any action
commenced by either party to this Agreement whether arising out of or relating to the Agreement,
letter of credit, improvements disbursements agreement, or cash escrow agreement or any action to
collect security will be deemed to be proper only if such action is commenced in Mesa County,
Colorado. The Developer expressly waives his right to bring such action in or to remove such
action to any other court whether state or federal.

30. a. Conditions of Acceptance: The City shall have no responsibility or liability
with respect to any street, or other improvement(s), notwithstanding the use
of the same by the public, unless the street or other improvements shall have
been finally accepted by the City.

b. Phased Development: If the City allows a street to be constructed in stages, the
Developer of the first one-half street opened for traffic shall construct the adjacent
curb, gutter and sidewalk in the standard location and shall construct the required
width of pavement from the edge of gutter on his side of the street to enable an
initial two-way traffic operation without on-street parking. That Developer is also
responsible for end-transitions, intersection paving, drainage facilities, and
adjustments to existing utilities necessary to open the street to traffic.

. Pror to requesting final acceptance of any street, storm drainage facility, or other
required improvement(s), the Developer shall: (i) furnish to the City engineer as-
built drawings in reproducible form, blueline stamped and sealed by a professional
engineer and in computer disk form and copies of results of all construction control
tests required by City specification; (ii) provide written evidence to the City
Engineer under signature of a qualified expert that the earth, soils, lands and
surfaces upon, in and under which the improvements have been constructed, or

, which are necessary for the improvements, are free from toxic, hazardous or other
03/06/00 6



regulated substances or materials: (ifi) provide .written cvidence to the City
Attorney that the title to lands underlying the improvements are free and clear from
all liens and encumbrances, except those items and encumbrames which may be-

approved in writing by the City Attomney.
| City of Grand Junction
250 North Fifth Street
Grand Junction CO 81501 - -
& %4/
airectumfmmmﬁ{i{y Development » / date’
Attest:
éityCle:k date
Cocy 4 /Jmm VA |
Bl ke o Cramd Qerian 240l
el fewlt Aol
By; éé/ @/'Oé&ca ‘:"f/,? 3/01
. Developer . date

Name(pmted) The Bank of & M Mx,m Er De/ focy ¢ hj»f/ﬂe forrve -

Its (position): _ O W 1%

Attest:

08/28/00 | ’ 7
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EXHIBIT "A"

TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS

g'%%ESSARY USE SINGLE SPACING WITH A ONE (1) INCH MARGIN ON EACH

DESCRIPTION OF MEADOWLARK GARDENS SUBDIVISION

A tract of land located in the SW % of the SE % of Section 7, and the NE % of the NW % and the NW Y
of the NE Y% of Section 18, all of Township 1 South, Range 1 West of the Ute Meridian, Mesa County,
Colorado, more particularly described as follows:

Beginning at the northerly comer of Meadowlark Gardens Subdivision, whence the N % cormner of the
Section 18, Township 1 South, Range 1 West of the Ute Meridian bears S 58° 26 18” W, 324.02 feet and
"considering the north line of the NW % of the NE Y% of said Section 18 to bear N 89° 41” 00” E, with all

other bearings contained herein relative thereto:

1. Thence southeasterly 153.48 feet along the arc of a non-tangent circular curve to the left, the radius
point of which bears N 43° 28’ 15” E, 1512.50 feet, a delta of 05° 48’ 50” and a chord bearing S 49°
26” 10" E, 153.41 feet; :

2. Thence southeasterly 118.95 feet along the arc of a non-tangent circular curve to the left, the radius
point of which bears N 36° 36’ 53” E, 1512.50 feet, a delta of 04° 30° 22” and a chord bearing S 55°
38’ 18" E, 118.92 feet;

3. Thence N 89° 41’ 00™ E, 24.74 feet;

4. Thence S 54° 12’ 35” E, 94.94 feet;

5. Thence S 11° 19’ 177 W, 235.28 feet;

6. Thence N 82°56° 00 W, 87.39 feet;

7. Thence S 73° 45’ 00” W, 148.60 feet;

8. Thence S 52° 18’ 52” W, 130.41 feet;

9. Thence S 18° 387 00” W, 143.00 feet;

10. Thence S 65° 25” 00” W, 181.03 feet;

11. Thence S 50° 24’ 32 W, 166.85 feet;

12. Thence N 43° 29’ 20” W, 214.53 feet;

13. Thence N 39° 17° 02” E, 128.46 feet;

14. Thence N 58° 18’ 59" W, 29.91 feet; .

15. Thence northeasterly 305.46 feet along the arc of a non-tangent circular curve to the left, the radius
point of which bears N 48° 24’ 48” W, 2050.00 feet, a delta of 08° 32° 15” and a chord beanng N 37°
19? 05 E, 305.18 feet; '

16. Thence northeasterly 420.42 feet along the arc of a circular curve to the right, the radius of 1950 00 -
feet, a delta of 12° 217 10” and a chord bearing N 39° 13’ 33™ E, 419.60 feet; '

17. Thence N 45° 24° 087 E, 60.00 feet to the pomt of begmmng

The Meadowlark Ga.rdens Subdmsxon as descnbed above contams 7 541 acres more or Iess




EXHIBIT "B"

IMPROVEMENTS LIST/DETAIL

(PAGE 1 OF 3)

DATE: 3/2/00
NAME OF DEVELOPMENT: Meadowlark Gardens, Phase One

LOCATION: State Hwy. 340 and Redlands Parkway
PRINTED NAME OF PERSON PREPARING: Brad Rickard

TOTAL
UNITS QTy.

SANITARY SEWER

1. Clearing and grubbing L.S.

2. Cut and remove Asphalt S.Y.

3. PVC sanitary sewer main (incl. L.F. 1005
trenching, bedding & backfill)

4. Sewer Services (incl. Trenching L.F. 415
bedding & backfill)

5. Sanitary sewer manhole(s) ea. 8

6. Connection to existing manhole(s) ea." 1

7. Aggregate Base Course sS.Y.

8. Pavement replacement SY.

9. Driveway restoration S.Y.

10. Utility Adjustments ea.

DOMESTIC WATER

1. Clearing and grubbing L.S.

2. Cut and remove Asphalt S.F.

3. Water Main (incl. excavation, L.F. 365
bedding, backfill, vaives and appurtenances

3a. Fire Hydrant ea. 2

4. Water services (incl. excavation, L.F. 240
bedding, backfill, valves and
appurtenances)

5. Connect to existing water line ea. 1

6. Aggregate Base Course S.Y.

7. Pavement replacement sY.

8. Utility Adjustments ‘ ea. 2

STREETS '

1. Clearing and grubbing L.S. 1

2. Earthwork, including excavation cy. 1210
and embankment construction

3. Utility relocations ea.

4. Aggregate sub-base course SY.

(square yard)

8/13/98

BoowIZ27i08 FaceEYa5S

$
$
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UNIT
PRICE

16.00
15.00

1,500.00
1,000.00

18.00 -

1,500.00
16.00

2,500.00

250.00

5,000.00
5.00

DO ALALODD PP GO LOPODLD G P DO D € NN PPN N PL

TOTAL
AMOUNT

16,080.00

6,225.00
12,000.00
1,000.00

6,570.00
3,000.00
3,840.00

2,500.00

500.00

5,000.00
6,050.00
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5. Aggregate base course

(square yard)
6. Sub-grade stabilization
7. Asphalt or concrete pavement

(square yard)
8. Curb, gutter & sidewalk

(linear feet)
9. Driveway sections

(square yard)
10. Crosspans & fillets
11. Retaining walls/ structures
12a. Storm drainage -core existing inlets
12b. Storm drainage -inlet structure -
12¢. Storm drainage -outlet structure
12d. Storm drainage -12" RCP incl.exc. ,bkfl
12e. Storm drainage -12" HDPE incl.exc. ,bkfl
12f. Storm drainage -15" RCP incl.exc. ,bkfl
12g. Storm drainage -15" CMP incl.exc. ,bkfl
13. Signs and other traffic control devices
13a. Striping and Pavement Marking
14. Construction staking
15. Dust Control
16. Street lights (each)

LANDSCAPING

1. Design/Architecture

2. Earthwork (incl. top sail,
fine grading, & berming)

3. Hardscape features (includes
wall, fencing, and paving)

4. Street trees and planting

5. lrrigation system

6. Other features (incl. statues,
water displays, park equipment,
and outdoor furniture)

7. Curbing

8. Retaining walls and structures

9. One year maintenance agreement

MISCELLANEOUS

. Design/Engineering
Surveying

Developer's inspection costs
Quality cantrol testing
Construction traffic control
Rights-of-way/Easements
City inspection fees

Permit fees

8/13/98

8. Recording costs

10. Bonds

11. Newsletters

12. General Construction Supervision
13. Cther

14. Other: As Built Drawings

Ton

S.Y.

L.F.

S.Y.

S.F.

L.F.
ea.
ea.
ea.
L.F.
L.F.
L.F.
L.F.
L.S.

L.S.

L.S.

L.S.

ea.

L.S.
c.Y.

L.F.

ea.

L.8.
L.S.

L.F.

S.Y.
L.S.

L.S.
L.S.
L.S.
L.S.
L.S.
L.S.
L.S.
L.S.

10
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TOTAL

Wit I

L.S.
L.s.
L.S.
L.s.
L.S.
L.S.

TOTAL ESTIMATED COST OF IMPROVEMENTS:

SCHEDULE OF IMPROVEMENTS

I SANITARY SEWER
it  DOMESTIC WATER

May 1, 2000

Mav 158 200N

UNITS QUANTITY
sY.

UNIT TOTAL

PRICE AMOUNT

1620 $ 500 $§ 8,100.00
$ -
$ -
1620 § 10.00 $ 16,200.00
$ -
$ -
$ -
$ -
$ -
640 $ 6.50 $ 4,160.00
$ .
1 $ 250.00 $ 250.00
1 $ 1,500.00 $ 1,500.00
1 $ 1,500.00 $ 1,500.00
$ -
40 $ 25.00 $ 1,000.00
105 $ 35.00 $§ 3,675.00
30 $ 30.00 $ 900.00
1 $ 2,500.00 $ 2,500.00
1 $ 3,500.00 $ 3,500.00
1 $ 3,000.00 $ 3,000.00
1 $ 1,000.00 $ 1,000.00
1 $ 1,500.00 $ -1,500.00
$ -
$ -
220 $ 10.00 $ 2,200.00
$ -
350 $ 16.00 $ 5,600.00
$ -
9  $ 25000 $ 2,250.00
1 $ 5,000.00 $ 5,000.00
1 $ 6,000.00 $ 6,000.00
$ -
$ -
$ -
$ -
1 $ 2,500.00 $ 2,500.00
$ -
$ -
1 $ 2,000.00 $ 2,000.00
1 $ 1,500.00 $ 1,500.00
1 $ 1,500.00 $ 1,500.00
1 $ 500.00 $ 500.00
$ -
1 $ 1,600.00 $ 1,600.00
1 $ 50000 $ 500.00
WAL T rive ANIOUN
1 $ 1,500.00 $ 1,500.00
$ -
$ -
1 $ 1,000.00 $ 1,000.00
$ -
1 $ 2,500.00 $ 2,500.00
$ 147,700.00



13. Other
14. Other

TOTAL ESTIMATED COST OF IMPROVEMENTS: $ 147,700, 00

SCHEDULE OF IMPROVEMENTS:

I. SANITARY SEWER Compleled
II. DOMESTIC WATER Co oteted
1IL. STREETS Comrrte fe S
IV. LANDSCAPING Eryry
V. MISCELLANEOUS WA

I have reviewed the estimated costs and time schedule shown above and based on the plans and the
current costs of construction agree to construct and install the Improvements as requlred above Z /
/¢

5 /‘lmZ;\ Vf gﬂl\/LQ'pé‘/‘am{ de’a,v / 5 S ’(5/@//04%{~ < //22/0/
SIGIGATURE OF DEVELOPER date

(If corporation, to be signed by president and attested
to by secretary together with the corporate seals.)
Reviewed and appr’

/k é/m 7-26-c/

CITY ENGINEER date

%‘/ S oi/of
COMMURNITY DEVELOPMENT / [ date

03/06/00 11



DEVELOPMENT IMPROVEMENTS AGREEMENT

1. Parties: The parties to this Development Improvements Agreement ("the Agreement"
r “Agreement”) are Lhwmer Def Oexa oncl A orfone LannedT
("the Developer") and THE CITY OF GRAND JUN CTION, Colorado ("the City" or “City”).

FOR valuable consideration, the recelpt and adequacy of which is acknowledged the
Parties agree as follows:

2. Effective Date: The Effective Date of the Agreement will be the date that this
agreement is signed which shall be no sooner than recordation of the final plat or final plan
approval whichever first occurs.

RECITALS

The Developer seeks perrmss1on to develop property within the City to be known as
Snnic £ M%MV/MA Canfon [ oé.om&-//" _
which property is more partlcularly described on Exhibit A attached and incorporated by this
reference (“the Property" or “Property™). The City seeks to protect the health, safety and general
welfare of the community by requiring the completion of various improvements in the Property and
limiting the harmful effects of substandard developments. The purpose of this Agreement is to
protect the City from the cost of completing necessary improvements itself and is not executed for
the benefit of materialmen, laborers, or others providing work, services or material to the Developer
and/or the Property or for the benefit of the owners, purchasers or users of the Property. The mutual
promises, covenants, and obligations contained in this Agreement are authorized by state law, the

Colorado Constitution and the City's land development ordinances.

DEVELOPER'S OBLIGATION

3. Improvements: The Developer will design, construct and install, at its own expense, -
those on-site and off-site improvements listed on Exhibit B attached and incorporated by this
reference (“the Improvements” or “Improvements™). The Developer agrees to pay the City for
inspection services performed by the City, in addition to amounts shown on Exhibit B. The hourly
rate of “in-house” City inspection services is $45.00 per hour. The scope of this project is such that
the City may have to engage independent consultant(s) to adequately provide inspection services;
Developer agrees to pay such costs, in addition to all others for which Developer is responsible
hereunder. The Developer's obligation to complete the improvements is and will be independent of
any obligations of the City contained herein.

4. Security: To secure the performance of its obligations under this Agréement the
Developer shall supply a guarantee in a form and with terms acceptable to the City. A copy of
which or a memorandum thereof is attached as Exhibit C.

5. Standards: The Developer shall construct the Improvements according to the
standards and specifications required by the City Engineer or as adopted by the City.

05/04/01



6. Warranty: The Developer warrants that the Improvements, each and every one of
them, will be free from defects for a period of twelve (12) months from the date that the City
Engineer accepts or approves the last Improvement completed by the Developer.

7. Commencement, Completion and Abandonment Periods: The Developer will
commence work on the Improvements within 14 days from the Effective Date of this Agreement
4 J2/e 2 (set date) (“the Commencement Perjod”) and the Improvements, each and every one of
them, shall be completed by the end of the & ""'month from the Effective Date of this Agreement
M)/72/2 2 (set date) (the "Completion -Period"). The Developer shall not cease construction

activities for any period of more than 60 consecutive days (“the Abandonment Period”).

8. Compliance with Law: The Developer shall comply with all applicable federal, state
and local laws, ordinances and regulations in effect at the time of final approval when fulfilling its
obligations under this Agreement. When necessary to protect the public health, safety or welfare,
the Developer shall be subject to laws; ordinances and regulatlons that become effective after final
development approval.

9. Notice of Defect: Thé Developer's Engineer shall provide timely notice to the
Developer, contractor, issuer of security and the City Engineer whenever inspection reveals, or the
Developer's Engineer otherwise has knowledge, that an improvement does not conform to City
standards and any specifications approved in the development application or is otherwise defective.

The Developer will have thirty (30) days from the issuance of such notice to correct the defect.
The City may grant reasonable extensions.

10. Acceptance of Improvements: The City's final acceptance and/or approval of
Improvements will not be given or obtained until the Developer presents a document or documents,
for the benefit of the City, showing that the Developer owns the Improvements in fee simple or as
accepted by the City Attorney and that there are no liens, encumbrances or other restrictions other
than those that have been accepted by the City Attorney on the Improvements. Approval and/or
acceptance of any Improvements does not constitute a waiver by the City of any rights it may have
on account of any defect in or failure of the Improvement that is detected or which occurs after
approval and/or acceptance.

11. Reduction of Security: After the acceptance of any Improvement, the amount which
the City is entitled to draw on the guarantee will be reduced by an amount equal to 90 percent of the
estimated cost of such Improvement as shown in Exhibit B. At the written request of the
Developer, the City will execute a certificate verifying the acceptance of the Improvement and

. waiving its right to draw on the guarantee to the extent of such amount. A Developer in default
under this Agreement will have no right to such certification. Upon the acceptance of all of the
Improvements the remaining balance that may be drawn under the guarantee shall be available to
the City for 90 days after the expiration of the warranty period.

05/04/01 2 o



12. Use of Proceeds: The City will use funds deposited with it, drawn or guaranteed
pursuant to any written agreement entered into between the parties only for the purpose of
completing the Improvements or correcting defects in or failure of the Improvements. :

13. Events of Default: The following conditions, occurrences or actions will constitute a
default by the Developer during the Completion Period: :

a. Developer’s failure to complete each portion of the Improvements in conformance
with the time schedule provided in paragraph number seven (7.), above;

b. Developer's failure to demonstrate reasonable intent to correct defective
construction of any Improvement within the applicable correction period;

c. Developer's insolvency, the appointment of a receiver for the Developer or the
filing of a voluntary or involuntary petition in bankruptcy respecting the Developer;
- in such event the City may immediately declare a default without prior notification
to the Developer;
d. Notification to the City, by any lender with a lien on the property, of a default on an
obligation; the City may immediately declare a default without prior notification to
the Developer;

e. Initiation of any foreclosure action of any lien or initiation of mechanics lien(s)
procedure(s) against the Property or a portion of the Property or assignment or
conveyance of the Property in lieu of foreclosure; the City may immediately
declare a default without prior notification to the Developer.

Unless specifically provided herein the City may not declare a default until written notice has been
sent to the Developer at the address on file with the development application. Notice is and shall be
deemed effective two calendar days after mailing thereof by first class United States mail, postage :
prepaid. :

14. Measure of Damages: The measure of damages for breach of this Agreement by the
Developer will be the reasonable cost of satisfactorily completing the Improvemerr: plus
reasonable City administrative expenses. Administrative expenses may include but are not limited
to contracting costs, collection costs and the value of planning, engineering, legal and

administrative staff time devoted to the collection/completion of the Improvements. For
. Improvements upon which construction has not begun, the estimated costs of the Improvements as

shown on Exhibit B will be prima facie evidence of the minimum cost of completion, however,
neither that amount or the amount of a letter of credit, the subdivision improvements disbursement
agreement or cash escrow or other guarantee establish the maximum amount of the Devcloper's
liability.
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15. City's Rights Upon Default: When any event of default occurs, the City may draw on

the letter of credit, escrowed collateral, or proceed to collect any other security to the extent of the” * “

face amount of the credit or full amount of escrowed collateral, cash, or security less ninety percent
(90%) of the estimated cost-(as shown on Exhibit B) of all Improvements previously accepted by

the City or may exercise its rights to disbursement of loan proceeds or other funds under the

improvements disbursement agreement. The City will have the right to complete Improvements it-
self or it may contract with a third party for completion, and the Developer grants to the City, its
successors, assigns, agents, contractors, and employees, a nonexclusive right and easement to enter
the Property for the purposes of constructing, reconstructing, maintaining and repairing such -
Improvements.  Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds or assets t0 a
subsequent developer (or lender) who has acquired the Property by purchase, foreclosure or
otherwise who will then have the same rights of completion as the City if and only if the subsequent
developer (or lender) agrees in writing to complete the unfinished Improvements and provides to
the City reasonable security for the obligation. In addition, the City may also enjoin the sale, -
transfer; or conveyance of lots within the development, until the Improvements are completed or
accepted. These remedies are cumulative in nature and are in addition to any other remedies the
City has at law or in equity. '

16. Indemnification: The Developer expressly agrees to indemnify and hold the City, its
officers, employees, agents and assigns harmless from and against all claims, costs and liabilities of
every kind and nature, for injury or damage received or sustained by any person or entity in
connection with, or on account of the performance or non-performance of work at the Property or
the Property being developed pursuant to this Agreement. The Developer further agrees to aid and
defend the City in the event that the City is named as a defendant in an action concerning the
performance or non-performance of work pursuant to this Agreement. The Developer further
agrees to aid and defend the City in the event that the City is named as a defendant in an action
concerning the performance of work pursuant to this Agreement except where such suit is brought
by the Developer against the City. The Developer is not an agent or employee of the City.

17. No Waiver: No waiver of any provision of this Agreement by the City will be deemed
or constitute a waiver of any other provision, nor will it be deemed or constitute a continuing
waiver unless expressly provided for by a written amendment to this Agreement signed by both th=
City and the Developer; nor will the warver of any default under this Agreement be deemed a
waiver of any subsequent default or defaults of the same type. The City's failure to exercise any
right under this Agreement will not constitute the approval of any wrongful act by the Developer or

the acceptance of any Improvement.

18. Amendment or Modification: The parties to this Agreement may amend or modify
the Agreement only by written instrumeni executed on behalf of the City by the City Manager or his
designee and by the Developer or his authonzed officer. Such amendment or modification shall be
properly notarized before it may be deemed effective.
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19. Attorney's Fees: Should either party be required to resort to litigation to enforce the
terms of this Agreement, the prevailing party, plaintiff or defendant, will be entitled .to costs,
including reasonable attorney's fees and expert witness fees, from the opposing party. If relief is
awarded to both parties, the attorney's fees may be equitably divided between the parties by.the
decision maker.

20. Vested Rights: The City does not warrant by this Agreement that the Developer is
entitled to any other approval(s) required by the City, if any, before the Developer is entitled to
commence development or to transfer ownership of the Property being developed.

21. Integration: This Agreement, together with the exhibits and attachments thereto
constitutes the entire agreement between the parties and no statement(s), promise(s) or
inducement(s) that is/are not contained in this Agreement will be binding on the parties.

22, Third Party Rights: No person or entity who or which is not a party to this
Agreement will have any right of action under this Agreement.

23. Time: For the purpose ‘of computing the Abandonment and Completion Periods, and
time periods for City action, such times in which war, civil disasters, or acts of God occur or exist
will not be included if such times prevent the Developer or City from performing its obligations
under the Agreement.

24. Severability: If any part, term, or provision of this Agreement is held by a court or
courts of competent jurisdiction to be illegal or otherwise unenforceable, such illegality or
unenforceability will not affect the validity of any other part, term, or provision and the rights of the
parties will be construed as if the part, term, or provision was never part of the Agreement.

25. Benefits: The benefits of this Agreement to the Developer are personal and may not be
assigned without the express written approval of the City. Such approval may not be unreasonably
withheld, but any unapproved assignment is void. Notwithstanding the foregoing, the burdens of
this Agreement are personal obligations -of the Developer and also will be binding on the heirs,
successors and assigns of the Developer and shall be a covenant(s) running with the Property.
There is no prohibition on the right of the City to assign its rights under this Agreement. The City
will expressly release the original Developer's guarantee or obligations if it accepts new security
from any developer or lender who obtains the Property, however, no other act of the City will
constitute a release of the original Developer from his liability under this Agreement. When the
Improvements are completed and approved by the City, the City agrees to state same in writing,
. with appropriate acknowledgments. The City will sign a release only after all warranty periods, as
extended by litigation, repair or alteration work, have expired.

26. Notice: Any notice required or pen.iried by this Agreement will be deemed effective

two calendar days after deposit with the United States Postal Service, first class, postage prepaid -
and addressed as follows:
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If to Developer: C/W(_WC/Q o | S e 2 / 47; eljne /JMng ?L)t
C/ /)/U_,g/\,(/oy
Gram/ Lo Fion | C O- 8IS

If to City: City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, Colorado 81501

27. Recordation: Developer will pay for all costs to record this Agreement or a
Memorandum thereof in the Clerk and Recorder's Office of Mesa County, Colorado.

28. immunity: Nothing contained in this Agreement constitutes a waiver of the ‘City's
sovereign or other immunity under any applicable law.

29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any action
commenced by either party to this Agreement whether arising out of or relating to the Agreement,
letter of credit, improvements disbursements agreement, or cash escrow agreement or any action to

~collect security will be deemed to be proper only if such action is commenced in Mesa County,
Colorado. The Developer expressly waives his right to bring such action in or to remove such
action to any other court whether state or federal.

30. a. Conditions of Acceptance: The City shall have no responsibility or liability
with respect to any street, or other improvement(s), notwithstanding the use
of the same by the public, unless the street or other improvements shall have
been finally accepted by the City.

b. Phased Development: If the City allows a street to be constructed in stages, the
Developer of the first one-half street opened for traffic shall construct the adjacent °
curb, gutter and-sidewalk in the standard location and shall construct the required
width of pavement from the edge of gutter on his side of the street to enable an
initial two-way traffic operation without on-street parking. That Developer is also
responsible for end-transitions, intersection paving, drainage facilities, and
adjustments to existing utilities necessary to open the street to traffic.

c. Prior to requesting final acceptance of any street, storm drainage facility, or other
required improvement(s), the Developer shall: (i) furnish to the City engineer as-
 built drawings in reproducible form, blueline stamped and sealed by a professional
engineer and in computer disk form and copies of results of all construction control
tests required by City specification; (i) provide written evidence to the City
Engineer under signature of a qualified expert that the earth, soils, lands and
surfaces upon, in and under which the improvements have been constructed, or
which are necessary for the improvements, are free from toxic, hazardous or other

05/04/01 6 A



regulated substances or materials: (iii) provide written evidence to the City
Attorney that the title to lands underlying the improvements are free and clear from
all liens:and encumbrances, except those items and encumbrances which may be
approved in writing by the City Attorney.

City of Grand Junction
250 North Fifth Street
Grand Junction CO 81501
/V//{// = t// zz/ 62
Directorof-Community Development [ date/
Attest:
City Clerk date

By: 55/0/0«0«//{/4'“ é:é&gﬁfz/oz.

Developer date

Name (printed): £/ De) De c,q// Aogeline Rovve b

Its (position): v @48

Attest:

Secretary date

05/04/01 7 N



TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS NECESSARY.
USE SINGLE SPACING WITH A ONE INCH MARGIN ON EACH SIDE.-

EXHIBIT A

LQ?LJ' / 9 S ("mé/ - c'/ /7’}(:/' (—"/?01—1/ /QV/L C‘ =Y V(,T//Cfﬂ

\Si 4 ./ﬁ(//l/ /X /'LYI IRZ /}}(_/_(A (_ ‘L‘L»( 7 f]t\/) C <7 /C7 e LZ'(/ .
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EXHIBIT B
IMPROVEMENTS LIST/DETALL .
: (Page 1 of 3)

DATE: __/2//2 fo=
NAME OF DEVELOPMENT: 4o =apociin . rivapces /2 nage 1

LOCATION:_dots [, 4, S ol & plempoitork omilin Devediyoment™
PRINTED NAME OF PERSON PREPARING:_ £of ZDee Decc s

TOTAL UNIT TOTAL
UNITS QTY. PRICE AMOUNT
I. SANITARY SEWER

1. Clearing and grubbing

2. Cut and remove asphalt

3. PVC sanitary sewer main (incl.
trenching, bedding & backfill)

4. Sewer Services (incl. trenching,
bedding, & backfill)

5. Sanitary sewer manhole(s)

6. Connection to existing manhole(s)

7. Aggregate Base Course

8. Pavement replacement

9. Driveway restoration

10. Utility adjustments
0. DOMESTIC WATER

1. Clearing and grubbing

2. Cut and remove asphalt

3. Water Main (incl. excavation,
bedding, backfill, valves and
appurtenances)

4. Water services (incl. excavation,
bedding, backfill, valves, and
appurtenances)

5. Connect to existing water line

6. Aggregate Base Course

7. Pavement Replacement

8. Utility adjustments

HI. STREETS

" 1. Clearing and grubbing

2. Earthwork, including excavation
and embankment construction

3. Utility relocations

4. Aggregate sub-base course
(square yard)

05/04/01 9
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5. Aggregate base course
(square yard)

6. Sub-grade stabilization

7. Asphalt or concrete pavement
(square yard)

8. Curb, gutter & sidewalk
(linear feet)

- 9. Driveway sections

(square yard)
10. Crosspans & fillets
11. Retaining walls/structures
12. Storm drainage system

~13. Signs and other traffic

control devices
14. Construction staking
15. Dust control
16. Street lights (each)
IV. LANDSCAPING
1. Design/Architecture
2. Earthwork (includes top
soil, fine grading, & berming
3. Hardscape features (includes
walls, fencing, and paving)
4. Plant material and planting
5. Irrigation system
6. Other features (incl. statues,
water displays, park equipment,
and outdoor furniture)
7. Curbing
8. Retaining walls and structures

9. One year maintenance agreement

V. MISCELLANEOUS
1. Design/Engineering
2. Surveying
3. Developer's inspection costs
4. Quality control testing
5. Construction traffic control
6. Rights-of-way/Easements _
7. City inspection fees @$45./hr
8. Permit fees
9. Recording costs

05/04/01
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TOTAL UNIT TOTAL
QTY. PRICE AMOUNT

UNITS

See AMda ek ik

69236
i Trash Comtrnes . AL YS N

.




Extyibil

T4S

Meaé .OWIal'lt Garden Lan(lscape
Estimate & Contract
Job Name: Meadowlark Garden Street Scape Phase 1 Highway 340
Job Location: 2259 Broadway
Phone: 241-6003
[Description Size Quantity | Price Each Total Labor Total
General
$ - $ -
Sub Total T3 ] KD -
Site Preparaton Complete
Sub Total ! T3 - {3y - 13 -
1Grading Complete
final grade each 1 $ -
Sub Total s k] 4850773 485.02
lJl_rg‘gation: | |
Grass Area Complete $ -
Shrubs sf 124 $ 274 § 339.76
Trees Drip 16 411 § 65.76
Sub Total [ 40552 1% 509.27 % 91479 ]
Trees:
Autumn Purple Ash 112" 3 $ 94.19 § 282.56
¥Russian Hawthom 112" 1 $ 8419 $ 94.19
{Pinion Pine 6 1 $ 11303 § 113.03
f[Hackberry 11/2" 3 $ 9042 § 271.26
{Bur Oak 112" 3 $ 9042 § 271.26
fCannadian cherry 112" 5 b 9042 § 452.10
Sub Total T3 TA8340 (3 388073 1,872.47 ]
hrubs:
Lar $ -
Cardnal Dogwood 5 gal 5 $ 2106 $ 105.30
IApache Plum 5 gal 8 $ 2106 $ 168.48
Pfitzer Juniper 5 gal 9 $ 21.06 $ 189.54
Medium $ P 3 -
[Threadleaf Sagge 5 qal 14 $ 18.80 $ 263.20
IBiue Mist Spirea 5 gal 5 $ 18.80 $ 94.00
Western Sand cherry 5 gal 5 $ 18.80 $ 94.00
Shrub Rose 2 gal 16 $ 1277 § 204.35
Small $ - § -
Dwarf Rabbit Brush 5 gal 10 $ 1884 $ 188.38
Russian Sage 1 gal 21 $ 976 $ 204.91
lPotentilla 5 qal 5 $ 1733 % 86.65
Low Gro Sumac 5 gal 8 $ 11.26  $ 90.12
$ - $ -
Accents $ - L -
Soapweed 1 gal 7 $ 1126 $ 78.85
aiden Grass 1gal ikl $ 1126 $ 123.91
Sub Total k] 1891703 480.77 |3 2,352.47
{Other Plants:
Ground covers - $ -
Seed Mix sf 24000 $ 002 § 493.20
Sub Tofal Ik P3W[F 378928 81247
Specialty Work
rash Enclosure 418 1 $ 123300 § 1,233.00 $ -
Sub Total JE ] 1,233.00 | 3 1,21254 | $ 2,4405.54
TOTAL 3 550813 343573 )
$




* . 10. Bonds

TOTAL UNIT TOTAL
UNITS QTY. PRICE AMOUNT

11. Newsletters

- 12. General Construction Supervision
13. Other
14. Other

TOTAL ESTIMATED COST OF IMPROVEMENTS: $§ <, {6 9

SCHEDULE OF IMPROVEMENTS:

1. SANITARY SEWER

II. DOMESTIC WATER

II. STREETS

IV. LANDSCAPING

V. MISCELLANEOUS

I'have reviewed the estimated costs and time schedule shown above and based on the plans and the
current costs of construction agree to construct and install the Improvements as required above.

S L Docen [P sttne Lot~ 2/19/02
SIGNATURE OF DEVEIOPER &/ date
(If corporation, to be signed by president and attested

to by secretary together with the corporate seals.)

Reviewed and approved.

CITY ENGINEER date
%/ | 5/ Yoz
CONKIUNITY DEVELOPMENT 7/ date

05/04/01 11 o



Grand Junction, CO 81505

*WestStar Bank
Cdj:» "

April 15, 2002
IRREVOCABLE LETTER OF CREDIT C O&’é

Dir Sir or Madam:

We hereby open our irrevocable letter of credit in your favor available by your draft(s) at sight on us for a sum not
exceeding $9,369.00 (nine-thousand-three-hundred-sixty-nine dollars and no/100°s) for the account of Angeline
Barrett and Edward Del Duca (“Developer”) to be accepted by your signed statement that drawing is due to default of
failure to perform by Developer with respect to Improvements required on or before October 10, 2002; a development
occurring within the City of Grand Junction, Colorado. Acting through the City Attorney you will notify us when
either:

1. The Improvements have been timély completed and the warranty period has terminated and the credit may
be released; or

2. The Developer has failed to perform or is in default. The City Attorney or the Attorney’s designee shall
sign notice. Proof of default or a statement from any other party shall not be required.

All drafts drawn hereunder must be by sight draft marked: Drawn under WestStar Bank Credit Number 45990, dated
April 15, 2002,

The original of the credit must be presented along with any such draft.
The amount of any draft drawn under this credit must, concurrently with negotiation, be endorsed on the reverse side
hereof and the presentment of any such draft will be a warranty by the negotiating bank that such endorsement has

been made and that document(s) have been forwarded as herein required.

Except so far as otherwise expressly stated herein, this credit is subject to the Uniform Customs and Practices for
Commercial Documentary Credits fixed by the 13" Congress of the International Chamber of Commerce.

We hereby agree with the drawers, endorsers and bona fide holders of drafts under and in compliance with the terms of
this credit that the same will be duly honored and payment made no later than 3 (three) days after due presentation of

the credit and delivery of document(s) as specified on or before the date written in the first paragraph above or a s the
same may be extended.

WestStar Bank

BW

Authorized Officer Signature




DISBURSEMENT AGREEMENT
(Improvements Guarantee)

DEVELOPER: Edward Del Duca

BANK: WestStar Bank

PROPERTY: Meadowlark Gardens Subdivision

DISBURSEMENT AMOUNT: For the construction of improvements to the Property in an amount mot to exceed
$9,369.00 .

This Agreement is entered into by and between Edward Del Duca ("Developer”), WestStar Bank  ("Bank") and
the City of Grand Junction, Colorado ("City").

RECITALS

Developer has been required by the City to construct certain improvements to Meadowlark Gardens Subdivision
("Improvements") in accordance with the Zoning and Development Code, Improvements Agreement and subdivision approval.

The Bank has agreed to loan funds to the Developer for construction of the Improvements.

The City Engineer has approved an estimate of the costs of the T Improvements and that amount or an amount not to exceed
$ 9.369.00 , whichever is greater, shall be referred to as the "Funds.”

The parties desire to secure the full and complete performance of the Developer's obligations and to secure that the Funds are
disbursed only to pay for the Improvements.

NOW, THEREFORE, THE PARTIES AGREE:

1. BANK PROMISES. Bank shall dedicate or set aéide the Funds on behalf of Developer and for the City's benefit within
twenty-four hours of execution of this Disbursement A greement.

Bank warrants: that the Funds are to be held in trust solely to secure Developer's obligations under the Improvements Agreement;
that the Bank shall act as agent of the City in holding the Funds; that the Funds will not be paid out or disbursed to, or on behalf of,
the Developer except as set forth in this document and/or as set forth in the Improvements Agreement; and that the Bank may not
meodify or revoke its obligation to disburse funds to or on behalf of the Developer or the City. The Bank warrants that the Funds
are and will be available exclusively for payment of the costs of satisfactory completion of the Improvements.

2. DISBURSEMENT PROCEDURES The Funds shall be advanced for payment of costs incurred for the construction of
Improvements on the Property in accordance with tie Jinprovemenis LisuDerail artached 10 the Improvements Agreement, the
terms of which are incorporated by this reference. All disbursements must comply with the following procedures:

(3) Request for Advance. Developer shall deliver to the Bank a written request for the disbursement of funds on
forms acceptable to the Bank. Such requests shall be signed by Developer, Developer's General Contractor, Project Engineer and
Architect, if applicable, and the City Engineer. By signing the request for disbursement the Developer is certifying: that all costs
for which the advance is being requested have been incurred in connection with the construction of the Improvements on the
Property; that all work performed and materials supplied are in accordance with the plans and specifications submitted to and
approved by the City; that the work has been performed in a workmanlike manner; that no funds are being requested for work not
completed, nor for material not stalled; the Project Engineer has inspected the Improvements for which payment is requested;
and that such improvements have been completed in accordance with all terms, specifications and conditions of the approved
plans. Attached hereto is the list of those individuals, and their respective signatures, required to sign the above described

request(s) for disbursement of funds.



DISBURSEMENT AGREEMENT
(page 2 of 4)

(®) Documentation, Waivers and Checks. Each request for disbursement of funds shall be accompanied by: (i)
one original and one copy of each invoice to be paid; (ii) checks drawn on Developer's construction loan account with the Bank,
made payable to the payee(s) and for the amount of each invoice presented for payment; (iii) len waivers in a form approved by
the Bank prepared for signature by each payee; and (iv) postage paid envelopes addressed to each payee for the mailing of checks
presented to the
Bank.

The Bank shall verify its receipt of all lien waivers relating to any prior dlsbu.rsements which lien waivers shall be properly
executed and contain no alterations or modifications from those lien waivers that have been previously presented to the Bank.

Upon approval by Developer, the Project Engineer and the Bank of the invoices being presex;ted to the Bank, the Bank shali
advance funds into the checking account designated for the payment of the mvoices and mail the checks to the payee(s) in the
envelopes presented to the Bank, together with lien waivers and copies of supporting invoices.

Under no circumstances shall the Bank make a disbursement for the payment of an invoice if it in good faith believes that: (i) the
work has not been completed; (ii) the work has not been completed in 2 workmanlike manner; (jii) written approval has not been
received from the Project Engineer; or (iv) any lien waiver has been altered or modified or has not been returned to the Bank.

(c) Default. Upon default of the Developer on any obligation to the Bank or under the Improvements A greement,
the Bank shall disburse no funds to, or at the direction of, the Developer except to the City under the ierms of the Improvements
Agreement. The Bank shall immediately notifyy the City, in writing, of any event of default or event of defanlt as provided for in
the Improvements Agreement and/or as provided herein.

(d) Disbursement to City. In the event the Improvements are not satisfactorily and timely constructed, or upon any
default or event of default, the City Engineer shall notify the Bank to immediately cease disbursement of funds to the Developer
and disburse the full amount of the remaining undisbursed funds to the City. Upon such notice, the Bank shall promptly honor the
demand of the City Engineer to disburse the Funds to the City or a third party or parties designated in writing by the City. Upon
final completion and acceptance of the performance required under the Improvements Agreement, the City shall refund to the
Bank any funds disbursed, if any, which are not actually expended to pay all costs, expenses and liabilities, including attorney fees,

incurred in completing the Improvements.
AL e f 7 Do Cerrren

3. DEVELOPER CONSENT: The Developer, by the signature of %_M (name & title),
consents to disbursements and other actions authorized and provided for by the s of this Agreement and/or the Improvements
Agreement.

4, LIABILITY FOR LOSS: If the Bank fails to disburse funds in accordance with the procedures set forth, and the City
suffers loss or damage, the Bank shall be liable to the City for the City's direct and consequenﬁal damnages and all fees, costs and
expeqses, including attornevs fees.

5. BINDING EFFECT: This Agreement shall be binding on the heirs, successors, receivers and assigns of all parties and
shall terminate when the City has accepted the Improvements and has recorded a release of the Improvements Agreement.

6. IMMUNITY: Nothing contained in this Agreement constitutes a waiver of the City's sovereign immunity under
applicable state law.

* WestStar Bank agrees to the terms of this Improvements Guarantee and specifically
guarantee's this letter until the expiration date of October 28, 2002.

This Improvements Guarantee Letter will expire on October 28, 2002



DISBURSEMENT AGREEMENT
(page 3 of 4)

Dated this 12 dayof April 199~ . 2002

(BANK) 4
e, Lea . Sp
By: _Rick Brown - Senior Vice President
Title

2448 F Road Grand Junction CO 81505
Address

(DEVELOPER)

By: _Edward Del Duca
Title

22/ /ra»/m/ o 2 Feme Hom | C0. £)5T3

Address

CITY OF GRAND JUNCTION

By:

Director of Community Development

Pursuant to the terms of the foregoing Disbursement A greement (Improvements Guarantee) by and between
LA 1D inch g ‘4.1«6/,,.‘, 2t awre AT Developer, /e -5 At as Bank, and the City of Grand
Junction, the followmg are the individuals authorized to sign written requests for the disbursement of the Funds:

DEVELOPER:

(name) (signature)
444’, o// e /L W&# - N

(name)~” (signature)
(name) (signature)



DISBURSEMENT AGREEMENT
(page 4 of 4)

DEVELOPER'S GENERAL CONTRACTOR:

File Name: disburzk
revised: May 12, 1997

- (name) (signgture)
DEVELOPER'S PROJECT ENGINEER:
(name) (signature)
DEVELOPER'S ARCHITEC’II‘:.
(name) (signature)
CITY EP.IG]INEER:
(name) (sigpature)
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TOTAL UNIT TOTAL
UNITS QUANTITY PRICE AMOUNT

9. Recording costs : L.S. 1 $ 1,500.00 $ 1,500.00
10. Bonds L.S. $ -
11. Newsletters L.S. $ -
12. General Construction Supervision L.S. 1 $ 1,00000 $ 1,000.00
13. Other L.S. $ -
14, Other: As Buiit Drawings L.S. 1 $ 2,500.00 $§ 2,500.00

TOTAL ESTIMATED COST OF IMPROVEMENTS: 3 : 147,700.00
SCHEDULE OF IMPROVEMENTS
SANITARY SEWER May 1, 2000
DOMESTIC WATER May 15, 2000
STREETS ' July 15, 2000
LANDSCAPING August 30, 2000
MISCELLANEQUS September 30, 2000

| have reviewed the estimated costs and time schedule shown above and based on the plans
and the current costs of construction agree to construct and install the Improvements as

required above - '
Bauk 0% Goond Tunctron il faitt Yoo
by (trey B. [doTo P #2800 LA (e o foo

SléNATUR_ OF DEVELOPER DATE
(If corporatian, to be signed by President and attested
to by Secretary together with corporate seals.)

Reviewed and approved

5~ /- zood
CITY ENGINEER DATE
%/ S e/
COMMUNITY DEVELOPMENT DATE

051/3/9//;74,4/ Seryrces S;/e/‘t//'_rdr

11
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