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1. Parties: The parties to this Development Improvements Agreement ("'the Agreement"
or “Agreement”) are Ephemeral Resources, LLC

("the Developer") and THE CITY OF GRAND JUNCTION, Colorado ("the City" or “City”).

FOR valuable consideration, the receipt and adequacy of which is acknowledged, the
Parties agree as follows:

2. Effective Date: The Effective Date of the Agreement will be the date that this
agreement is signed which shall be no sooner than recordation of the final plat or final plan
approval whichever first occurs.

RECITALS

The Developer seeks permission to develop property within the City to be known as
D Road Gravel Pit >
which property is more particularly described on Exhibit A attached and incorporated by this
reference (“the Property" or “Property”). The City seeks to protect the health, safety and general
welfare of the community by requiring the completion of various improvements in the Property and
limiting the harmful effects of substandard developments. The purpose of this Agreement is to
protect the City from the cost of completing necessary improvements itself and is not executed for
the benefit of materialmen, laborers, or others providing work, services or material to the Developer
and/or the Property or for the benefit of the owners, purchasers or users of the Property. The mutual
promises, covenants, and obligations contained in this Agreement are authorized by state law, the

Colorado Constitution and the City's land development ordinances.

DEVELOPER'S OBLIGATION

3. Improvements: The Developer will design, construct and install, at its own expense, .
those on-site and off-site improvements listed on Exhibit B attached and incorporated by this
reference (“the Improvements” or “Improvements”). The Developer agrees to pay the City for
inspection services performed by the City, in addition to amounts shown on Exhibit B. The hourly
rate of “in-house” City inspection services is $45.00 per hour. The scope of this project is such that
the City may have to engage independent consultant(s) to adequately provide inspection services;
Developer agrees to pay such costs, in addition to all others for which Developer is responsible
hereunder. The Developer's obligation to complete the improvements is and will be independent of
any obligations of the City contained herein.

4. Security: To secure the performance of its obligations under this Agreement the
Developer shall supply a guarantee in a form and with terms acceptable to the City. A copy of
which or a memorandum thereof is attached as Exhibit C.

5. Standards: The Developer shall construct the Improvements according to the
standards and specifications required by the City Engineer or as adopted by the City.
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6. Warranty: The Developer warrants that the Improvements, each and every one of
them, will be free from defects for a period of twelve (12) months from the date that the City
Engineer accepts or approves the last Improvement completed by the Developer.

7. Commencement, Completion and Abandonment Periods: The Developer will
commence work on the Improvements within 14 days from the Effective Date of this Agreement
5-1-03 (set date) (“the Commencement Period”) and the Improvements, each and every one of
them, shall be completed by the end of the 12th month from the Effective Date of this Agreement
4-30-04  (set date) (the "Completion Period"). The Developer shall not cease construction
activities for any period of more than 60 consecutive days (“the Abandonment Period”).

8. Compliance with Law: The Developer shall comply with all applicable federal, state
and local laws, ordinances and regulations in effect at the time of final approval when fulfilling its
obligations under this Agreement. When necessary to protect the public health, safety or welfare,
the Developer shall be subject to laws, ordinances and regulations that become effective after final
development approval.

9. Notice of Defect: The Developer's Engineer shall provide timely notice to the
Developer, contractor, issuer of security and the City Engineer whenever inspection reveals, or the
Developer's Engineer otherwise has knowledge, that an improvement does not conform to City
standards and any specifications approved in the development application or is otherwise defective.
The Developer will have thirty (30) days from the issuance of such notice to correct the defect.
The City may grant reasonable extensions.

10. Acceptance of Improvements: The City's final acceptance and/or approval of
Improvements will not be given or obtained until the Developer presents a document or documents,
for the benefit of the City, showing that the Developer owns the Improvements in fee simple or as
accepted by the City Attorney and that there are no liens, encumbrances or other restrictions other
than those that have been accepted by the City Attorney on the Improvements. Approval and/or
acceptance of any Improvements does not constitute a waiver by the City of any rights it may have
on account of any defect in or failure of the Improvement that is detected or which occurs after
approval and/or acceptance.

11. Reduction of Security: After the acceptance of any Improvement, the amount which
the City is entitled to draw on the guarantee will be reduced by an amount equal to 90 percent of the
estimated cost of such Improvement as shown in Exhibit B. At the written request of the
Developer, the City will execute a certificate verifying the acceptance of the Improvement and
waiving its right to draw on the guarantee to the extent of such amount. A Developer in default
under this Agreement will have no right to such certification. Upon the acceptance of all of the
Improvements the remaining balance that may be drawn under the guarantee shall be available to
the City for 90 days after the expiration of the warranty period.
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12. Use of Proceeds: The City will use funds deposited with it, drawn or guaranteed
pursuant to any written agreement entered into between the parties only for the purpose of
completing the Improvements or correcting defects in or failure of the Improvements.

13. Events of Default: The following conditions, occurrences or actions will constitute a
default by the Developer during the Completion Period:

a. Developer’s failure to complete each portion of the Improvements in conformance
with the time schedule provided in paragraph number seven (7.), above;

b. Developer's failure to demonstrate reasonable intent to correct defective
construction of any Improvement within the applicable correction period;

c. Developer's insolvency, the appointment of a receiver for the Developer or the
filing of a voluntary or involuntary petition in bankruptcy respecting the Developer;
in such event the City may immediately declare a default without prior notification
to the Developer; .,

d. Notification to the City, by any lender with a lien on the property, of a default on an
obligation; the City may immediately declare a default without prior notification to
the Developer;

e. Initiation of any foreclosure action of any lien or initiation of mechanics lien(s)
procedure(s) against the Property or a portion of the Property or assignment or
conveyance of the Property in lieu of foreclosure; the City may immediately
declare a default without prior notification to the Developer.

Unless specifically provided herein the City may not declare a default until written notice has been
sent to the Developer at the address on file with the development application. Notice is and shall be
deemed effective two calendar days after mailing thereof by first class United States mail, postage ™
prepaid.

14. Measure of Damages: The measure of damages for breach of this Agreement by the
Developer will be the reasonable cost of satisfactorily completing the Improvements plus
reasonable City administrative expenses. Administrative expenses may include but are not limited
to contracting costs, collection costs and the value of planning, engineering, legal and
administrative staff time devoted to the collection/completion of the Improvements. For
Improvements upon which construction has not begun, the estimated costs of the Improvements as
shown on Exhibit B will be prima facie evidence of the minimum cost of completion, however,
neither that amount or the amount of a letter of credit, the subdivision improvements disbursement
agreement or cash escrow or other guarantee establish the maximum amount of the Developer's
liability.
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15. City's Rights Upon Default: When any event of default occurs, the City may draw on
the letter of credit, escrowed collateral, or proceed to collect any other security to the extent of the
face amount of the credit or full amount of escrowed collateral, cash, or security less ninety percent
(90%) of the estimated cost (as shown on Exhibit B) of all Improvements previously accepted by
the City or may exercise its rights to disbursement of loan proceeds or other funds under the
improvements disbursement agreement. The City will have the right to complete Improvements it-
self or it may contract with a third party for completion, and the Developer grants to the City, its
successors, assigns, agents, contractors, and employees, a nonexclusive right and easement to enter
the Property for the purposes of constructing, reconstructing, maintaining and repairing such
Improvements. Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds or assets to a
subsequent developer (or lender) who has acquired the Property by purchase, foreclosure or
otherwise who will then have the same rights of completion as the City if and only if the subsequent
developer (or lender) agrees in writing to complete the unfinished Improvements and provides to
the City reasonable security for the obligation. In addition, the City may also enjoin the sale,
transfer, or conveyance of lots within the development, until the Improvements are completed or
accepted. These remedies are cumulative in nature and are in addition to any other remedies the
City has at law or in equity.

16. Indemnification: The Developer expressly agrees to indemnify and hold the City, its
officers, employees, agents and assigns harmless from and against all claims, costs and liabilities of
every kind and nature, for injury or damage received or sustained by any person or entity in
connection with, or on account of the performance or non-performance of work at the Property or
the Property being developed pursuant to this Agreement. The Developer further agrees to aid and
defend the City in the event that the City is named as a defendant in an action concerning the
performance or non-performance of work pursuant to this Agreement. The Developer further
agrees to aid and defend the City in the event that the City is named as a defendant in an action
concerning the performance of work pursuant to this Agreement except where such suit is brought
by the Developer against the City. The Developer is not an agent or employee of the City.

17. No Waiver: No waiver of any provision of this Agreement by the City will be deemed
or constitute a waiver of any other provision, nor will it be deemed or constitute a continuing
waiver unless expressly provided for by a written amendment to this Agreement signed by both the
City and the Developer; nor will the waiver of any default under this Agreement be deemed a
waiver of any subsequent default or defaults of the same type. The City's failure to exercise any
right under this Agreement will not constitute the approval of any wrongful act by the Developer or
the acceptance of any Improvement.

18. Amendment or Modification: The parties to this Agreement may amend or modify
the Agreement only by written instrument executed on behalf of the City by the City Manager or his
designee and by the Developer or his authorized officer. Such amendment or modification shall be
properly notarized before it may be deemed effective.
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19. Attorney's Fees: Should either party be required to resort to litigation to enforce the
terms of this Agreement, the prevailing party, plaintiff or defendant, will be entitled to costs,
including reasonable attorney's fees and expert witness fees, from the opposing party. If relief is
awarded to both parties, the attorney's fees may be equitably divided between the parties by the
decision maker.

20. Vested Rights: The City does not warrant by this Agreement that the Developer is
entitled to any other approval(s) required by the City, if any, before the Developer is entitled to
commence development or to transfer ownership of the Property being developed.

21. Integration: This Agreement, together with the exhibits and attachments thereto
constitutes the entire agreement between the parties and no statement(s), promise(s) or
inducement(s) that is/are not contained in this Agreement will be binding on the parties.

22. Third Party Rights: No person or entity who or which is not a party to this
Agreement will have any right of action under this Agreement.

23. Time: For the purpose of computing the Abandonment and Completion Periods, and
time periods for City action, such times in which war, civil disasters, or acts of God occur or exist
will not be included if such times prevent the Developer or City from performing its obligations
under the Agreement.

24. Severability: If any part, term, or provision of this Agreement is held by a court or
courts of competent jurisdiction to be illegal or otherwise unenforceable, such illegality or
unenforceability will not affect the validity of any other part, term, or provision and the rights of the
parties will be construed as if the part, term, or provision was never part of the Agreement.

25. Benefits: The benefits of this Agreement to the Developer are personal and may not be
assigned without the express written approval of the City. Such approval may not be unreasonably
withheld, but any unapproved assignment is void. Notwithstanding the foregoing, the burdens of ™
this Agreement are personal obligations of the Developer and also will be binding on the heirs,
successors and assigns of the Developer and shall be a covenant(s) running with the Property.
There is no prohibition on the right of the City to assign its rights under this Agreement. The City
will expressly release the original Developer's guarantee or obligations if it accepts new security
from any developer or lender who obtains the Property, however, no other act of the City will
constitute a release of the original Developer from his liability under this Agreement. When the
Improvements are completed and approved by the City, the City agrees to state same in writing,
with appropriate acknowledgments. The City will sign a release only after all warranty periods, as
extended by litigation, repair or alteration work, have expired.

26. Notice: Any notice required or permitted by this Agreement will be deemed effective

two calendar days after deposit with the United States Postal Service, first class, postage prepaid
and addressed as follows:
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If to Developer: Ephemeral Resources, LLC
1225 S. 7th St.
Grand Junction, CO 81501

If to City: City of Grand Junction
Community Development Director
250 N. 5th Street
Grand Junction, Colorado 81501

27. Recordation: Developer will pay for all costs to record this Agreement or a
Memorandum thereof in the Clerk and Recorder's Office of Mesa County, Colorado.

28. Immunity: Nothing contained in this Agreement constitutes a waiver of the City's
sovereign or other immunity under any applicable law.

29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any action
commenced by either party to this. Agreement whether arising out of or relating to the Agreement,
letter of credit, improvements disbursements agreement, or cash escrow agreement or any action to
collect security will be deemed to be proper only if such action is commenced in Mesa County,
Colorado. The Developer expressly waives his right to bring such action in or to remove such
action to any other court whether state or federal.

30. a. Conditions of Acceptance: The City shall have no responsibility or liability
with respect to any street, or other improvement(s), notwithstanding the use
of the same by the public, unless the street or other improvements shall have
been finally accepted by the City.

b. Phased Development: If the City allows a street to be constructed in stages, the
Developer of the first one-half street opened for traffic shall construct the adjacent *
curb, gutter and sidewalk in the standard location and shall construct the required
width of pavement from the edge of gutter on his side of the street to enable an
initial two-way traffic operation without on-street parking. That Developer is also
responsible for end-transitions, intersection paving, drainage facilities, and
adjustments to existing utilities necessary to open the street to traffic.

c. Prior to requesting final acceptance of any street, storm drainage facility, or other
required improvement(s), the Developer shall: (i) furnish to the City engineer as-
built drawings in reproducible form, blueline stamped and sealed by a professional
engineer and in computer disk form and copies of results of all construction control
tests required by City specification; (ii) provide written evidence to the City
Engineer under signature of a qualified expert that the earth, soils, lands and
surfaces upon, in and under which the improvements have been constructed, or

which are necessary for the improvements, are free from toxic, hazardous or other
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regulated substances or materials: (iii) provide written evidence to the City
Attorney that the title to lands underlying the improvements are free and clear from
all liens and encumbrances, except those items and encumbrances which may be
approved in writing by the City Attorney.

City of Grand Junction
250 North Fifth Street
Grand Junction CO 81501

ST

Dizegtorof Coﬁnu‘n/itvy/Development

Attest:

il To

City Clerk

By:

4
eveloper

Name (printed): /‘110L Yo K /‘/ Z///LM N

Its (position): W “hﬂg e Y

Attest:

Secretary date
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EXHIBIT A

LEGAL DESCRIPTION
D ROAD GRAVEL PIT

Parcel 1:
The North 4 rods of the W ¥z SE ¥4 NW V4 of Section 20, Township 1 South, Range 1 East of the

Ute Meridian.

Parcel 2:
The W % SE Y4 NW % of Section 20, Township 1 South, Range 1 East of the Ute Meridian,

EXCEPT the North 4 rods.

Parcel 3:
The E ¥2 NE Y2 NW 7 of Section 20, Township 1 South, Range 1 East of the Ute Meridian.

Parcel 4:

The W %2 NE Y4 NW Y of Section 20, Township 1 South, Range 1 East of the Ute Meridian,
EXCEPT Beginning at the Northwest corner of the NE ¥4 NW % of said Section 20; thence East
108 feet; thence South 403 feet; thence West 108 feet; thence North 403 feet to the Point of
Beginning, AND EXCEPT Beginnjng 108 feet East of the Northwest corner of the NE %4 NW Vi of
said Section 20; thence South 403 feet; thence East 540 feet; thence North 403 feet; thence West

to beginning.

Parcel 5:
The E ¥z SE Y. NW Y of Section 20, Township 1 South, Range 1 East of the Ute Meridian.

Parcel 6:

That part of the NW v« NW " of Section 20, Township 1 South, Range 1 East of the Ute Meridian
lying East of the center line of the drain, EXCEPT Beginning at the Northwest corner of the NW V4
NW Y4 of said Section 20, Township 1 South, Range 1 East of the Ute Meridian, thence South
403 feet; thence West to the center of the drain; thence Northerly to the Section line; thence East
to the Point of Beginning.

Parcel 7:

The E ¥2 NE % SW % and the W %2 NE %4 SW ' of Section 20, Township 1South, Range 1 East
of the Ute Meridian, EXCEPT that part of the NE % SW Y of said Section 20 more particularly
described as follows:

Beginning at a BLM Aluminum Cap at the Southwest corner of said NE %4 SW %4 Section 20, said
corner being the Point of Beginning, and considering the line between said corner and a BLM
Aluminum Cap at the Northwest corner of said NE V4 SW % Section 20 to bear N 00°10'13” E a
distance of 1319.00 feet with all bearings contained herein relative thereto; thence N 00°10’13" E,
55.20 feet; thence N 43°08°08" E, 950.26 feet: thence N 80°00°00" E, 673.41 feet to the East line
of said NE % SW Vi Section 20; thence S 00°00°00” W, 748.64 feet to the Southeast corner of
said NE %a SW V4 Section 20; thence S 90°00°00" W, 1323.29 feet to the Point of Beginning.
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IMPROVEMENTS LIST/DETAIL

DATE:
NAME OF DEVELOPMENT: D Road Gravel Pit

LOCATION: SW Corner D Road and 29 1/2 Road
PRINTED NAME OF PERSON PREPARING: Gayle Lyman

UNIT TOTAL
DESCRIPTION UNITS QUANTITY PRICE AMOUNT
1. SANITARY SEWER
1 Clearing and grubbing LS $ -
2 Cut and remove asphalt SY $ -
3 PVC sanitary sewer main (includes LF $ -
trenching, bedding & backfill) .
4 Sewer services (includes trenching LF $ -
bedding and backfill)
5 Sanitary sewer manhole . EA $ -
6 Connection to existing manhole EA $ -
7 Aggregate Base Course ~SY $ -
8 Pavement replacement SY $ -
9 Driveway restoration SY $ -
10 Utility Adjustments LS 1 2100 § 2,100.00
SUB-TOTAL SANITARY SEWER $ 2,100.00
II DOMESTIC WATER
1 Clearing and grubbing LS $ -
2 Cut and remove asphalt SY $ -
3 Water main (includes excavation LF $ -
bedding, backfill, valves & appurtenances)
4 Water services (includes excavation LF $ -
bedding, backfill, valves & appurtenances)
5 Connect to existing water line EA $ -
6 Aggregate Base Course sy $ -
7 Pavement replacement Sy $ -
8 Utility Adjustments LS 1 500 $ 500.00
SUB-TOTAL DOMESTIC WATER $ 500.00
I STREETS ‘
1 Clearing and grubbing LS 1 2000.00 § 2,000.00
2 Earthwork, including excavation and CcY 7200 3.00 $ 21,600.00
embankment construction )
3 Ultility relocations LS 1 60000.00 $  60,000.00
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Aggregate sub-base course
Aggregate base course
Sub-grade stabilization
Asphalt or concrete pavement
7' Curb, Gutter and sidewalk
2' Curb and gutter

Concrete sidewalk

Driveway sections

Crosspans and fillets
Retaining walls structures
Storm drainage systems
Single combination inlet

12" RCP

Signs and pavement markings
Construction staking

Dust control

Street lights

SUB-TOTAL STREETS

LANDSCAPING (Extraction Area A)

Design/Architecture
Earthwork (includes top soail,
fine grading and berming)

Hardscape features (includes walls,

fencing and paving)
Plant material and planting
Irrigation system

Other features (includes statues, water

displayes, park equipment and
outdoor furniture

Curbing

Retaining walls and structures

One year maintenance agreement

SUB-TOTAL LANDSCAPING

MISCELLANEOUS

Design engineering
Surveying

Developer's inspection costs
Quality control testing
Construction traffic control
Rights-of way/easements
City inspection fees @ $45/hr
Permit fees

Boorw3I3ES 1 FPase300
TN 6724 9.00 $ 60,516.00
TN 3733 12.00 $§ 44,796.00
cY $ -
TN 2256 3400 §$ 76,704.00
LF 1738 1550 $ 26,939.00
LF 165 11.50 § 1,897.50
SY 110 22.50 § 2,475.00
SY $ -
SF 700 450 $ 3,150.00
LF $ -
EA 1 1250.00 $ 1,250.00
LF 53 30.00 $ 1,590.00
LS 1 4800.00 §$ 4,800.00
LS 1 3000.00 $ 3,000.00
LS 1 1000.00 $ 1,000.00
EA 1 2000.00 $ 2,000.00
$ 313,717.50
LS $ -
cY 11200 1.25 $ 14,000.00
LS 1 24475.00 $ 24,475.00
LS 1 8200.00 $ 8,200.00
LS 1 4000.00 § 4,000.00
LS $ -
LF $ -
LF 3 -
LS 1 2000.00 $ 2,000.00
$ 52,675.00
LS $ -
LS $ -
LS 1 6000.00 $ 6,000.00
LS 1 6000.00 $ 6,000.00
LS 1 5000.00 $ 5,000.00
LS $ .
HR 40 45.00 § 1,800.00
LS 3 -
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9 Recording costs LS $ -
10 Bonds LS $ -
11 Newsletters LS $ -
12 General construction supervision LS 1 6000.00 $ 6,000.00
13 Other $ -
14 Other $ -
SUB-TOTAL MISCELLANEOUS $ 24,800.00
TOTAL ESTIMATED COST OF IMPROVEMENTS $ 393,792.50
20 % CONTINGENCY $ 78,758.50
TOTAL COST GUARANTEED : $ 472,551.00

SCHEDULE OF IMPROVEMENTS

I SANITARY SEWER
II DOMESTIC WATER

II STREETS May 2003 - July 2003
IV LANDSCAPING ~June 2003 - November 2003
V MISCELLANEOUS May 2003 - April 2004

I have reviewed the estimated costs and time schedule shown above and based on the plans and

the current costg/8t constrystion, ?e to construct and install the Improvements required above.
25 foe 2083

Harold F. Elam, Manager DATE
T AT A 44 5/02
Mark A. Gardner, Mariager DATE

(i corporation, to be signed by president and attested
to by secretary together with corporate seal)

Reviewed and approved.
Zz? %— 5‘/9/03

CITY ENGINEER /‘DATE
r -
%/ fg// 57/
COMMUNITY DEVELOPMENT / DATE
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BANK: ;
PROPERTY: ?
i

DISBURSEMENT AMOUNT: For the construction of improvements to the Property in an ar4vgum ot o cxceed
$__472,551.00

This Agrucment is entered futo by and beween . ("Develaper"), ("Bank")
and the City of Grand Junction, Colorado ("Ciry").

|
Ephemeral Resources, LLC Wells Far Fo Bank West, N.A

i
RECITALS |
i

Developer has been reguired by the City to construct certain improvementsto 29 1/2 & D Road Gr vel Pit
("Lmprovements™) in accordance with the Zoning and Development Code, Improvements Agreement and §ubdivision approval.

|
The Bank has agreed to loan funds to the Developer [or construction vl the Tmprovements. :
I

The Clty Enginecr has approved an estimate of the costs of the Improvements and that amount or an arnuunt not to cxceed
$ 472,551.00 , whichever is greater shall be referred 1o ax the "Funds."”

i y
The parties desire 10 secure the [uil and compMc performance of the Developer's obligations and to qect{;e that the Funds arc
dlsbursed only to pay for the Improvements.

[
|
{
NOW, THERLYFORZE, THE PARTIES AGREE: i

1. BANK PROMISES. Bank shall dedicate or set aside the Funds on behalf of Developer and {or th& City's benefit within
twenty-four hours of cxccution of this Disbursement Agrecment. ‘

Banlk warrants: that the Funds arc Lo be held In truscsolely to sceure Developer's obligations under the limprovements Apreement;
that the Bank shal act as agent of the City in holding the Fuunds; thal the Funds will nat be paid out or disbursgd to, or on hehalfof,
the Developer excepl as set forth in this document and/or as set forth in the Improvements Agreement; und that the Bank may not
modlify or revoke its obligation to dishurse funds ta or on behalf afthe Developer or the City. The Rank warrants that the Funds

are and will be available exclusively for payment of the costs ol satisfactory completion of the Improvemegits. -
2. DISBURSEMENT PROCEDURES. The Funds shall he advanced far payment ol costs incutred {pr the construction of

Improvenicnts on the Property in accordance with the Improvements ist/Detail attached to the Improvements Agreemeny, the
terms of which are mcorporated by this reference. All disbursements must comply with the following prodedures:

(a) Request for Advance, Developer shall deliver to the Bank a written request for the disbirsernent of funds un
forms acceptable 1o the Bank. Such requests shall be signed by Developer, Develaper's General Contractor, Project Engineer und
Architect, if applicable, and the City Engineer. By signing the rcquest for disbursement the Developer is certilying: thatalf costs
for wlich (he advance is being requested have been incurred in cannection with the construction of the l&nprovumems on the
Propery; that all wark performed and materjals supplied are in accordance with the plans and specificatidns submitted 1o and
approved by Lhe City; that the work has been performed in a workmanlike manner; that no funds are being refjuesied for work not
completed, nor for material not installed: the Project Engincer has inspected the Tmprovements for which payment is requested;
and that such improvements have been completed in accordance with all terms, specifications and conditipns of the approved

plans. Anached hereto is the list of those individuals, and their respective signatures, required to sign fhe above described
request(s) for disbursement of funds. i

RECOR TY DOCUMENT :
DER NOTE: POOR QUAL!
PROVIDED FOR REPRODUCTION
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1)) Documentation, Waivers and Checks. Each request for disbursement of funds shall bg accompanied by: (/)
one original and one copy of cach invoice to be paid; (i) checks drawn on Developer's construction Joan a¢count with the Bank,
made payabit Lo the payce(s) and for the amount of each invoice presented for paymeat; (/i) lien waivers |h a form approved by

the Bunk prepared for signature by each payec; und (/v) postage paid envelopes addressed to each payee fomhe mailing of checks
presented to the Bank.

The Bank shall verify its receipt of ull lien waivers relating 1o zny prior disbursements, which lien waivers shall be properly

executed and contain no altcrations or modifications from those lien waivers that have been previously pr};sented to the Bank.
i

Upon approval by Teveloper, the Project Engineer and the Bank of the invoices being presented to the Pank, the Bank shall

advance funds iato the checking account designated for the payment of the invoices aud mail the chcx.ka lo the payee(s) in the

envelopes presented to the Bank, (ogcther with lien waivers and copies of supporting invoices.

Under no circumstances shali the Bank make a disbursement for the payment of an invoice if it in good fuith believes that: (1) the
work has not been completed; (i) the work has not been completed in a workmanlike manner; (jii) wrinen jppmval has not beun
received from the Project Engincer; or (iv) any licn waiver has been altered or modified or has not been réturned Lo the Rank.

I

) Default. Upon default of the Developer on any obligation to the Bank or under the Impr fvemeits Agreement,
the Bank shall dishurse no funds 10, or at the direction ul, the Developer except to the City under the (crms pf the Improvements

Agreement, The Bank shall immcdiately notify the City, th writing, of uny evemt of default or event of defaulr as provided for in
the Tmprovements Agreement and/or as provided herein.

(d) Disbursement to City. In theevent the limprovements are not satisfuctarily and rimely cogstructed, or upon any
default or event of default, the City Engineer shall notify the Bank to immediately cease: disbursement of fuhds to the Developer
and disburse the full amount of the remaining undisbursed funds to the City. Upon such noticc, the Bank shall promptly honor the
demaand of the City Engineer to disburse the Funds to the City or a third party or parties designated in writirLg hy the Ciry. Upon
final completion and acceptance of the performance required under the Tmprovements Agreement, the City shill refund to the Bank
any funds disbursed, il any, which are not actually expended 1o pauy il costs, expenses and liabilities, mcludmg attorney fees,

incurred in completing the hnprovements. Harold F. Elam, Manager

M r
3. PEVELOPER CONSENT: The Developer, by the signaurc of STk Gardner, Manager . o @ ¢ &ritle),

consents to disbursements and other actions authorized and provided for by the terms of this Agresment aﬂur the Improvements
Agresment,

4, LIABILITY FOR LOSS: [fthe Bank fails to disburse funds in accordsnce with the procedures st forth, and the City

suffers loss or damage, the Bank shall be liable to the City fur the Ciry's direct and consequential damages ahd all fees, cosls and
expenses, including attomeys fees.

5. BINDING EFFECT: This Agreement shall be binding on (he heirs, successors, receivers and assigns of all parties and
shall terminate whei the City has sccepted tlhie Improvements and has recorded a release of the Improvemsnts Agreement.

6. IMMUNITY: Nothing contained in this Agreement constitutes a waiver of the Ciry's sovere|gn immuniry under
applicable state faw.



DISBUKSENMEN]1 AGKEERVMIENL

. {age3 of4)

Boork3I3o1 FﬁﬁEED#
Dated this ng day of jff ’_/_ ,2003

1s Fargo Bank West, N.A.

AAA 1s

(BANK)

By: y
Title
Q 8/0% M)WT_Q_ /4/6'7\/'44
Address ,
(DEVEL s SOURCES LLC

file Harold F. Elam, Manager Mark Gardner, Manager
1225 S 7th Street
Grand Junctionm, CO 81501

R?idress

" CITY OF GRAND JUNCTION !
By; e &/%é‘/

Corfifunity Development

Pursuant to the terms of the foregoing Disbursement Agreement (Improvements Guarantee) by and between
Develaper 3 '

. ' e e : _ #s Bank, and the City of Grand

Junction, the following arc the individuals awthorized 1o sign written requests for the disbursement of the Funds: >

DEVELOPER: EPHEMERAL RESOURCES LLC

name) Harold F. Elam /474,,%4\(: ) (si'gnarure)
(name) Watk Cardnet pluger T (igmamne)
(name) ' (signature}



LIODUKSMFELIY T AUKLLIVIEING
. {pagz 4 0f4)

DEVELOPER'S GENERAL CONTRACTOR:

Book 3351

W _
(name) (signature)
DEVELOPER'S PROJECT ENGINEER:

(name) (signature)
DEVELOPER'S ARCHITECT:

e _

(name) (signature)

CITY ENG.TNEER(MVELOPM’WT) .
Exic Hauy. R 2»7%{//{» 45/

(name)

FieNane  dislangk
vevieal  Auguat B, 2002

{signature)

Face S5



1225 South 7th Street
Grand Junction, Colorado 81501
{303) 242-5370 « FAX: (303) 245-7716

70 : Ronnie Edwards proJect : D Road Gravel Pit
City of Grand Junction
Community Development

TRANSMITTED E]ATTACHED DUNDER SEPARATE COVER
For Approval D Copy of Letter
For Correction & Resubmission [—_—l Prints
Apprbved I———I Change Order
Approved as Noted D Plans
For Your Records D Specification

D ‘ IZI DIA Extension

COPIES DATE DESCRIPTION
1 10-26-04 | Development Improvements Agreement Extension

REMARKS
I'll call you in the next week or so to set up a time to review the current DIA.

BYVQ éer//é ,p,;fﬁm pateE__ /0 RF7 oY

FORM 184-02381
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: » VASY > K .1
Ut W3iIo%a Lity Or wbrang Junction Y /uedbb4auldl r

Date: /0=26-0Y

City of Grand Junction

At Aonnic Ld Do rob s
Community Development Department
250 N. 5 Street

Grand Junction, CO 81501

Re:  Development Improvements Agreement Extension
Extension of Completion Date for the DIA
Project:_ 0 A Gravel P/

Dear /s [Jwa r/ K

An extension of the Completion Date for the Development Improvements Agreement (“DIA™) is
being requested for the project captioned above. The completion date set forth in the DIA is
Oe?l 39, 2 004 . Additional time is needed to complete required improvements. Attached
is the revised development schedule. It is requested that the Completion Date be extended for
an additional 6 daysear (circle the appropriate period). The necessary
bank/issuer/disburser has acknowledged and consented to the extension of the letter of credit or

disbursement agreement as requested. (No banl/issuer/disburser signdture is required if the
security is cash.) :

Developer:

é}/cm erq/ /‘fejoufd-cS

STATE OF COLORADO )

"Jss
COUNTY OF MESA )

FERRY P
Q‘h.uoo Ue(
Acknowledged before me and sfbseribed in m jﬂtp N
as NGgoer _ for§ ; REBECCA
£ dayof 1/&&,- *

) el ol

b
i jc//wtcrs/ on this the

Witness my hand and seal.
My commission expires:___ 45 Ao

Signature '
T »\Qﬂl“& Q /SSQMAV\\/I
Print Name /
U z e \D res &{u’\' (= (,3( PR
Title Date

(/‘)Q_KL \ Few-om 6\%\« ’U (/(
Company/Bank”




2261753 8K 3961 Fo 739
O7/01/2005 10:47 AM
Janice Ward CLKRREC Mesa Counta, LU
RecFes $3.00 SurcChe $1.00 ‘

RELEASE OF RECORDING MEMORANDUM
City of Grand Junction
Community Development Department

CFILE#__CUP- 2002 -0l

i . by
This Release relates to a Recording Memorandum dated “mowg ’7,. , 200{3,
and between Ephemeral Resouvers , LLC (Developer) and the City of
Grand Junction, pertainingto ___ D "Road Groawed o (Project),
located at 2937 D Rord , : :
recorded at Book 335 , Page , Msesa County Clerk and Recorders Office.

30 L

WHEREAS, the Developer has installed and constructed certain public and private
‘improvements at and for the Project, which completion was guaranteed by the
execution of a Development Improvements Agreement and/or Maintenance Guarantee
and provision of a Guarantee, and; ' '

WHEREAS, the City of Grand Junction and other agencies possessing authority over
- the Project, and/or the improvements, have inspected-the improvements and have
accepted the same. . :

NOW THEREFORE, officials of the City of Grand Junction, duly representing their
agencies, possessing and representing by their. signatures affixed hereto, that they
possess sufficient authority to accept improvements and may release the Development
Improvements Agreement and/or Maintenance “Guarantee, pertaining to the

“improvements under their jurisdiction, do accept, sign and release said Development
Improvements Agreement and/or Maintenance Guarantee.

CITY OF GRAND JUNCTION:

City Engineer: _ Zm) %‘ '.Date: &, Z%%‘ﬁ/
Planner: @nn@ iﬂu)ﬂuﬁa Date:__ [o’[ék71105

In acknoyv_ledgc_ement with the above signatures, | hereby certify that the improvements
as specified in the Development Improvements Agreement and/or Maintenance
Guarantee have been completed and accepted in accordance with the provisions of the

‘Grand Junction Zoning and Development Code, and are hereby released, subject to the
required warranty period. ’ ‘

| %f/f KM/ ; ?/z;(/df

: Comﬂﬁty‘/[)‘gvelopment' Department Date

The foregoing instrument was executed before me this _-28% day of _Sune

2008, by . '_?Od' eetl , of the Community Development
Department for the City of Grand Junction, Colorado. .

Witness my hand and official seal:

Loctn BT hpait

Notary Public

My commission expires on Hlavem bec A8 2005

6/10/2003



