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1. Parties; The parties to this Development improvements Agreement {("Agreement")
are Gemini Davelsprest e (“Developer”) and the Clty of Grand Junction, Colorado

(*Clty").

For valuable consideration, the receipt and adequacy of which Is acknowledged, the
Parties agree as follows:

2. Effeclive Dafe: The Effective Date of the Agreement shall be the date that it is
signed by the Public Works & Planning Director, which shall be no sooner than
recordation of the final plat or final plan approval whichever first occurs,

RECITALS

The Developer seeks permission to develop property, described on Exhlbit A attached
and incorporated by this reference (“the Property” or "Property”). The Property,
known as Lo Kool Pomr Svbdivision has been reviewed and approved
under Pianning file # PEP 2068~ 233 (“Development" or “the Development"),

The Clity seeks to protect the health, safety and general welfare of the community by
requiing the compiletion of various improvements to the Property and limiting the
harmful effects of substandard development.

A turther purpose of this Agreement is to protect the City from the cost of completing
necessary Improvements itself; this Agreement Is not executed for the benefit of
materialmen, laborers or others providing work, services or material to the Developer
and/or the Property or for the benefit of the owner|s), purchaser(s) or user|(s) of the
Property,

The mutual promises, covenants and obligations contained in this Agreement are
authorized by state law, the Colorado Constitution and City's land development
ordinances and regulations.

DEVELOPER'S OBLIGATION

3. Improvements: The Developer shall design, construct and install, at its own expense,
those on-site and off-site improvements listed on Exhibit B attached and Incorporated
by this reference ("Improvements"” or “the iImprovements").

3a. On and after the Effective Date of this Agreement the Devetoper agrees to pay
the City for #s Administration and Inspection of the Development. The hourly rate for
those services is $45.00/hour. Administration and Inspection includes but Is not limited
to the time expended by the City's planner, engineer, construction inspector and
attorney in directing, advising, correcting and enforcing by means other than
itigation, this agreement and/or the approved development plan. Making
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disbursements and calling/collecting Guarantees are Administration and Inspection
services and shall be charged at $45.00/hour. See, paragraph 19 concerning
attorneys'/ litigation fees.

3b. The scope of this project Is such that the Clty may have to engage independent
consultants(s) to adequately provide inspection services; Developer agrees to pay
such costs, In addition to all others for which Developer is responsible hereunder.

3c. The Developer's obligation to complete the Improvements Is and shall be
independent of any obligations of the City contained herein.

4. Securlty: To secure the performance of ifs obligations under this Agreement the
Developer shall supply a guarantee. The Developer Is required to post security in an
amount of $_/87, ©5% ©k___ (120% of the amount for the Improvements) In a form
and with terms acceptable to the City (“Guarantee”). The Guarantee shall be in the
form of a cash deposit made to the City, a letter of credit or a disbursement
agreement in a form and with content approved by the City Attorney. The
Guarantee specific to this Agreement Is attached as Exhibit C and Is incorporated by
this reference as if fully set forth. e i/

Letterof Creei-tOer—X

Teed o€ ‘k‘wsi' _ X/ R
5. Standards: The Developer shall construct the Improvements

standards and specifications.

Select one: Cash

6. Warranty: The Developer shall warrant the Improvements for one year following
Acceptance by the City. "Wamrant" or “Wamanty” as used herein means the
Developer shall ake such steps and incur such costs as may be needed so that the
improvements or any portion or phase thereof as repaired and/or replaced, shall
comply with the Development's construction plans and/or site plan, City standards
and specifications at the end of the warranty period. The Developer shall warrant
each repaired and/or replaced improvement or any portion or phase thereof for one
year following Acceptance of such repalr and/or replacement.

éa. Upon Acceptance the Developer shall provide a Maintenance Guarantee In an
amountof$__ 2, 17568 (Line G2, Exhibit 8, City Securlty).

éb. The Maintenance Guarantee shall be secured by a letter of credit, cash escrow or
other form acceptable to the City.

7. Commencement, Completion and Abandonment Periods: The Developer shall
commence work on the Improvements within 30 days from the Effective Date of this
Agreement; that date Is known as the “Commencement Date."

7a. The Developer shall complete the Improvements by the end of the twelth month

f[;o?n the Effective Date of this Agreement; that date is known as the "Completion
ate."”
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7b. The Developer shall not cease construction for any period of more than 60
consecutive days. If construction is ceased for 60 or more consecutive days the
Director may deem the Development abandoned (*the Abandonment Period"}.

7c. The Commencement date and the Completion Date are as follows:

Commencement Date:__ 1T /3D :
Completion Date: /20 Pays Folle LYNG START Da)‘a

8. Compliance with Law: The Developer shall comply with alkapplicable federdl, state
and local laws, ordinances and regulations when fulfiing Its obligations under thelr
Agreement. When necessary to protect the public health, sofety or welfare, the
Developer shall be subject to laws, ordinances and regulations that become effective
after the Effective Date,

9. Nofice of Defect: The Developer by and through his/her/its engineer shall provide
timely wiitten notice to the Issuer of the Guarantee and the Director when the
Developer and/or his/her/lts engineer has knowledge, that an improvement or any
part or portion of any Improvement either does not conform to City standards or is
otherwise defective.

9a. The Developer shall correct ali non-conforming construction and/or defects within
thirty (30) days from the issuance of the notice by his/her/its engineer of a/the defect.

10. Acceptance of Improvements: The City shall not accept and/or approve any or
all of the Improvements untli the Developer presents a document or documents for the
benefit of the Clty showing that the Developer owns the improvements in fee simple,
or as accepted by the City Attorney, and that there are no liens, encumbrances or
other restrictions on the Improvements other than those that have been accepted by
the City Attorney.

10a. Approval and/or acceptance of any Improvement(s) does not constitute a
walver by the City of any right(s) that it may have on account of any defect in or
fallure of the Improvement that is detected or which occurs after approval and/or
acceptance,

10b. Acceptance by the Clty shall only occur when the City Engineer, sends a wiiting
to such effect ("Acceptance").

11. Reduction of Securlly: Upon Acceptance of any improvement(s) the amount
4 which the Clly is enfitied to draw on the Guarantee shall be reduced by an amount of
136,818 30 {Line G1, Exhibit B, Total Improvement Costs).

11a. At the wiitten request of the Developer, the Clty shall execute a cerlificate
verifying Acceptance of the improvement and thereafier walving its right to draw on
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the Guarantee to the extent of such amount. A Developer in default under this
Agreement has no right to such certification.

12. Use of Proceeds: The City shall use funds deposited with it, drawn or guaranteed
pursuant to this Agreement only for the purpose of completing the improvements or
correcting defects in or fallure of the improvements or paying Administration and
inspection fees.

13. Events of Default: The following conditions, occurrences or actions shall constitute
a default by the Developer: .

13a. Developer's faliure o complete each portion of the improvements on or before
the Compiletion Date;

13b. Developer's fallure to demonsirate reasonable intent to correct defective
construction of any Improvements within the applicable warranty period;

13c. Developer's Insolvency, the appointment of a recelver for the Developer or the
filing of a voluntary or iInvoluntary petition in bankruptcy respecting the Developer. In
such event the City may immediately declare a defauit without prior notification to
the Developer;

13d. Notification to the City, by any lender with a lien on the Property, of a default by
Developer on any obligation to such lender. In such event, the City may immediately
declare a default without prior noftification to the Developer,

13e. With regard to the Property or any portion thereof: initlation of any foreclosure
action regarding any llen or encumbrance; or initiatlon of mechanics Henis)
procedure(s); or assignment or conveyance of the Property in lieu of foreclosure. In
such event the Clity may immediately declare a default without prior nofification to
the Developer.,

13f. Notification to the City from the bank issuing the Guarantee that it will not renew
the Guarantee at a fime when secuiity Is still required hereunder and no substitute
coliateral acceptable to the City has been provided by the Developer.

13g. Except as provided, the City may not declare a default until written notice has
been sent o the Developer at the address shown in the development file. Nofice Is
and shall be deemed effective two calendar days after maliing thereof by first ciass
Unlted Sates mall, postage prepald.

14. Measure of Damages: The measure of damages for breach of this Agreement by
the Developer shall be the reasonable cost of satisfactorlly completing the
Improvements, plus reasonable expenses. Expenses may include but are not imited to
contracting costs, collection costs and the value of planning, engineering, legal and
administrative staff fime devoted to the collection/completion of the improvements.
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For improvements upon which construction has not begun, the estimated costs of the
iImprovements as shown on Exhibit B shall be prima facle evidence of the minimum
cost of completion; however, the maximum amount of the Developer's liabiiity shail
not be established by that amount or the amount of the Guarantee.

15. Clty's Rights Upon Default When any event of default occurs, the City may draw
on the Guarantee or proceed to collect any other security to the extent of the face
amount of the Guarantee less elghty percent (80%) of the estimated cost {as shown
on Exhibit B) of all improvements for which the City has given its Accepfance and no
warranty work is reasonably required. The City may also exerclse its rights to
disbursement of loan proceeds or other funds under -the City Improvements
disbursement agreement.

15a. The City shall have the right fo complete improvements liself or it may contract
with a third porty for completion.

15b, The Developer grants o the City, its successors, assigns, agents, contractors and
employees, a nonexclusive right and easement to enter the Property for the purposes
of constructing, reconstructing, maintaining, Inspecting and repairing the
Improvements. A

15¢. The City may assign the proceeds of the Guarantee or other funds or assets that
it may receive in accordance with this Agreement fo a subsequent developer or
lender that has acquired the Property by purchase, foreclosure or otherwise.

16d. That developer or lender shall then have the same rights of completion as the
City i and only if the subsequent developer or lender agrees in writing o complete or
correct the improvements and provides to the City reasonable securty for that
obligation.

15e. These remedies are cumulative In nature and gre in addition to any other
remedies the City has at law or in equity. '

16. Indemnification: The Developer expressly agrees to indemnify and hold the City, its
officers, employees, agents and assigns (“City") harmiess from and against all claims,
costs and Habliities of every kind and nature, for injury or damage received or
sustained by any person or entily In connection with or on account of the
performance or non-performance of work at the Property and/or the Improvements
and/or the Development that Is being done pursuant to this Agreement.

1éa. The Developer further agrees to aid and defend the City in the event that the
City and/or the improvements is named as a defendant in an action concerning the
performance of work pursuant to this Agreement except for a sut wherein the
Developer states claim(s) against the City.

16b. The Developer is not an agent, partner, joint venturer or employee of the City.
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17. No Waiver: No waiver of any provision of this Agreement by the City shall be
deemed or constitute a waiver of any other provision nor shall it be deemed or
constitute a continuing wailver unless expressly provided for by a written amendment
to this Agreement signed by both the City and the Developer; nor shall the walver of
any default under this Agreement be deemed a walver of any subsequent default or
defaults of the same type. The City's fallure to exercise any right under this
Agreement shall not constitute the approval of any wrongful or other act by the
Developer or the acceptance of any improvement.

18. Amendment or Modification: The parties to this Agreement may amend or modify
ihis Agreement only by written instrument executed on behdif of the City by the City
Manager or his designee and by the Developer or his/her/its authorized officer. Such
amendment or modification shall be properly notarized before it may be deemed
effective.

19. Attorney’s Fees: Should either party be required to resort to litigation to enforce the
terms of this Agreement, the prevdalling party, plaintiff or defendant, shalt be entitled fo
costs, including reasonable attorney's fees and expert witness fees, from the opposing
parly. The City shall be entitled o claim the value of lts in-house attorneys at the rate
of $125.00 per hour. |f relief is awarded to both parties the attorney's fees may be
equitably divided between the parties by the decislon maker.

20. Vested Rights: This Agreement does not guarantee, represent or ceriify that the
Developer Is entitted to any other approvalls) required by the City, before the
Developer Is entitled o commence development beyond the scope of this
Agreement or fo fransfer ownership of the Property being developed.

21. Integration: This Agreement, together with the exhibits and attachments thereto
constitutes the entire Agreement between the parties. No statement(s), promise(s) or
lndrt}:icemenfs(s) that Is/are not contained in this Agreement shall be binding on the
parties.

22, Third Party Rights: No pefson or entity who or which s not a parly to this
Agreement shall have any right of action under or be a beneficiary of this Agreement.

23. Time: For the purpose of compuling the Abandonment Period and
Commencement and Dates, such fimes In which war, civil disasters or acts of God
occurs or exist shall not be Included if such prevents the Developer or City from
performing its obligations under the Agreement, The Developer must notify the Clty In
writing if/when it asserls impossibliity of performance under this paragraph. The City
may reject the Developer's assertion, If it finds, In writing that the condifion(s) that the
Developer asserts do not exist.

24, Severabiity: If any part, term or provision of this Agreement Is held by a court of

competent jursdiction fo be illegal or otherwise unenforceable, such Hlegality or
unenforceabliity shall not affect the validity of any other part, term or provision. The
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rights of the parties shail be construed as If the part, term or provislon was never part of
the Agreement,

25. Benefits: The benefits of this Agreement fo the Developer are personal and may
not be assigned without the express written approval of the City. Such approval may
not be unreasonably withheld but any unapproved assignment is void.

25a. Notwithstanding the foregoing, the burdens of this Agreement are personal
obligations of the Developer and also shall be binding on the heirs, successors and
assigns of the Developer and shall be a covenant(s) running with the Property.

25b. There is no prohibition on the rght of the City to assign its rights under this
Agreement,

25¢. Upon wiitten request from the Developer the City shall expressly release the
original Developer's Guarantee and/or contract obligations If it accepts new security
from any developer or lender who obtains the Property, however, no other act of the
City shall constitute a release of the original Developer from his liabllity under this
Agreement,

25d. When the City has issued its Acceptance regarding the improvements, the City
agrees 1o state the same In writing, with appropriate acknowledgments.

25e. The City shall sign a release only after ali warranty periods, as extended by
litigation, repair or aiteration work, have explired, :

26. Notice: Any notice required or permitted by this Agreement shall be deemed
effective two calendar days after deposit with the United Siates Postal Service, first
class, postage prepald and addressed as follows:

if to Developer: GEMIN/ .DEUE@M%T LLC _Name -Developer/Company

2070 & 3y RO Address {Sfreet and Malling)
G anvd Jonctimn, Co - 81587 City, State & Zip Code
(G70Ks) 2¢3 /62 Telephone and Fax Numbers
(770) FAK 25S-702Y ‘

Jay Kee 2070 @ Yahoe. domny E-maill

Cc:
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if to City: Office of the City Attorney
250 North 5% Street
Grand Junction, CO 81501

Cc: : Public Works & Planning Department
250 North 5t Street
Grand Junction, CO 81501

27. Recordation: Developer shall pay the costs to record a memorandum of this
Agreement (Exhibit D) In the records of the Mesa County Clerk and Recorder’s Office.
The Developer may, at his/her/its option record the entire agreement.

28. Immunily: Nothing contained in this Agreement constitutes a walver of the Clity's
sovereign or other immunity under any applicable law.

29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any action
commenced by elther party to this Agreement whether arising out of or relating to the
Agresment, the Guarantee, the Maintenance Guarantee or any action based arising
out of or under this Agreement shall be deemed to be proper only If such action Is
commenced In Mesa County, Colorado.

29a. The Developer expressly walves his/her/its right to biing such action in or fo
remove such action {o any other court whether state or federal.

30. Liabllity before Acceptance: The City shall have no responsibiiity or fiabliity with
respect to any street or other iImprovement{s}, notwithstanding the use of the same by
the public, unless the street or other Improvement shall have recelved Acceptance by
the City.

30a. If the City allows a street to be constructed in stages, the Developer of the first
one-half street opened for traffic shall construct the adjacent curb, gutter and
sidewalk in the standard location and shall construct the required width of pavement
from the edge of gutter on the side of the street nearest the property to enable an
initial two-way traffic operation without on-street parking.

30b. Developer shall also construct and pay for end-transitions, intersection paving,
?rc;lf?cge facliities and adjustments to existing utllities necessary to open the street to
raffic.

30c. The Cily shall not issue Its wiltten Acceptance with regard to any improvement(s)
including any street, storm drainage faclity, sewer, water faciiity or other required
improvement(s), until the Developer: ‘

() fumnishes to the City Engineer as-bullt drawings In reproducible form, blue line
stamped and sedled by a professional engineer and In computer disk form and coples
of results of all construction control tests required by Clty specification;

(li) provides written evidence to the City Engineer under signature of a qualified expert
that the earth, solls, lands and surfaces upon In and under which the Improvement(s)
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have been construcied or which are necessary for the Improvements are free from
toxic, hazardous and other regulated substances or materiais;

() provides written evidence to the City Attorney that the title to lands underlying the
improvements are free and clear from all fiens and encumbrances, except those items
and encumbrances which may be approved in wiiting by the City Attorney; and

{iv) provides wiitten evidence, certified by the Developer's engineer, that the work
was systematically inspected and tested and that the materials and the compaction
of the materials that are required to be compacted, were In conformance with City-
approved plans and specifications. '

" k1) T

Developer! ! Date
MARK. Ww. [ENMAM  MANAGER

Name (printed) ~

Corporate Attest:

Name - | ~ Date

City of Grand Junction
250 North Fifth Street
Grand Junction, CO 81501

5/15/2007
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TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS NECESSARY.
USE SINGLE SPACING WITH A ONE INCH MARGIN ON EACH SIDE,

EXHIMT A

Real property situated in the northwest quarter of the southwest o> .-

quarter of Section 32, Townhsip 1 South, Range 1 East of the
Ute Meridian, said property being more particularly described
as follows: '

LOT 3, REPLAT OF BUENA VISTA SUBDIVISION, MESA COUNTY,
COLORADO TOGETHER WITH THE VACATED RIGHT-OF-WAY
(ORDINANCE NO. (4025)

Now LOOKOUT POINT SUBDIVISION



Clty of Grand Junetion Pags 10f6

EXHIBIT B
IMPROVEMENTS COST ESTIMATE

pate;__7:4-° 9
DEVELOPMENT NAME: 2O KUt PosnwT

LOCATION; 2753 Hwy Sp -
PRINTED NAME OF PERSON PREPARING:_A/c~?Zewer Balliy

- Unk “Extended
m mm Deseription “‘m i Qﬂﬂﬂl Price Price
A, SANITARY SEWER
1 / ankary Gewer Main iF | Sa07 mm
F] Sa :ﬁ:l‘n LF -
3 | "F tary n i “
4 |Sewer services EAor LE Z |72z 2 % VEZ L%
5 [Senitary Sewer Manhole EA 18 -
8 [Saniiery r Drop Manhale $ -
7__[Connection to Exiating Manhole $ :
8 |Conorete Encassment (3 $ -
7E57 /A 2 W R A TR
$ - _
Subtotal Part A Sanitary Sewer $/ 705 17, 58275
8. DOMESTIC WATER
1 Water Main E % ®) L ® 2 GRS
Water Maln i 1E / e /i £l B2 ..
3 Water Main F 3 -
4 Galsvaive EA / 2
5 tevaive “EA
T Galevave EA P
7__|Waler Services EAorlF|
8 |Gonnect lo Existing Waler Line EA Z
e Uﬁ&mﬁ. BT
r £ ) " -A
114 W . ‘E"M Y - - ,
7 iy 21 9 Y YA V2 A . 7y
Subtotal Part B - Domestic Water $ Zo38 98¢ 20 393.9Y

Exhibit B: improvemants Gost Estimate Updated: 7/13/2007



Page 20f 8

Clity of Grand Junstion
Unit Fxtended |
m_.__mmm_._—_m_lmm L
C1. STREETS
¥ g7l 450 70-0p
AN FZ 7|8 157 -
"IN : i $
v |427 | 292 35%.
' Thickness) gy $ .
Hot Biaminous Paving Grading T e
7 mw%{ —— gy |421 Al s 7745
Hot Bituminous Paving, ng (" _ o ) |
8 jihick sy |/Z53p B0 |s fear> ]
Hof%ﬁuminom Faving, Patching (=¥
8 |Thick) sY $ -
10_|Geotexilie sy $ :
11 ncrete Curb ( Wido% “E'lgﬁ; LF $ -
12 [Concrets Curb and Guiter de’ LF $ -
13 Oonm;ﬁumndeuuwuﬁwa' “1IF $ -
Mono { Curb, Gutter and s
14 |Sidewalk ( 'Wlda LF -
Dl urb, Gutter, and Sidewal ‘TEE:E“ "
18 w;;;) ' uien e LF | 172 | 205 | z«%
16 |Concrele Sidomu(nd( "Wide) — LF $
Concrete Gutter a riveway ecHon e
17 ek sy | f0DB Cl1Y, é?’l‘il /P
Concrets Drainags Pan (' Wide, "
18 |Thiok) LF $ -
18 |Concrete Gomar Filie| QY 3 -
20 |Concrete Curb R 8y 3 -
5T TComplels Concrele tormer & ; -
22__|Concrete Drivaway {__* Thiok 8Y $ -
22 1Dr fConorets F Y $ -
e I e e e—
2 nsg . 124 i B
26 % ‘New, Remove/Repiace TF ' [ (2 -
2 roat Lights EA ¢ -
28 Construction or Reconstruciion X)) 3 -
20 |Flowable Fill cY $ -
30 eves, " PVC (F [ -
Sl 70 TR PN 22 M 2 M s o

Exhiblt B: Improvements Cost Eetimate

Updeled: 7/13/2007



Page 306

Clity of Grand Junction
| Unit “Extended
ool ot | un lowm| eieo | P |
C2. BRIDGES ; -
1 |Box Cuvert Pre-Cast L8 -
3 ol Cagt-in-Flece Bﬁ } -
4 [Parapet Wall_ K} $ -
5 {Rafing (hanral urdral) 18 $ :
Subtotal Part C - Streets and Bridges $1421- #4
H41,592. 43
D1, EARTHWORK
7 Lng Sos0 |8 =spsp O
2 nnd or / . 4
; Unola ed mvallor :C;’ 21 /q%
4 Unduu =mbankment Yyl >
5 |GHt Fenos 5 5 1500 13 5 w
"~ [Walering (Dual Gonirol] ADu 8T/ o it
2 2ere g | Ac | LEF 17D TS5 16, 05120
D2, ] REMOVALS AND RESETTING
1__|Removel of 4 U LNCL. BN ] 8Y % -
2 movel of neous Concrete BY -
3 [Remove Curb and Gutter LF 3 -
4__|Removel of Culverls L 3 -
[ move Structures ’?f\ S -
[] ove Signs N
7__ |Remove Fence LF $ -
8 __{Adjust Menhole EA $ -
9 ust Valvebox EA $ -
10 _[Relocate or Adjust Utliities X3 $ -
D3. |SEEDING AND S8OIL RETENTION
1 |8od 8Y %
2 __|8esding (Native) €Y or AC -
3 ding (Biuegrassiewn) S erAC $ -
4 4 and Mulching 8Y or AC ; <
5. on Diar -

Exhibt B. improvements Cost Estimate Updated: 7/13/2007
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City of Grend Junction
Unit Extended
it N RO LORCIIRLonN Pd“
4. |[STORM DRAINAGE FACILITIES
72 222 B Drain P tF 1778 | >5x318 #2527 - 74
o SomDran P IF -
+ :
5 ] * Plared End Seckon EA -
8 |~ Flared End Beokion EA 3 -
3 Brain Menhols % ] -
16_|80" Storm Drain Manhole -
11_{7Z Storm Drain Menhole EA 7 ap] m/
12__|Manhole wih Box Base g: % :
13 [Connecilon to -
14 |Single Curb O n!nn%formmlnw EA 7 ELYI% & @/'W—
e —
arm Draln Infet : -
17 _|Detention Area Outlet struciure EA -
18 RIp-RagPT.g -e___é" cY ; -
10 [Sldewalk h Drain EA $ -
20 [Pump Sysier Fefuding Efesical s ; -
Subtotal Part D - Grading and Drainage $ - G, 525 06

Exhibit 8: improvements Cost Estimate

Updated: 7/13/2007



Fagebore

City of Grand Junction
Unit Extended
E1, RRIGATIO
1__|Cennect o % 120 7
7 % [F 7] ¢ /2 "{ 200 '
3 LF— :
4 an ) -
— EA = /725 |8 7200
and Conorele Vaulk_ 18 : ;t‘ -
7 re EA -
acuum Refief and/or Alr Releass Vaive | EA $ -
E2. LANDSCAPING
L8 $ -
cY % WAZYIE)
(8 -
¥ $ Gzo.m
{re , 8 S __Zopor
2 : =
8 1Yur%ﬁtommo o, 8 $ <o
) “’fm‘ e $ 750 a
Subtotal Part E - Landscaping and Irrigation $ 347000

Exhibit 8: Improvements Cost Estimats

Updated: 7/13/2007

3,470 00



City of Grand Junctien

“F. Miscellaneous ltems
__i 2.0w - Zg";m - 20
: e
T o % 2.00% -~ | 23000
% -
) F“huwm ¥ | 080% % - Z00- %0
7| % 2.00% - | 2350
Subtotal Part F - Miscellaneous ltems 87 77000
% = Percentage of totel slte construction costa
COST SUMMARY:
G1 Total improvement Costs $130,8763p
G2 City Security (20%) $ 26,/75/68 /71» 68
Total Guarantee Amount $157,054-0b
NOTES

. All prices shall be for items complete In place and accepled.

. All pipe prices shall Inciude excavation, pips, hedding, backM, and compaction.

Water main shell include pipe, excavation, badding, backfil, bands, and appurtenances not
emized elsawhere,

All concrete ltems shall Include Aggregate Bess Couree where required by the drawings.

. lenmoplpotypcﬁorkﬂmuonplpemde
Recondii

LN

DNOH A

9
(¥ corporation, lo be signed by President and sttested
to by Secretary together with the corporete seals.)

| hava reviewed the astimated costs and time schedule shown above and, basad on the
consiruction drawings submitted to date and the current cost of construction, | teke no

Exhibit B: improvements Cost Estimate Updated: 7/13/2007



DISBURSEMENT AGREEMENT

(improvements Guarantee)

pEVELOPER: _ EMiN/ Uevelopman T, LLL
BANK: [ 8D |
PROPERTY: AookovT Bt Susduision 2353 Huy Sz

DISBURSEMENT AMOUNT: For the construction of Improvements to the Property in an
amount not to exceed $__1 30, 811800

This Agreement Is entered Into by and between & &M IN ! Da)e’lld,am LU ("Developer"),
18D {("Bank”} and the City of Grand Junction, Colorado {"City").

RECITALS
Developer hqs been .required by the City fo construct ceriain improvements to
Leo oyt PorutSu@iv/Sion ("Improvements”) In accordance with the Zoning

and Development Code, improvements Agreement and subdivision approval.

The Bank has agreed o loan funds to the Developer for construction of the Improvements.

The City Engineer has approved an estimate of the costs of the Improvements and that
amount or an amount not to exceed $ 136,8 1800 . whichever Is greater, shallbe
referred to as the “Funds.”

The parties desire to secure the full ond complete performance of the Developer's
obligations and to secure that the Funds are disbursed only to pay for the Improvements.

NOW, THEREFORE, THE PARTIES AGREE:

1. BANK PRbMISES. Bank shall dedicate or set aside the Funds on behalf of Developer
and for the City's benefit within twenty-four hours of execution of this Disbursement
Agreement,

Bank warrants: that the Funds are to be held in trust solely to secure Developer's obligations
under the Improvements Agreement; that the Bank shall act as agent of the Cly in holding
the Funds; that the Funds will not be pald out or disbursed to, or on behalf of, the
Developer except as set forth in this document and/or as set forth In the Improvements
Agreement; and that the Bank may not modify or revoke its obligation fo disburse funds to
or on behalf of the Developer or the City. The Bank warrants that the Funds are and will be
available exclusively for payment of the costs of safisfactory completion of the
improvements.

2. DISBURSEMENT PROCEDURES. The Funds shall be advanced for payment of costs
incurred for the construction of improvements on the Property in accordance with the
Improvements List/Detall attached to the improvements Agreement, the terms of which
are incorporated by this reference. Al disbursements must comply with the following
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procedures:.

(a) Requestfor Advance. Developer shall deliver to the Bank a written request for
the disbursement of funds on forms acceptable to the Bank. Such requests shall be signed
by Developer, Developers General Contractor, Project Engineer and Architect, if
applicable, and the City Engineer. By signing the request for disbursement the Developer Is
certifying: that all costs for which the advance Is being requested have been incued in
connection with the construction of the Improvements on the Property; that all work
performed and materials supplied are in accordance with the plans and specifications
submitted to and approved by the City; that the work hds been performed In a
workmanlike manner; that no funds are being requested for work not completed, nor for
material not installed; the Project Engineer has Inspected the Improvements for which
payment is requested; and that such improvements have been completed in accordance
with il terms, specifications and conditions of the approved plans. Attached heretolis the
list of those individuals, and their respective signatures, required fo sign the above
described request(s) for disbursement of funds.

{b) Documentation, Walvers and Checks. Each request for disbursement of funds
shall be accompanted by: (i) one original and one copy of each invoice o be pald; (i)
checks drawn on Developer's construction loan account with the Bank, made payable to
the payee(s) and for the amount of each Involce presented for payment; (iii} lien waivers in
a form approved by the Bank prepared for signature by each payee; and (iv) postage
pald envelopes addressed to each payee for the malling of checks presented to the Bank.

The Bank shall verify its recelpt of all lien waivers relating to any prior disbursements, which
lien waivers shall be properly executed and contain no alierations or modifications from
those lien walvers that have been previously presented to the Bank.

Upon approval by Developer, the Project Engineer and the Bank of the involces being
prasented to the Bank, the Bank shall advance funds into the checking account
designated for the payment of the invoices and mall the checks o the payee(s) in the
‘env?lopes presented to the Bank, together with lien waivers and copiles of supporting
nvolces,

Under no circumstances shall the Bank make a disbursement for the payment of an nvoice
if it in good faith believes that: (i} the work has not been completed; {if) the work has not
been completed in a workmanlike manner; (i) wiitten approval has not been recelved
from the Project Engineer; or {iv) any lien walver has been altered or modified or has not
been retumned to the Bank. '

(c) Default. Upon default of the Developer on any obligation to the Bank or under
the Improvements Agreement, the Bank shall disburse no funds to, or at the direction of,
the Developer except to the City under the terms of the Improvements Agreement. The
Bank shallimmediately notify the City, in writing, of any event of default or event of default
as provided for in the Improvements Agreement and/or as provided hereln.

. {(d} Disbursementto Cliy. in the event the Improvements are not satisfactorily and
timely constructed, or upon any default or event of default, the City Engineer shall notify



the Bank to immediately cease disbursement of funds to the Developer and disburse the
full amount of the remaining undisbursed funds to the Clty. Upon such notice, the Bank
shall promptly honor the demand of the City Engineer to disburse the Funds to the City ora
third party or parties designated in writing by the City. Upon final completion and
accepiance of the performance required under the Improvements Agreement, the City
shall refund to the Bank any funds disbursed, if any, which are not actually expended 1o
pay ali costs, expenses and llabllities, including attorney fees, incurred In completing the
Improvements.

3.  DEVELOPER CONSENT: The Developer, by the signature of rmuzz W, fem )
(name & title), consents to disbursements and other actions authorized and provided for by
the terms of this Agreement and/or the improvements Agreement.

4, LIABILITY FOR LOSS: If the Bank falls to disburse funds in accordance with the
procedures set forth, and the City suffers loss or damage, the Bank shall be liable to the City
for the City's direct and consequential damages and all fees, costs and expenses,
including atiorney's fees. A

5. BINDING EFFECT: This Agreement shali be binding on the heirs, successors, receivers
and assigns of all parties and shaill ferminate when the City has accepted the
Improvements and has recorded a release of the Improvements Agreement,

6. IMMUNITY: Nothing contalned in this Agreement constitutes a walver of the City's
soverelgn immunity under applicable state law.

Dated this 4% day of Seotewbie 2009,
(BANK) T8D

Address

2070 £ 34 oA,
G nawd \Tuur)‘zq Co B/ o7
Address '




1 (lmprovements

Pursuant to the terms of the foregoing Disbursement Agreemen

Glijcran’ree) by and between _EMING DEVElpmesT, LLC Developer,
Trebd as Bank, and the City of Grand Junction, the following

are the individuals authorized fo sign written requests for the disbursement of the Fungds:

DEVELOPER:
e s /% )

{name) ) (signo'rure)

TJay bee~Tpeossow (

(name)

{si@nature)

(name) | [signature)

PEVELOPER'S GENERAL CONTRACTOR:

8D

(name) (signature)

DEVELOPER'S PROJECT ENGINEER:

(name) ;- (signature)
DEVELOPER'S ARCHITECT:
/A
{name) (signature)
CITY ENGINEER: |
Gn frse her WM
{(name) (stgnature)

revisech:  May 1S, 2007
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DEED OF TRUST

THIS INDENTURE is made and entered into this <# day of September, 2009, between
Gemini Development, LLC, a Colorado limited liability company ("Grantor"), whose address is
2070 E % Road, Grand Junction, Colorado, and the Public Trustee of Mesa County, Colorado
("Trustee") for the benefit of the City of Grand Junction (“Beneficiary”).

WITNESSETH:

WHEREAS, Grantor has executed that certain Development Improvement Agreement (“DIA”)
agreeing, among other things, to construct public improvements and to post security in the
principle sum of One Hundred Fifty Seven Thousand Fifty Four Dollars and Six Cents
($157,054.06), payable upon certain conditions specified in the DIA to the City of Grand
Junction (“Beneficiary”), whose address is 250 North Fifth Street, Grand Junction, Colorado.

WHEREAS, Grantor is desirous of securing to Beneficiary, their successors and assigns,
the obligations pursuant to the DIA (“Secured Obligations™);

NOW, THEREFORE, Grantor, in consideration of the premises and for the purpose of
securing its obligations under the DIA, does hereby grant, bargain, sell, and convey unto Trustee,
in trust forever, that real property whether now owned or hereafter acquired by Grantor, situated
in the County of Mesa, State of Colorado ("Property") and more particularly described as
follows:

Lot 1, Lot 3, Lot 4, and Lot 5 of Lookout Point Subdivision
Subject to the Permitted Exceptions listed in Exhibit A hereto.

TOGETHER with all and singular the tenements, hereditaments, easements, rights-of-way,
licenses, and appurtenances thereunto belonging or in any wise appertaining, whether now owned
or hereafter acquired by Grantor, and any and all rights of ingress and egress to and from
adjoining property (whether such rights now exist or subsequently arise), together with the rents,
issues, profits and other income thereof, and also the entire estate, right, title, interest, claim, and
demand whatsoever of Grantor of, in, and to the same and of, in, and to every part and parcel
thereof; and

TOGETHER with all buildings, structures, and improvements now or hereafter located on
the Property, and any and all easements, rights-of-way, and licenses used in connection
therewith; and

TOGETHER with all oil, gas, minerals, water and water rights, and drains and drainage
rights appurtenant to, located on, under, or above, or used in connection with the Property and

the improvements situated thereon, or any part thereof, whether now existing or hereafter created
or acquired; and



TOGETHER with all machinery, apparatus, equipment, fittings, fixtures, and articles of
personal property of every kind and nature whatsoever, now ' or hereafter located in or upon the
Property or any part thereof and used or usable in connection with any present or future operation
of the Property ("equipment") and now owned or hereafter acquired by Grantor, including,
without limiting the generality of the foregoing, all heating, lighting, laundry, incinerating, and
power equipment, engines, pipes, pumps, tanks, motors, conduits, switchboards, plumbing,
lifting, cleaning, fire-prevention, fire-extinguishing, refrigerating, ventilating, and
communications apparatus, air-cooling and air-conditioning apparatus, elevators, escalators,
shades, awnings, screens, storm doors and windows, stoves, refrigerators, attached cabinets,
partitions, ducts, and compressors and all of the right, title, and interest of Grantor in and to any
equipment which may be subject to any title retention or security agreement or chattel mortgage
superior to the lien of this Deed of Trust. It is understood and agreed that all equipment is part
and parcel of the Property and appropriated to the use of the Property and, whether affixed or
annexed or not, shall for the purpose of this Deed of Trust be deemed conclusively to be real
estate and conveyed hereby. Grantor agrees to execute and deliver, from time to time, such
further instruments as may be requested by Beneficiary to confirm the lien of this Deed of Trust
on any equipment; and

TOGETHER with all leases, rents, issues, royalties, bonuses, income, and profits, of each
and every kind, now or hereafter relating to or arising from the Property and the improvements
situated thereon; and

TOGETHER with any and all awards or payments, including interest thereon, and the right
to receive the same, resulting from the exercise of any right of eminent domain, the alteration of
the grade of any road or street, or other injury to, taking of, or decrease in the value of the
Property and the improvements situated thereon; and

TOGETHER with all right, title and interest of Grantor, if any, in and to the land lying in
the bed of any street, road, avenue or alley whether open, proposed or vacated, in front of or
adjoining the property; and

TOGETHER with all other or greater rights and interests of every nature in the foregoing
property and Grantor's rights to the possession or use thereof and income therefrom, whether now
owned or subsequently acquired by Grantor.

ALL OF THE FOREGOING property is sometimes hereinafter collectively referred to as
the "Indentured Property.”

IN TRUST NEVERTHELESS, and time being of the essence hereof, that in the event of any
default by Grantor as defined in the DIA, which is incorporated herein by this reference,
Beneficiary may file notice with Trustee declaring such default and their election and demand
that the Indentured Property be advertised for sale and sold in accordance with the statutes of the
State of Colorado; and thereupon, Trustee shall sell and dispose of the Indentured Property (en
masse or in separate parcels, as Trustee deems best), and all the right, title, and interest of
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Grantor, its successors and assigns, in and to the Indentured Property, at public auction at the
front door of the courthouse in the county of Colorado wherein the Indentured Property is
situated, or on said premises as may be specified notice of such sale, for the highest and best
price the same will bring in cash, after public notice having been previously given of the time and
place of such sale in accordance with the statutes of the State of Colorado by advertisement
weekly in some newspaper of general circulation at that time published in said county in
Colorado wherein the Indentured Property is situated; copies of said notice shall be mailed in
accordance with the statutes of the State of Colorado governing sales of real estate by Trustee,
and Trustee shall make and give to the purchaser of the Indentured Property at said sale a
Certificate of Purchase, describing such Indentured Property sold, the sum paid therefor, and the
time when the purchaser (or other persons entitled thereto) shall be entitled to a deed therefor,
unless the same shall be redeemed as provided by law; and Trustee shall, upon demand by the
party holding the said Certificate of Purchase, the time for redemption having expired, make,
execute, and deliver to such party a deed to the Indentured Property purchased in accordance with
the statutes of the State of Colorado; and Trustee shall, out of the proceeds of said sale, after first
paying and retaining all fees, charges, and costs incident to such foreclosure sale, including,
without limiting the generality of the foregoing, all attorneys' fees and court costs and charges of
every character, pay to Beneficiary or the legal holder of the DIA the principal, interest, and
additional sums due under the DIA, including, without limiting the generality of the foregoing,
late charges, default interest charges, and fees due under the DIA, according to the tenor and
effect thereof, and all monies advanced by Beneficiary or the legal holder of the DIA for
insurance, taxes, assessments, repairs, maintenance, utilities, maintenance fees-, mechanics' liens
or any other liens on the Mortgaged Property of whatever nature, or for the payment of Grantor's
debts, and any other Secured Indebtedness with interest thereof from the date of the foreclosure
sale to the date of such payment by Trustee at an interest rate per annum equal to the default
interest rate set forth in the DIA, rendering the overplus, if any, first unto any subsequent lienors
in accordance with the statutes of the State of Colorado, and then unto Grantor, which sale and
deed so made shall be a perpetual bar, both in law and equity, against Grantor and all other
persons claiming the Mortgaged Property, or any part thereof, by, from, through, or under
Grantor, or any of them.

It shall be specifically authorized herein that Beneficiary or the legal holder of the DIA or
their representatives may bid at the foreclosure sale held by Trustee or by Order of Court and any
bid by Beneficiary or the legal holder of the DIA may take into consideration anticipated taxes,
assessments, insurance premiums, utilities, maintenance expense, management costs, repairs,
title expense, and the then going real estate agent's commission, all or any of which may be
incurred during the period of redemption or in order to subsequently sell or otherwise dispose of
the Mortgaged Property after the issuance of the Public Trustee's deed, and such amounts shall
not be deemed an overplus distributable to junior lienors or Grantor.

This Deed of Trust shall secure, as a part of the Secured Indebtedness, without limiting the
generality of the foregoing, any additional advances and any expenditures made by Beneficiary or
the legal holder of the DIA (as determined in their sole discretion) for all sums due under any lien
prior to this Deed of Trust, which sums Beneficiary and/or the legal holder of the DIA elect to
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pay in order to protect their security interest in the Mortgaged Property, together with any taxes,
special assessments, insurance premiums, costs of completing the construction of any unfinished
improvements, costs of repairing, maintaining, and preserving said improvements, cost of storage
of materials for incorporation into the improvements and purchased with funds disbursed under
the DIA, utility charges, delinquent payments fees, attorneys' fees, and any other expenditures
made or charges incurred by Beneficiary and/ or the legal holder of the DIA, with interest thereon
from the date of such expenditure at an interest rate per annum equal to the default interest rate
set forth in the DIA, all of which sums may be added to Beneficiary's or the legal holder of the
DIA's bid at any foreclosure sale held pursuant hereto. Grantor hereby assigns to Beneficiary and
the legal holder of the DIA any right Grantor may have by reason of any prior encumbrance on
the Mortgaged Property or by law or otherwise to cure any default under said prior encumbrance,
and further assigns to Beneficiary and the legal holder of the DIA any right Grantor may have by
reason of contract or by law or otherwise to make any or all of the payments described in this
paragraph or which Beneficiary or the legal holder of the DIA is permitted to make on behalf of
Grantor by the terms of this Deed of Trust. Further, it shall be lawful for the holder of the
Certificate of Purchase covering the Mortgaged Property to make any of the foregoing
expenditures, and upon filing receipts evidencing payment of the same with Trustee or the
Sheriff or other person lawfully conducting said sale and issuing said Certificate of Purchase,
such payments or expenditures shall thereupon become an additional claim or indebtedness in
favor of the holder of such Certificate of Purchase and against the Mortgaged Property so sold.
Before redemption can be made from such foreclosure sale, the party redeeming shall be required
to pay, in addition to the amounts specified in said Certificate of Purchase, with interest thereon
as provided herein, the further and additional amounts represented by the foregoing expenditures,
together with interest thereon from the date of such expenditure at an interest rate per annum
equal to the default interest rate set forth in the DIA. In the event of default or foreclosure and if,
in the opinion of Beneficiary or the legal holder of the DIA, it is necessary to complete
construction of any incomplete improvements or make repairs, alterations, or renovations to the
Mortgaged Property in order to preserve, protect, or prevent waste, or change the manner of
utilization or nature of occupancy, Beneficiary shall have the right to proceed as it deems -
advisable and Grantor does hereby appoint Beneficiary as its attorney-in-fact to do such things as
are hereby provided, and this power of attorney is coupled with an interest in the Mortgaged
Property and is irrevocable.

AND, Grantor represents, warrants, and covenants to Beneficiary, their successors and
assigns, that Grantor and the members and managers of Grantor are now in a solvent condition;
and no bankruptcy or insolvency proceedings are pending or contemplated by Grantor or any
member or manager of Grantor, or to Grantor's knowledge, threatened against Grantor or any
member or manager of Grantor. Grantor, for itself and for its heirs, successors, and assigns,
covenants and agrees to and with the Trustee and Beneficiary that at the time of the ensealing and
delivery of these presents, it is well seized of the said lands and tenements in fee simple title to
the Mortgaged Property and has good right, full power and lawful authority to grant, bargain,
sell, convey, transfer, assign and mortgage the Mortgaged Property. Grantor hereby fully and
absolutely waives and/or subordinates all rights and claims it may have in or to the Mortgaged
Property as a homestead exemption or other exemption under or by virtue of any federal, state, or
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local law now or hereafter in effect. Grantor further warrants that the Mortgaged Property is free
and clear of all liens, security interests, encumbrances and other title matters, including, without
limitation, mechanics' liens, materialmen's liens and liens for special assessments for work
completed or under construction on the date hereof except for those matters set forth in Exhibit
"A" attached hereto and incorporated herein by this reference ("Permitted Exceptions"); and that
Grantor will warrant and forever defend the title to the Mortgaged Property against the claims of
all persons whomsoever claiming or to claim the same or any part thereof, subject to the
Permitted Exceptions, and the Mortgaged Property in the quiet and peaceable possession of said
Trustee, his successors and assigns, against all and every person or persons lawfully claiming or
to claim the whole or any part thereof, the Grantor shall and will warrant and forever will defend.
The Warranty of Title contained herein shall survive the foreclosure of this Deed of Trust and
shall inure to the benefit of and be enforceable by any person who may acquire title to the
Mortgaged Property pursuant to foreclosure.

GRANTOR further represents, warrants and covenants to Beneficiary, its successors and
assigns, that Grantor is duly organized and validly existing and in good standing under the laws
of the State of Colorado with the power to own the Mortgaged Property and carry on its business
as is now being conducted; that the DIA, this Deed of Trust and all other documents or
instruments securing payment of the DIA constitute the legal, valid, and binding obligations of
Grantor, and any other party thereto and are enforceable in accordance with their terms; that
Grantor's execution and delivery of, and performance under, the DIA, this Deed of Trust, and all
other documents or instruments securing payment of the DIA have been duly authorized by all
requisite action under Grantor's and the general partner(s) of the Grantor's governing documents
and are not in contravention of such documents, the law or any indenture agreement, or
undertaking to which Grantor or any general partner of Grantor is a party or by which Grantor or
any general partner of Grantor is bound.

GENERAL COVENANTS

THE GRANTOR FURTHER COVENANTS AND AGREES AS FOLLOWS:

1. Existence. Grantor will continuously maintain its existence as a Colorado limited
liability company as currently constituted.

2. Payment. Grantor will make prompt payment, as the same become due, of all
installments of principal, interest, and other charges becoming due under the DIA or this
Deed of Trust.

3. Payment of Taxes and Prior Encumbrances. During the continuance of the Secured
Indebtedness or any part thereof, the Grantor will, prior to delinquency, pay all taxes and
assessments levied on the Mortgaged Property (including water and/or water company stock
assessments and periodic condominium or owner association dues or assessments, if any) and all
amounts due or to become due on account of principal and interest on prior encumbrances, if any.
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4. Insurance of Premises. Grantor shall keep the Mortgaged Property insured, in such
amounts and with such companies as Beneficiary shall approve in writing, against loss by fire,
lightning, windstorm, tornado, flood, boiler explosion or malfunction, any other casualty, and
public liability with loss of rents and such other causes as may be required by Beneficiary with
loss payable to the Beneficiary hereunder as their interest may appear. Grantor will deliver to the
Beneficiary the policy or policies of insurance,” with a standard mortgage clause in favor of
Beneficiary attached thereto, as further security for the Secured Indebtedness. In the event of loss
or damage, the proceeds of all such insurance may be applied to the payment of the Secured
Indebtedness or to the repair, rebuilding, or replacement of the improvements damaged or
destroyed, as the Beneficiary in their sole discretion may elect or direct. The said proceeds of
such insurance, if to be applied to repair, rebuilding or replacement of improvements, shall be
retained in the possession of the Beneficiary until the said repair, rebuilding or replacement, in
the sole judgment of the Beneficiary, is complete.

5. Advances by Beneficiary for Taxes, Insurance or Prior Encumbrances. In the case of
the refusal or neglect of the Grantor to thus insure and deliver the policies of insurance or to pay
such taxes or assessments or amounts due or to become due on prior encumbrances, if any, the
Beneficiary may procure said insurance or pay such taxes, assessments or amount due upon prior
encumbrances, if any, and all monies thus paid, with interest thereon at 8% per annum, shall
become so much additional indebtedness secured by this Deed of Trust, and shall be paid out of
the proceeds of sale of the Property aforesaid if not otherwise paid by the Grantor. Such failure
to so insure or to pay such amounts shall be a violation or breach of the covenants of this Deed of
Trust.

6. Possession of the Property-Appointment of Receiver. In the case of any default or
breach under the terms and covenants of the Secured Indebtedness or this Deed of Trust, the
Beneficiary shall at once become entitled to the possession, use and enjoyment of the Mortgaged
Property and to the rents, issues and profits therefrom, from the date of the accruing of such right
and continuing- during the pendency of foreclosure proceedings including any period of
redemption. Such possession shall at once be delivered to the Beneficiary or the holder of the
Certificate of Purchase upon demand. Upon refusal, the delivery of such possession may be
enforced by the Beneficiary or the holder of the Certificate of Purchase by an appropriate civil
suit or proceeding. The Beneficiary or the holder of the Certificate of Purchase shall be entitled
to appointment of a receiver for the Mortgaged Property to receive the rents, issues and profits
therefrom from and after any such default, including the time covered by foreclosure proceedings
and the period of redemption, as a matter of right without regard to the solvency or insolvency of
the Grantor or of the then owner of said Property and without regard to the value of the
Mortgaged Property. Such receiver may be appointed by any court of competent jurisdiction
upon ex-parte application and without notice, notice being hereby expressly waived. All rents,
issues, profits, income and revenue from said Mortgaged Property shall be applied by such
receiver to the payment first of the fees and costs of such receivership proceeding and then to the
Secured Indebtedness. The balance remaining, if any, shall be disposed of in accordance with the
orders and directions of the court. The fees of any such receiver, attorneys' fees incurred in
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appointment of the receiver and administration of the receivership estate and all costs, including
court costs, shall be the liability of the Grantor, its successors and as-signs, shall be due and
payable upon demand and shall become so much additional indebtedness secured hereby. Failure
to pay said fees and costs upon demand shall be in breach of the terms of this Deed of Trust. The
rights of Beneficiary under this paragraph shall be in addition to and not in lieu of any rights
existing by virtue of a separate Assignment of Leases, Rents and Other Income.

7. Alienation or Encumbrance of the Mortgaged Property. In the event the Grantor shall
sell, convey, alienate or dispose of the Mortgaged Property described in this Deed of Trust, any
part thereof or any interest therein (including, but not limited to, outright conveyance;
conveyance or alienation of any interest in the Mortgaged Property or any part thereof by land
installment contract or contract for deed; and alienation of any interest in the Mortgaged Property
by lease or rental agreement with option to purchase) the entire Secured Indebtedness,
irrespective of the maturity dates expressed therein, shall immediately become due and payable.
If the Secured Indebtedness is accelerated by reason of sale, conveyance, alienation or disposal of
the Property or any part thereof, the indebtedness as accelerated shall include as a part of the
principal balance and interest accrued at the rate set forth in said DIA, the equity participation
amount, if any, as set forth in the said DIA.

In the event the Grantor shall further encumber the Mortgaged Property described in this
Deed of Trust by creation of a lien or encumbrance junior to the lien of this Deed of Trust
without the prior written consent of the Beneficiary hereunder, the entire Secured Indebtedness
secured by this Deed of Trust, irrespective of the maturity dates expressed therein, shall at the
option of the Beneficiary and without delay or notice become immediately due and payable. The
consent of the Beneficiary to such further en-cumbrance shall not be unreasonably withheld.
Nothing in this paragraph shall, however, limit the ability of the Beneficiary hereunder to
withhold consent to alienation of the Mortgaged Property as set forth in the paragraph
immediately above.

8. Time of the Essence. Time is of the essence of this Deed of Trust and in the event the
Grantor or the Grantor's successors or assigns fail to pay Beneficiary any and all sums due
according to the terms of the DIA and this Deed of Trust and fail to observe and perform any of
the covenants and agreements contained in said DIA or this Deed of Trust, Beneficiary may, at its
option, declare said DIA and the remaining indebtedness owing thereunder due and payable, and
any tax assessments, insurance premiums, or other advances made or paid by said Beneficiary

and not repaid by the Grantor shall become an additional indebtedness hereunder and secured by
this Deed of Trust.

9. Covenant Against Waste. The Grantor, for himself and for his heirs, successors and
assigns, covenants and agrees to maintain the Mortgaged Property in good and safe repair and not
to permit any waste upon the Mortgaged Property which would impair the value of the security,
which waste may consist of, but is not limited to, cutting and removal of timber and lumber;

removal of topsoil and gravel; overgrazing; strip mining; and neglect in the repair and
maintenance of the improvements.



10. Condemnation. If the Mortgaged Property or any part thereof shall be condemned and
taken under the power of eminent domain, all damages and awards for the portion of the
Mortgaged Property so taken shall be applied at the option of the Beneficiary either to the
repayment of the Secured Indebtedness or to the rebuilding, repair and restoration of the lands
and/or improvements damaged by said taking. Any balance of such damages or awards
remaining after application as above set forth shall be paid over to the Grantor.

11. Operating Statements, Inspection and Management. Beneficiary shall have the right,
at all reasonable times, to inspect the Mortgaged Property. Upon the request of Beneficiary,
Grantor shall furnish to Beneficiary a balance sheet, a statement of income and expenses of the
Mortgaged Property and a statement of changes in financial position, each in reasonable detail
and certified by Grantor and, if Beneficiary shall require, prepared and certified by an
independent certified public accountant. Grantor shall furnish, together with the foregoing
financial statements, and at any other time upon Beneficiary's request, a rent schedule for the
Mortgaged Property, certified by the Grantor, showing the name of each tenant, and for each
tenant the space occupied, the lease expiration date, the rent payable and the rent paid.

Prior to entering into any agreement or arrangement for the management of the Mortgaged
Property by any party or parties other than any entity wholly or partially affiliated with
Beneficiary, Grantor shall first submit such agreement or arrangement to the Beneficiary for their
written approval. Grantor, or any party selected by Grantor to manage the Mortgaged Property,
shall at all times manage and operate said Mortgaged Property in compliance with all applicable
laws, ordinances, orders, rules and regulations. Grantor, or its management agent, shall select
tenants and perform all management functions, including, but not limited to, the collection of
rents and the providing of utilities, cleaning, repair and maintenance services in a manner
consistent with the operation of a first-rate Property of similar nature to that encumbered hereby
in the general locale of the Mortgaged Property.

12. Approval of Leases. Grantor shall furnish to the Beneficiary copies of all lease forms to
be used to lease any portion of the Mortgaged Property. No such lease form shall be effective

without the prior written consent of Beneficiary. Such approval shall not be unreasonably
withheld.

Grantor shall furnish to the Beneficiary copies of all leases or instruments of extension,
renewal, termination or modification of said leases now existing or hereinafter executed which
cover any portion of the Mortgaged Property. Grantor shall also supply the Beneficiary copies of
all extensions, renewals, modifications and terminations of said leases. No such lease or
extension, renewal, modification or termination shall be effective without the prior written
consent of Beneficiary. Such approval shall not be unreasonably withheld.

13. Forebearance; Substitution of Collateral; Partial Releases. It is understood and
agreed that the Beneficiary may, at any time, without notice to any person, grant to the Grantor
any indulgences of forbearance, grant any extension of time for payment of any indebtedness
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secured hereby, or allow any change or changes, substitution or substitutions, of or for any of the
Property described in this Deed of Trust or any other collateral which may be held by
Beneficiary. Beneficiary's action in so doing shall in no way affect the liability of the Grantor or
Grantor’s obligations under the DIA, nor shall it in any way affect or impair the lien of this Deed
of Trust upon the remainder of the Property and upon other collateral which is not changed or
substituted. It is also understood and agreed that the Beneficiary and the Trustee may, at any
time, without notice to any person, release any portion of the Property described in this Deed of
Trust or any other collateral which may be held as security for the payment of the Secured
Indebtedness either with or without consideration for such release or releases. Such releases
shall not in any manner affect the liability of the Grantor, nor Grantor’s obligations under the
DIA, nor shall said releases in any manner affect, disturb or impair the validity and priority of
this Deed of Trust, for the full obligations under the DIA together with all interest and advances
which shall become due or payable, upon the remainder of the Property and other collateral
which is unreleased. It is distinctly understood and agreed by the Grantor and the Beneficiary
that any release or releases may be made by the Beneficiary and the Trustee without the consent
or approval of any person or persons whomsoever.

14. Prosecution or Defense of Actions Affecting Obligation or Lien. If Grantor fails to
perform the covenants and agreements contained in this Deed of Trust or if any action or
proceeding is commenced which affects Beneficiary's interest in the Mortgaged Property or the
validity of the DIA secured hereby including, but not limited to, actions in eminent domain, code
enforcement, insolvency or arrangements or proceedings involving a bankrupt or a decedent's
estate, or actions by parties claiming an interest senior and paramount to the lien of this Deed of
Trust, or if it becomes necessary for Beneficiary to file an action to uphold or defend the lien of
this Deed of Trust, then Beneficiary shall have the right to employ its own legal counsel to
defend, pursue, compromise, negotiate, or prevent any such litigation and all sums expended by
Beneficiary including reasonable attorneys' fees and other costs in connection with any such legal
action shall become so much additional indebtedness secured by this Deed of Trust. The failure
of the Grantor to pay to Beneficiary all such sums expended immediately upon demand shall
entitle the Beneficiary, at its option, to declare the entire indebtedness to-be at once due and
payable.

15. Foreclosure and Attorneys' Fees. In the case of default on any of the obligations
according to the tenor and effect of the DIA secured hereby, or of a breach or violation of any of
the covenants or agreements contained herein, or incorporated herein, then the whole of said
principal sum secured hereby, all interest thereon, and the equity participation amount, if any, set
forth in the DIA secured hereby, may at once or at any time thereafter, at the option of the
Beneficiary, become due and payable. If foreclosure is performed by the Public Trustee,

attorneys' fees of a reasonable amount for services in the supervision of said foreclosure
proceedings together with all other costs of said foreclosure proceedings and as provided herein
shall be added by the Public Trustee to the indebtedness secured hereby to be satisfied from the
proceeds of the sale of said Mortgaged Property. If foreclosure is made through the courts,
reasonable attorneys' fees shall be taxed by the court as a part of the costs of such foreclosure



proceedings and such fees and costs shall be treated as a part of the indebtedness secured hereby
to be satisfied from the proceeds of the sale of said Mortgaged Property.

16. Severability; Governing Law; Forum. In the event that any provision or clause of this
provisions of this Deed of Trust which can be given effect without the conflicting provision. To
this end, the provisions of this Deed of Trust are declared to be severable. The laws of the State
of Colorado shall govern the interpretation, construction and enforcement of this Deed of Trust
and the DIA it secures. The courts of the State of Colorado shall be the forum within which any
and all issues of fact and law concerning the said DIA and this Deed of Trust shall be resolved.

17. Successors Bound; Terms; Captions. The covenants herein contained shall bind, and
the benefits and advantages hereof shall inure to the respective heirs, executors, administrators,
successors and assigns of the parties hereto. Whenever used herein, the singular number shall
include the plural and conversely, and the use of any gender shall be applicable to all genders.
The captions and headings of this Deed of Trust are for convenience only and are not to be used
to interpret or define the terms of this document.

IN WITNESS WHEREQOF, this Deed of Trust has been executed by the Grantor as of the
day and year first above written.

GRANTOR:

Jdy Kee Jacobso Manager

STATE OF COLORADO  }

} ss.
COUNTY OF MESA }

h
The foregoing instrument was acknowledged before me this 4/71 day of September, 2009
by Jay Kee Jacobson as Manager of Gemini Development, a Colorado limited liability company.

Witness my hand and official seal.
My commission expires: g cQ/ // 3

o

Néﬂry Public
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EXHIBIT A

First lien held by American National Bank in the approximate amount of $53,550
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RECEPTION #: 250%° ~ “BK 4917 PG 613 08/16/20089 at
02:30:24 PM, 1 OF 1%___».00 S $1.00
Janice Rich, Mesa County, CO CLERK AND RECORDER

RECORDING MEMORANDUM
Exhibit D

City of Grand Junction
Public Works and Planning Department
File: #

This memorandum relates to and confirms that certain Development Improvements
Agreement and/or Maintenance Guarantee concerqing land in Mesa County, Colorado.
The Agreement is by and between G&emin: 5@5 opMm En7, LLe  (Developer)
and the City of Grand Junction (City) pertaining to eoKov T FowT Su8dw. (Project),
located at 2953 Heuo}) S _

I'4

The Developer of the Project was required by law to install and construct certain public
and private improvements, the completion of which was guaranteed by a Development
Improvements Agreement and/or Maintenance Guarantee. The Project is required to
be constructed in accordance with the approval by the City pursuant to and in
accordance with the Zoning and Development Code all as more fully detailed and
described in City of Grand Junction development file # PFP J2eg~233.

The Developer and the City of Grand Junction by and through the signatures of the
undersigned have determined and agreed to the type, quality and amount of
improvements required and/or necessitated by the approval of the Project and that the
improvements are guaranteed by and through the Development Improvements
Agreement and /or Maintenance Guarantee. Furthermore, the Developer and the City
agree that the Development Improvements Agreement and/or Maintenance Guarantee
are contractual in nature and that the obligations under the Development Improvements
Agreement and/or Maintenance Guarantee shall not be assigned except as provided in
the agreement(s). :

By virtue of this notice being recorded in the land records of the Mesa County
Clerk and Recorder, subsequent owners and/or those that claim by, through or
under the Developer are on notice of the Developer’'s obligations under the
agreement(s).

NOW THEREFORE, the Developer and an official of the City of Grand Junction, both
possessing and representing by their signatures that they possess sufficient authority,
do hereby memorialize the relative, rights and obligations contained in the Development
Improvement Agreement and/or Maintenance Guarantee herein characterized.

Bél// ' 9.4/.09
7o

Date
. —_
(Print Name) JM KEF\JA—L@&SOUI MAOAGCER.

CITY OF GRAND JUNCTION:

In accordance with the above, | hereby certify that the Development Improvement
Agreement and/or Maintenance Guarantee are made of record by this memorandum
and that the same may be inspected and/or copied at the City of Grand Junction, Public
Works & Planning Department, 250 N. 5™ Street, Grand Junction Colorado.

Y4y
Date

6/10/2003



