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DEVELOPMENT IMPROVEMENTS AGREEMENT
1800221  0301PM 0%/28/97

Momika Tooo CLvhRec Mesa County Co

1. Parties: The parties to this Development Improvements Agreement ("the

Agreement") are POONRID GE fALLS LLC : ("the

Developer") and THE CITY OF GRAND JUNCTION, Colorado ("the City").

THEREFORE, for valuable consideration, the receipt and adequacy of which is
acknowledged, thé Parties agree as follows: .

2. Effective Date: The Effective Date of the Agreement will be the date that
this agreement is recorded which is not sconer than recordation of the )
[M0ONRIDGE FALLS SUBDIVISION, Films HNo. 3

RECITALS

The Developer seeks permission to develop property within the City to be known as
ﬁkaezszaéﬁ FALLS mgélzlimgg Filii G ﬂ 7 . which property is more particularly described
on Exhibit "A" attached d incorporated by this reference (the "Property"). The City
seeks to protect the health, safety and general welfare of the community by requiring
the completion of various improvements in the development and limiting the harmful
effects of substandard devélopments. The purpose of this Agreement is to protect the
City from the cost of completing necessary improvements itself and is not executed
for the benefit of materialmen, laborers, or others providing work, services or
material to the development or for the benefit of the purchasers or users of the
development. The mutual promises, covenants, and obligations contained in this
Agreement are authorized by state law, the Colorado Constitution and the City’s land
development ordinances. '

DEVELOPER’S OBLIGATION

3. Improvements: The Developer will desiga, construct and install, at its own
expense, those on-site and off-site improvements listed on Exhibit "B" attached and
incorporated by this reference. The Developer agrees to pay the City for dinspection
services performed by the City, in addition to amounts shown on Exhibit B. The
Developer’s obligation to complete the improvements is and will be 1ndependent of any
obligations of the .City contained herein.

4. Security: To secure the performance of its obligations under this. Agreement

(except its obligations for warranty under paragraph 6), the Developer will: enter into

an agreement which complies with either option identified in paragraph 28 ‘'or other
written agreement between the City and the Developer.

5. Standards: The Developer shall construct the Improvements accoxding to the

_standards and specifications required by the City Engineer or as adopted by the City.

6. Warranty: The Developer warrants that the Improvements, each and every one
of them, will be free from defects for a period of twelve (12) months from the date
that the City Engineer accepts or approves the improvements completed by the
Developer.

7. Commencement and Completibon Periods: The improvements, each and every one
of them, will be completed within _ QAME Y£LAR from the Effective Date
of this Agreement (the "Completion Period") .

8. Compliance with Law: The developer shall comply with all relevant federal,
state and local laws, ordinances, and regulations in effect at the time of final
approval when fulfilling its obligations under this Agreement.

9. Notice of Defect: The Developer’s Engineer shall provide timely notice to
Fhe Developer, contractor, issuer of security and the City Engineer whenever
inspection reveals, or the Developer’s Engineer otherwise has knowledge, that an
i1mprovement does not conform to City standards and any specifications approved in the
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development application or is otherwise defective. The developer will have thirty
(30) days from the issuance of such notice to correct the defect.

10 Acceptance of Improvements: The City’s final acceptance and/or approval of
improvements will not be given or obtained until the Developer presents a document
or documents, for the benefit of the City, showing .that the Developer owns the
improvements in fee simple and that there are no liens, encumbrances, or other
restrictions-on the improvements. Approval and/or acceptance of any improvements does
not constitute a waiver by the City of any rights it may have on account of any defect
in or failure of the improvement that is detected or which occurs after approval
and/or acceptance.

11. Use of Proceeds: The City will use funds deposited with it or drawn
pursuant to any written disbursement agreement entered into between the parties only
for the purpose of completing the Improvements or correcting defects in or failure
of the Improvements.

12. Events of Default: The following conditions, occurrences or actions will
constitute a default by the Developer during the Completion Period:

a. Developer’s failure to complete each portion of the Improvements in
conformance with the agreed upon time schedule; the City may not declare
a default until a fourteen (14) calendar day notice has been given to the

Developer;

b. Developer’'s failure to demonstrate reasonable intent to correct defective
construction of any improvement within the applicable correction period;
the City may not declare a default until a fourteen (14) calendar day
notice has been given to the Developer;

c. Developer’s insolvency, the appointment of a receiver for the Developer
or the filing of a voluntary or 1involuntary petition in bankruptcy
respecting the Developer; in such event the City may immediately declare
a default without prior notification to the Developer;

d. Notification to the City, by any lender with a lien on the property, of
a default on an obligation; the City may immediately declare a default
without prior notification to the Developer;

e. Initiation of any foreclosure action of any lien ox initiation of
mechanics lien(s) procedure(s) against the Property or a portion of the
Property or assignment or conveyance of the Property in lieu of
foreclosure; the City may immediately declare a default without prior
notification to the Developer. '

- 13, _ Measure of Damages: The measure of damages for breach of this Agreement by
the Developer will be the reasonable cost of satisfactorily completing the
Improvements plus reasonable City administrative expenses. For improvements upon

which construction has not begun, the estimated costs of the Improvements as shown
on Exhibit "B" will be prima facie evidence of the minimum cost of completion;
however, neither that amount nor the amount of a letter of credit, the subdivision
improvements disbursement agreement or cash escrow establish the maximum amount of

.the Developer’s liability.

14. City’s Rights Upon Default: When any event of default occurs, the City may
draw on the letter of credit, escrowed collateral, or proceed to collect any other
security to the extent of the face amount of the credit or full amount of escrowed
collateral, cash, or. security less ninety percent (90%) of thé estimated cost (as
shown on ‘Exhibit "B") of all improvements previously accepted by the City oxr may
exercise its rights to disbursement of loan proceeds or other funds under the
improvements disbursement agreement.. The City will have the right to complete
improvements itself or it may contract with a third party for completion, and the
Developer grants to the City, 1ts successors, assigns, agents, contractors, and
employees, a nonexclusive right and easement to enter the Property for the purposes
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"of constructing, reconstructing, malilntaining, and repairing such 1mprovements.
‘Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds
or assets to a subsequent developer -(or a lender) who has acquired the development
by purchase, foreclosure or otherwise who will then have the same rights of completion
as the City if and only if the subsequent developer (or lender) agrees in writing to
_complete the unfinished improvements and provides reasonable security for the
-~ -oblidgation. In addition, the City may also enjoin the sale, transfer, or conveyance
.jgf;}ots within the development, until the improvements are completed or accepted.
—-These remedies are cumulative in nature and are in addition to any other remedies the
" City has at law or in equity.

15. Indemnification: The Developer expressly agrees to indemnify and hold the

. City, its officers, employees and assigns harmless from and against all claims, costs

and liabilities of every kind and nature, for injury or damage received or sustained,

or alleged to be received or sustained, by any person or entity in connection with,

__ ¥ on dccount of, any act or failure to act concérning the performance of work at the

development or the Property pursuant to this Agreement. The Developer further agrees

toaid and defend the City in the event that the City 1s named 1n an actlon concerning

the performance of work or the failure to perform work pursuant to this Agreement.
The Developer 1s not an agent or employee of the City.

16 No Waiver: No walver of any provision of this Agreement by the City will
be ‘deemed or constitute a waiver of any other provision, nor will it be deemed or
: nstitute a continuing walver unless expressly provided for by a written amendment
td‘thls Agreement signed by both City and Developer; nor will the waiver of any
efault under this Agreement be deemed a waiver of any subsequent default or defaults
the same type. The City’s failure to exercise any right under this Agreement will
nét constitute the approval of any wrongful act by the Developer or the acceptance
of any improvement.

17. Amendment or Modification: The parties to this Agreement may amend or

. modify this Agreement only by written instrument executed on behalf of the City by

the City Manager or his designee and by the Developer or his authorized officer. Such

amendment or modification shall be properly notarized before 1t shall be deemed
effectlve .

‘18. Attorney’s Fees: Should either party be required to resort to litigation
to enforce the terms of this Agreement, the prevailing party, plaintiff or defendant,
will be entitled to costs, including reasonable attorney’s fees and expert witness

feés,’ from the opposing party; any City obligation under this section shall be
subject to the overriding provisions of section 15, above. If the court awards relief
to both parties, the attormey’s fees may be equitably divided between the parties by
the decision maker, subject to the overriding provisions of section 15, above.

- 19. Vested Rights: The City does not warrant by this Agreement that the
Developer is entitled to any other approval(s) required by the City, if any, before
the Developer is entitled to commence development or to transfer ownership of property

. in the development.

20. Third Party Rights: No person or entity who or which is not a party to this
-Agreement will have any right of action under this Agreement.

2L Time: For the purpose of computing the Abandonment and Completion Periods,
and ‘time periods for City action, such times in which war, civil disasters, or acts
of’ GC occur or exist will not be included if such times prevent the Developer or City
frO__performlng its obligations under the Agreement.

22. Severability: If any part, term, or provision of this Agreement is held by
a-court or courts of competent jurisdiction to be illegal or otherwise unenforceable,
such illegality or unenforceability will not affect the validity of any other part,
term, or provision and the rights of the parties will be construed as if the part,
term, or provision was never part of the Agreement.
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23. Benefits/burdens: The benefits of this Agreement to the Developer are
personal and may not be assigned without the express written approval of the City.
Such approval may not be unreasonably withheld, but any unapproved assignment is void.
Notwithstanding the foregoing, the burdens of this Agreement are personal obligations
of the Developer and also shall be binding on the heirs, successors, and assigns of
the Developer, and shall be a covenant(s) running with the Property. There is no
prohibition on the right of the City to assign its rights-under this Agreement. _The
City will expressly release the original Developer’s guarantee or obligations under
the improvements disbursement agreement if it accepts new security from any developer
or lender who obtains the Property. However, no other act of the City will constitute -
a release of the original Developer from his liability under this Agreement.

24 . Notice: Any notice required or permitted by this Agreement will be deemed
effective when personally delivered in writing or three (3) days after notice is
deposited with the U.S. Postal Service, postage prepaid, certified, and return receipt
requested, and addressed as follows:

If to Developer: [?QOQA(g[QGé Fdﬂ,,ﬁ l/C
677 25 Roap
G CO 8/505-

If to City: City of Grand Junction
Community Development Director
250 N. Sth Street
Grand Junction, Colorado 81501

25. Recordation: Developer shall pay for all costs to record a copy of this
Agreement in the Clerk and Recorder’s Office of Mesa County, Colorado. '

26 Immunity: Nothing contained in this Agreement constitutes a waiver of the
City’s immunity under any applicable law.

27. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any

- ¢ivil action commenced by either party to this Agreement whether arising out of or

relating to the Agreement, letter of ‘credit, improvements disbursements agreement,
or cash escrow agreement or any action to collect security will be deemed to be proper
only if such action is commenced in Mesa County, Colorado. The Developer expressly
waives his right to bring such action in or to remove such action to any other court
whether state or federal.

28. Improvements guarantee. The improvements guarantee required by the City ﬁb
ensure that the improvements described in the improvements agreement are constructed

.. to -City standards may be in one of the following forms: (If I or II, then attach as
Exhibit C.)

X (1) disbursement agreement between a bank doing business in Mesa County and
7 the City, or

(II) a good and sufficient letter of credit acceptable to the City, or

(III) depositing with the City cash equivalent to the estimated cost of
construction of the improvements under the following terms:

(2} The Finance Department of the City may act as disbursing agent for
disbursements to Developer’s contractor(s) as required improvements 'are
completed and accepted if agreed to in writing pursuant to a disbursement
agreement; and

(b) The Finance Department of the City will disburse any deposit or any
portion thereof, with no more than three checks, at no charge. If
disbursements are made in excess of three checks, the developer will be
charged $100 per transaction for every transaction in excess of three.




29.

30.
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Conditions of Acceptance.

a. The City shall have no responsibility or liability with respect to any

street, or other improvement (s), notwithstanding the use of. the same by
the public, unless the street or other improvements shall have been
accepted by the City. "Acceptance by the City" means a separate writing

wherein the City specifies which improvements have been accepted and the
date from.which warranty(ies) shall run.

b. Prior to requesting final acceptance of any street, storm drainage
facility, or other required improvement(s), the Developer shall: (1)
furnish to the City Engineer as-built drawings in reproducible form,
blueline stamped and sealed by a professional engineer and in computer
disk form and ‘copies of results of all construction control tests
required by City specifications; (1i) provide written evidence to the
City Engineer under signature of a qualified expert that the earth,
soils, lands and surfaces upon, 1in and under which the improvements have
been constructed, or which are necessary for the improvements, are free
from toxic, hazardous or other regulated substances or materials; (ii1)
provide written evidence to the City Engineer that the title to lands
underlying the improvements are merchantable and free and clear from all
liens and encumbrances, except those liens and encumbrances which may be
approved in writing by the City Engineer.

Phased Development. If the City allows a street to be constructed in stages,
the Developer of the first one-half street opened for traffic shall construct
the adjacent curb, gutter and sidewalk in the standard location and shall
construct the required width of pavement from the edge of gutter on his side
of the street to enable an initial two-way traffic operation without
on-street parking. That Developer is also responsible for end-transitions,
intersection paving, drainage facilities, and adjustments to existing
utilities necessary to open the street to traffic.

//%LWA /,77 %4)//41, J//D//f/

Director of Communitdy De elopment

City of Grand Junction
250 North 5th Street
Grand Junction, CO 81501

il Bl 3/2/F7

Developer 7/ Date

(If Corporation, to be signed by President and attested to by Secretary together with

the Corporate seals)

s:impagre2:6/22/9s
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EXHIBIT "A"

TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS
NECESSARY. USE SINGLE SPACING WITH A ONE (1) INCH MARGIN ON EACH
SIDE. -

mﬂmxxwwmﬁmﬁm Ak A Ak

MOONRIDGE FALLS SUBDIVISION, Filing No. 3

A replat of Outlot "A" and Outlot "B" of MOONRIDGE FALLS
SUBDIVISION, Filing No.Z2.




DATE: 3-2| 97
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EXHIBIT "B"
IMPROVEMENTS LIST/DETAIL
(Page 1 of 3)
DEE Lo S

NAME OF DEVELOPMENT:

LOCATION: Z25% ROAD AND HICONFIZ0E TEIVE.

PRINTED NAME OF PERSON PREPARING: £Z£ Jgzrs & 2o LN > N

I. SANITARY SEWER

1. Clearing and grubbing

2. Cut and remove asphalt

3. PVC sanitary sewer main (incl.
trenching, bedding & backﬂl)(?}#)

4. Sewer Services (incl. trenching,
bedding, & backfill)

5. Sanitary sewer manhole(s)

6. Connection to existing manhole(s)

7. Aggregate Base Course

8. Pavement replacement

9. Driveway restoration

10. Utility adjustments

IIl. DOMESTIC WATER

1. Clearing and grubbing

2. Cut and remove asphalt

3. Water Main (incl. excavation 2,7, «
bedding, backfill, valves and /6/ ‘f’(” >
appurtenances)

4. Water services (incl. excavation,
bedding, backfill, valves, and
appurtenances)

5. Connect to existing water line

6. Aggregate Base Course

7. Pavement Replacement

8. Utility adjustments

Ili. STREETS

1. Clearing and grubbing

2. Earthwork, including excavation
and embankment construction

3. Utility relocations

UNITS QTY.

TOTAL UNIT  TOTAL

PRICE AMOUNT
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4. Aggregate sub-base course
(square yard)

5. Aggregate base course
(square yard) (éo"f///é’.&)

6. Sub-grade stabilization

7. Asphalt or concrete pavement
(square yard) (3774 ick)

8. Curb, gutter & sidewalk
(linear feet)

9. Driveway sections
(square yard)

10. Crosspans & filletséomm., Conc. (oen,

11. Retaining walls/structures

12. Storm drainage system

13. Signs and other traffic
control devices

14. Construction staking

15. Dust control

16. Street lights (each)

IV. LANDSCAPING

1. Design/Architecture

2. Earthwork (includes top
soil, fine grading, & berming

3. Hardscape features (includes
walls, fencing, and paving)

4. Plant material and planting

5. Irrigation system

6. Other features (incl. statues,
water displays, park equipment,
and outdoor furniture)

7. Curbing

8. Retaining walls and structures

9. One year maintenance agreement

V. MISCELLANEOUS

1. Design/Engineering

2. 8urveying (o 7 =7AHLING)

3. Developer’s inspection costs

4. Quality control testing

5. Construction traffic control

6. Rights-of-way/Easements

(Page 2 of 2)

47 4
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(Page 3 of 3)
7. City inspection fees ) / ég A4 # HO

8. Permit fees
9. Recording costs

10. Bonds

11. Newsletters

12. General Construction Supervision .S / £ B0
13. Other £e2 pye®dn/7 < £A z 00 £3000
14. Other S~ B/eT < L5 / S0 RSO0

TOTAL ESTIMATED COST OF IMPROVEMENTS: § _/Z2£2, 375
3,2/ /7L

1 N o= @<
SIGNATURE OF DEVELOPER
(If corporation, to be signed by President and attested
to by Secretary together with the corporate seals.)

| have reviewed the estimated costs and time schedule shown above and, based
on the plan layouts submitted to date and the current costs of construction,
| take no exception to the above.

/%7@ - 017
/TAY EN{SINEER DATE
//r(

) 0y 4 | /7
E

“

siimpagmt.rev-4/95
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DEVELOPMENT IMPROVEMENTS AGREEMENT

f/ﬂ/’OA’/M’V TarNAROAN D Cul~dE- SAC FAVING A GREEMENT

Parties: The parties to this Development Improvements Agreement ("the

Agreement") are DOONRID GE FRLLS LLC ~ ("the
Developer") and THE CITY OF GRAND JUNCTION, Colorado ("the City").

THEREFORE, for valuable consideration, the receipt and adequacy of which is

knowledged, thé Parties agree foll : —
ac e99 gree as fo-tows Boork2328 Pace782
2. Effective Date: The Effective Date of the Agreement will be the date that
this agreement is recorded which is not sconer than recordation of the )
0, ubsp!

1800223  0301PM 05/28/97
Monixka Toop CirkéRec Mese County Co

The Developer seeks permission to develop property within the City to be known as
M VL. , which property is more particularly described
on Exhibit "A" attached d 1ncorporated by this reference (the "Property"). The City
seeks to protect the health, safety and general welfare of the community by requiring
the completion of various improvements in the development and limiting the harmful
effects of substandard devélopments. The purpose of this Agreement is to protect the
City from the cost of completing necessary improvements itself and is not executed
for the benefit of materialmen, laborers, or others providing work, services or
material to the development or for the benefit of the purchasers or users of the
development. The mutual promises, covenants, and obligations contained in this
Agreement are authorized by state law, the Colorado Constitution and the City’s land
development ordinances. '

RECITALS

DEVELOPER‘’S OBLIGATION

3. Improvements: The Developer will desiga, construct and install, at its own
expense, those on-site and off-site improvements listed on Exhibit "B" attached and
incorporated by this reference. The Developer agrees to pay the City for inspection
services performed by the City, in addition to amounts shown on Exhibit B. The
Developer’s obligation to complete the improvements is and will be 1ndependent of any
obligations of the .City contained herein.

4. Security: To secure the performance of its obligations under this Agreement
(except its obligations for warranty under paragraph 6), the Developer will enter into
an agreement which complies with either option identified in paragraph 28, or other
written agreement between the City and the Developer.

5. Standards: The Developer shall construct the Imprbvements according to the
standards and specifications required by the City Engineer or as adopted by the City.

6. Warranty: The Developer warrants that the Improvements, each and every one
of them, will be free from defects for a period of twelve (12) months from the date
that the City Engineer accepts or approves the improvements completed by the
Developer.

7. Commencement and Completion Periods: . The improvements, each and every one
of them, will be completed within _ TW0 (2 ) Zéé&j from the Effective Date
of this Agreement (the "Completion Period").

8. Compliance with Law: The developer shall comply with all relevant federal,
state and local laws, ordinances, and regqulations in effect at the time of final
approval when fulfilling its obligations under this Agreement.

9. Notice of Defect: The Developer’s Engineer shall provide timely notice to
the Developer, contractor, issuer of security and the City Engineer whenever
inspection reveals, or the Developer’s Engineer otherwise has knowledge, that an
improvement does not conform to City standards and any specifications approved in the
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development applica?ion or is otherwise defective. The developer will have thirty
(30) days from the 1ssuance of such notice to correct the defect.

10: Acceptance of Improvements: The City’s final acceptance and/or approval of
improvements will not be given or obtained until the Developer presents a document
or documents, for the benefit of the City, showing .that the Developer owns the
improvements in fee simple and that there are no liens, encumbrances, or other
restrictions on the improvements. Approval and/or acceptance of any improvements does
not constitute a waiver by the City of any rights it may have on account of any defect
in or faijilure of the improvement that is detected or which occurs after approval
and/or acceptance.

11. Use of Proceeds: The City will use funds deposited with it or drawn
pursuant to any written disbursement agreement entered into between the parties only
for the purpose of completing the Improvements or correcting defects in or failure
of the Improvements.

12. Events of Default: The following conditions, occurrences or actions will
constitute a default by the Developer during the Completion Period:

a. Developer’'s failure to complete each portion of the Improvements in
conformance with the agreed upon time schedule; the City may not declare
a default until a fourteen (14) calendar day notice has been given to the

Developer;

b. Developer’s failure to demonstrate reasonable intent to correct defective
construction of any improvement within the applicable correction period;
the City may not declare a default until a fourteen (14) calendar day
notice has been given to the Developer;

c. Developer’s insolvency, the appointment of a receiver for the Developer
or the filing of a voluntary or involuntary petition in bankruptcy
respecting the Developer; in such event the City may immediately declare
a default without prior notification to the Developer;

d. Notification to the City, by any lender with a lien on the property, of
a default on an obligation; the City may immediately declare a default
without prior notification to the Developer;

e. Initiation of any foreclosure action of any lien ox initiation of
mechanics lien(s) procedure(s) against the Property or a portion of the
Property or assignment or conveyance of the Property in lieu of
foreclosure; the City may immediately declare a default without prior

notification to the Developer.

~ 13, . Measure of Damages: The measure of damages for breach of this Agreement by
the Developer will be the reasonable cost of satisfactorily completing the
Improvements plus reasonable City administrative expenses. For improvements upon

which construction has not begun, the estimated costs of the Improvements as shown
on Exhibit "B" will be prima facie evidence of the minimum cost of completion;
however, neither that amount nor the amount of a letter of credit, the subdivision
improvements disbursement agreement or cash escrow establish the maximum amount of

.the Developer’s liability.

14. City’s Rights Upon Default: When any event of default occurs, the City may
draw on the letter of credit, escrowed collateral, or proceed to collect any other
security to the extent of the face amount of the credit or full amount of escrowed
collateral, cash, or. security less ninety percent (90%) of thé estimated cost (as
shown on ‘Exhibit "B") of all improvements previously accepted by the City or may
exercise its rights to disbursement of loan proceeds or other funds under the
improvements disbursement agreement.. The City will have the right to complete
improvements itself or it may contract with a third party for completion, and the
Developer grants to the City, its successors, assigns, agents, contractors, and
employees, a nonexclusive right and easement to enter the Property for the. purposes
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of constructling, reconstructing, maintaining, and repairing such improvements.
‘Alternatively, the City may assign the proceeds of the letter of credit, the
improvements disbursement agreement, the escrowed collateral, cash, or other funds
or assets to a subsequent developer (or a lender) who has acquired the development
by purchase, foreclosure or otherwise who will then have the same rights of completion
as the City if and only if the subsequent developer (or lender) agrees in writing to
complete the unfinished improvements and provides reasonable security for the
e obllgatlon In addition, the City may also enjoin the sale, transfer, or conveyance
Vvof Jlots within the development until the improvements are completed or accepted.
-—.These remedies are cumulative in nature and are in addition to any other remedies the
City has at law or in equity.

15. Indemnification: The Developer expressly agrees to indemnify and hold the
city, its officers, employees and assigns harmless from and against all claims, costs
and liabilities of every kind and nature, for injury or damage received or sustained,
or alleged to be received or sustained, by any person or entity in connection with,

_oron dccount of, any act or failure to act concerning the performance of work at the
development or the Property pursuant to this Agreement. The Developer further agrees
to daid and defend the City in the event that the City is named in an action concerning
the performance of work or the failure to perform work pursuant to this Agreement.
The Developer is not an agent or employee of the City.

16. No Waiver: No waiver of any provision of this Agreement by . the City will

;b . deemed or constitute a waiver of any other provision, nor will it be deemed or
“constitute a continuing waiver unless expressly provided for by a written amendment
toithls Agreement signed by both City and Developer; nor will the waiver of any
-.défault under this Agreement be deemed a waiver of any subsequent default or defaults
‘"“ _ he same type. The City’s failure to exercise any right under this Agreement will
not ‘constitute the approval of any wrongful act by the Developer or the acceptance

of any improvement.

17. Amendment or Modification: The parties to this Agreement may amend or

. modify this Agreement only by written instrument executed on behalf of the City by

the City Manager or his designee and by the Developer or his authorized officer. Such

amendment or modification shall be properly notarized before it shall be deemed
effectlve

18. Attorney’s Fees: Should either party be required to resort to lltlgatlon
to enforce the terms of this Agreement, the prevailing party, plaintiff or defendant,
,w;llﬁbe entitled to costs, including reasonable attorney’s fees and expert witness

- feeés,” from the opposing party; any City obligation under this section shall be
subject to the overriding provisions of section 15, above. If the court awards relief
to both parties, the attorney’s fees may be equitably divided between the parties by
the decision maker, subject to the overriding provisions of section 15, above.

- 19. Vested Rights: The City does not warrant by this Agreement that the
Developer is entitled to any other approval(s) required by the City, if any, before
the Developer is entitled to commence development or to transfer ownership of property

. in the development.

20. Third Party Rights: No person or entity who or which is not a party to this
.Agreement will have any right of action under this Agreement.

S 2. Time: For the purpose of computing the Abandonment and Completion Periods,
and tlme periods for City action, such times in which war, civil disasters, or acts
of-God occur or exist will not be included if such times prevent the Developer or City
b33 m;performlng its obligations under the Agreement.

22.. Severability: If any part, term, or provision of this Agreement is held by
a- éourt or courts of competent jurisdiction to be illegal or otherwise unenforceable,
such 1llegallty or unenforceability will not affect the validity of any other part,
term, or provision and the rights of the parties will be construed as if the part,
term, Or provision was never part of the Agreement.
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23. Benefits/burdens: The benefits of this Agreement to the Develéper are
personal and may not be assigned without the express written approval of the City.
Such approval may not be unreasonably withheld, but any unapproved assignment is void.

Notwithstanding the foregoing, the burdens of this RAgreement are personal obligations

of the Developer and also shall be binding on the heirs, successors, and assigns of
the Developer, and shall be a covenant(s) running with the Property. There is no
prohibition on the right of the City to assign its rights under this Agreement. The
City will expressly release the original Developer’s guarantee or obligations under
the improvements disbursement agreement if it accepts new security from any developer
or lender who obtains the Property. However, no other act of the City will constitute

a release of the original Developer from his liability under this Agreement.

24 . Notice: Any notice required or permitted by this Agreement will be deemed
effective when personally delivered in writing or three (3) days after notice is
deposited with the U.S. Postal Service, postage prepaid, certified, and return receipt
requested, and addressed as follows:

If to Developer: MooyRID6E Faus LLC
677 252 RoAd
G CO 8/505-

If to City: City of Grand Junction
Community Development Director
250 N. S5th Street
Grand Junction, Colorado 81501

25. Recordation: Developer shall pay for all costs to record a copy of this
hAgreement in the Clerk and Recorder’s Office of Mesa County, Colorado.

26 Immunity: Nothing contained in this Agreement constitutes a waiver of the
City’s immunity under any applicable law. .

27. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any
¢ivil action commenced by either party to this Agreement whether arising out of or
relating to the Agreement, letter of credit, improvements disbursements agreement,
or ‘cash escrow agreement or any action to collect security will be deemed to be proper
only if such action is commenced in Mesa County, Colorado. The Developer expressly
waives his right to bring such action in or to remove such action to any other cour
whether state or federal. '

28. Improvements guarantee. The improvements guarantee required by the City to
ensure that the improvements described in the improvements agreement are constructed
to City standards may be in one of the following forms: (If I or II, then attach as
Exhibit C.)

7>(‘ (1) disbursement agreement between a bank doing business in Mesa County and
the City, or

(IT) a good and sufficient letter of credit acceptable to the City, or

(III) depositing with the City cash equivalent to the estimated cost of
construction of the improvements under the following terms:

(a) The Finance Department of the City may act as .disbursing agent for
disbursements to Developer’s contractor(s) as required improvements ‘are
completed and accepted if agreed to in writing pursuant to a disbursement
agreement; and

(b) The Finance Department of the City will disburse any deposit or any
portion thereof, with no more than three checks, at no charge. If
disbursements are made in excess of three checks, the developer will be
charged $100 per transaction for every transaction in excess of three.
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29 Conditions of Acceptance.

a The City shall have no responsibility or liability with respect to any

street, or other improvement (s), notwithstanding the use of. the same by
the public, wunless the street or other improvements shall have been
accepted by the City. "Acceptance by the City" means a separate writing

wherein the. City specifies which improvements have been accepted and the
date from.which warranty(ies) shall run.

b. Prior to requesting final acceptance of any street, storm drainage
facility, or other required improvement(s), the Developer shall: (1)
furnish to the City Engineer as-built drawings in reproducible form,
blueline stamped and sealed by a professional engineer and in computer
disk form and ‘copies of results of all construction control tests
required by City specifications; (ii) provide written evidence to the
City Engineer under signature of a qualified expert that the earth,
soils, lands and surfaces upon, in and under which the improveéments have
been constructed, or which are necessary for the improvements, are free
from toxic, hazardous or other regulated substances or materials; (iii)
provide written evidence to the City Engineer that the title to lands
underlying the improvements are merchantable and free and clear from all
liens and encumbrances, except those liens and encumbrances which may be
approved in writing by the City Engineer.

30. Phased Development. If the City allows a street to be constructed in stages,
the Developer of the first one-half street opened for traffic shall construct
the adjacent curb, gutter and sidewalk in the standard location and shall
construct the required width of pavement from the edge of gutter on his side
of the street to enable an 1nitial two-way traffic operation without
on-street parking. That Developer is also responsible for end-transitions,
intersection paving, drainage facilities, and adjustments to existing
utilities necessary to open the street to traffic.

Development

Director of Communit

City of Grand Junction
250 North 5th Street
Grand Junction, CO 81501

_////az/ Sy 202l 7 3/21/57

DéVeELoper / Datk- 7
(If Corporation, to be signed by President and attested to by Secretary together with

the Corporate seals)

s:impagre2.£/22/95
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EXHIBIT "A"

TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS
NECESSARY. USE SINGLE SPACING WITH A ONE (1) INCH MARGIN ON EACH
SIDE.

MOONRIDGE FALLS SUBDIVISION, Filing No. 3

A.repTat of Outlot "A" and Outlot "B" of MOONRIDGE FALLS
SUBDIVISION, Filing No.Z2.
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o EXHIBIT "B" BoorkI28 FPnow?
IMPROVEMENTS LIST/DETAIL

Paving of Temporary Turnaround Cul-de-Sac at west end of Moonridge Circle in Filing #3 of
Moonridge Falls Subdivision

(Page 1 of 3)

DATE: 3-2/-97

NAME OF DEVE OPMENT MOONE/DE FAUS SUBP. |, ri6. No.>
LOCATION: 25 DE/VE

PRINTED NAME OF PERSON PREPARING: Z£ DoBE/S @ EoUAND BisE.

TOTAL UNIT TOTAL
UNITS QTY. PRICE AMOUNT

I. SANITARY SEWER

1. Clearing and grubbing

2. Cut and remove asphalt

3. PVC sanitary sewer main (incl.
trenching, bedding & backfill)

4. Sewer Services (incl. trenching,
bedding, & backfill)

5. Sanitary sewer manhole(s)

6. Connection to existing manhole(s)

7. Aggregate Base Course

8. Pavement replacement

9. Driveway restoration

10. Utility adjustments

[I. DOMESTIC WATER

1. Clearing and grubbing

2. Cut and remove asphalt

3. Water Main (incl. excavation,
bedding, backfill, valves and
appurtenances)

4. Water services (incl. excavation,
bedding, backfill, valves, and
appurtenances)

5. Connect to existing water line

6. Aggregate Base Course

7. Pavement Replacement

8. Utility adjustments '

Il. STREETS

1. Clearing and grubbing

2. Earthwork, including excavation
and embankment construction

3. Utility relocations




EXHIBIT "B"
IMPROVEMENTS LIST/DETAIL
o Paving of Temporary Turnaround Cul-de-Sac at west end of Moonridge Circle in Filing #3 of
Moonridge Falls Subdivision :

(Page 2 of 2)

Boox2328 FPacr789
4. Aggregate sub-base course

(square yard)

5. Aggregate base course
(square yard)

6. Sub-grade stabilization

7. Asphalt or concrete pavemen! =V /4O f#f/&- MM
(square yard) F'TH/IL ' ~ —
8. Curb, gutter & sidewalk LF AP #/5 #/350

(linear feet)

9. Driveway sections
(square yard)

10. Crosspans & fillets

11. Retaining walls/structures

12. Storm drainage system

13. Signs and other traffic
control devices

14. Construction staking

15. Dust control

16. Street lights (each)

IV. LANDSCAPING

1. Design/Architecture

2. Earthwork (includes top |
soil, fine grading, & berming

3. Hardscape features (includes
walls, fencing, and paving)

4. Plant material and planting

5. lrrigation system

6. Other features (incl. statues,
water displays, park equipment,
and outdoor furniture)

7. Curbing

8. Retaining walls and structures

9. One year maintenance agreement

V. MISCELLANEOUS

1. Design/Engineering

2. Surveying

3. Developer’s inspection costs

4. Quality control testing

5. Construction traffic control

6. Rights-of-way/Easements




EXHIBIT "B"
IMPROVEMENTS LIST/DETAIL
Paving of Temporary Turnaround Cul-de-Sac at west end of Moonridge Circle in Filing #3 of
Moonridge Falls Subdivision

(Page 3 of 3)
"y . e oy o

7. City inspection fees Pook2328 Pace790
8. Permit fees
9. Recording costs
10. Bonds
11. Newsletters
12. General Construction Supervision
13. Other
14. Other

-
TOTAL ESTIMATED COST OF IMPROVEMENTS: $ /¢50

WMW%@( 3/2:/F 7
SIGNATURE OF DEVELOPER /7 DATE
(If corporation, to be signed by President and attested

to by Secretary together with the corporate seals.)

| have reviewed the estimated costs and time schedule shown above and, based
on the plan layouts submitted to date and the current costs of construction,
| take no exception to the above.

/% Hlis 5-30-77
W@lNEER DATE

{

)

cO NITY DEVELOPME ~/DATE

s:impagmt.rev-4/95
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DISBURSEMENT AGRE
(Improvements Guarantec)
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1800222 0301FM 05/28/97

DEVELOPER: Meonv, Ajc Folns LU Honzka Toop (LrkRec Mesa County Co

BANK: Caevvbtoe=nraN Sav{r\‘jJ Bﬁr\y» FTSB‘

PROPERTY: N\WN‘,}SQ Falls SuDdivisiown, F‘\‘“fj No. 3

DISBURSEMENT AMOUNT: For the construction of improvements to the Property in an amount not to exceed
$125215.2

, - Lt (‘5- $<
This Agreement is entered into by and between New i yda, Fal\s Llcg *Developer”), SenYenm o) Doy %%’Bank")

and the City of Grand Junction, Colorado ("City").

RECITALS
Developer has been required by the City to construct certain improvements 1o M 00”2@@& M Us F INEN A. 3

{"Improvements”) in accordance with the Zoning and Development Code, Improvements Agreement and subdivision approval.

The Bank has agreed to loan funds to the Developer for construction of the Improvements.

The City Engineer has approved an estimate of the costs of thc Improvements and that amount or an amount not to exceed
$ 129,275, 22 |, whicheveris greater, shall be referred to as the “Funds."

The parties desire to secure the full and complete performance of the Developer's obligations and to secure that the Funds ate
disbursed only to pay for the Improvements.

NOW, THEREFORE, THE PARTIES AGREE:

1. BANK PROMISES. Bank shall dedicate or set aside the Funds on behalf of Developer and for the City's benefit
within twenty-four hours of execution of this Disbursement Agreement.

Bank warrants: that the Funds are to be held in trust solely to secure Developer’s obligations under the Improvements
Agreement; that the Bank shall act as agent of the City in holding the Funds; that the Funds will not be paid out or disbursed to,
or on behalf of, the Developer except as set forth in this document and/or as set forth in the Improvements Agreement; and that
the Bank may not modify or revoke its obligation to disburse funds to or on behalf of the Developer or the City. The Bank
warrants that the Funds are and will be available exclusively for payment of the costs of satisfactory completion of the
Improvemeats.

2. DISBURSEMENT PROCEDURES. The Funds shail be advanced for payment of costs incurred for the construction
of Improvements on the Property in accordance with the Improvements List/Detail attached to the Improvements Agreement, the
terms of which are incorporated by this reference. All disbursements must comply with the following procedures:

(a) Request for Advance. Developer shall deliver to the Bank a written request for the disbursement of funds on
forms acceptable to the Bank. Such requests shall be signed by Developer, Developer's General Contractor, Project Engineer
and Architect, if applicable, and the City Engineer. By signing the request for disbursement the Developer is certifying: that ail
costs for which the advance is being requested have been incurred in connection with the construction of the Improvements on
the Property; that all work performed and materials supplied are in accordance with the plans and specifications submitted ta and
approved by the City; that the work has been performed in a workmanlike manner; that no funds are being requested for work
not completed, nor for material not installed; the Project Engineer has inspected the Improvements for which payment is
requested; and that such improvements have been completed in accordance with all terms, specifications and conditions of the
approved plans. Attached hereto is the list of those individuals, and their respective signatures, required to sign the above
described request(s) for disbursement of funds.

RECORDER NOTE: POOR QUALITY DOCUMENT
PROVIDED FOR REPRODUCTIO
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“DISBURSEMENT AGREEMENT
(page 2 of 4) Book2328 Face779

(b) Documentation, Waivers and Checks. Each request for disbursement of funds shall be accompanied by: ()
one original and one copy of each invoice to be paid; (ii) checks drawn on Developer’s construction loan account with the Bank,
made payable to the payee(s) and for the amount of each invoice presented for payment; (ii/) lien waivers in a form approved by
the Bank prepared for signature by each payee; and (iv) postage paid envelopes addressed to each payee for the mailing of
checks presented to the
Bank.

The Bank shall verify its receipt of ail licn waivers relating 10 any prior disbursements, which lien waivers shail be properly
executed and contain no alterations or modifications from those lien waivers that have been previously presented to the Bank.

Upon approval by Developer, the Project Engineer and the Bank of the invoices being presented to the Bank, the Bank sflall
advance funds into the checking account designated for the payment of the invoices and mail the checks to the payee(s) in the
envelopes presented to the Bank, together with lien waivers and copies of supporting invoices.

Under no circumstances shall the Bank make a disbursement for the payment of an invoice if it in good faith believes that: (9)
the work has not been completed; (if) the work has not been completed in a workmanlikc manner; (/79 written approval has not
been received from the Project Engineer; or (#v) any lien waiver has been aitered or modified or has not been returned to the
Bank.

{c) Default. Upon default of the Developer on any obligation to the Bank or under the Improvements Agreement,
the Bank shall disburse no funds 1o, or at the direction of, the Developer except 10 the City under the terms of the Improvements
Agrcement. The Bank shall immediately notify the City, in writing, of any event of default or event of defauit as provided for in
the Improvements Agreement and/or as provided herein.

(d) Disbursement to City. In the event the Improvements are not satisfactorily and timely constructed, or upon any
default or event of default, the City Engineer shall notify the Bank to immediately ceass disbursement of funds to the Developer
and disburse the full amount of the remaining undisbursed funds to the City. Upon such notice, the Bank shall promptly honor
the demand of the City Engineer to disburse the Funds to the City or a third party or parties designated in writing by the City.
Upon final completion and acceptance of the performance required under the Improvements Agreement, the City shall refund to
the Bank any funds disbursed, if any, which are not actuaily expended to pay all costs, expenses and liabilities, including
atromney fees, incurred in completing the Improvements.

( oWNF—z>

3. DEVELOPER CONSENT: The Developer, by the signature of l/\/ ALID Bou- NATAIL (name & title),
coasents to disbursements and other actions authorized and provided for by the terms of this Agreement and/or the
Improvements Agreement.

4, LIABILITY FOR LOSS: If the Bank fails to disburse funds in accordance with the procedures set forth, and the City
suffers loss or damage, the Bank shall be liable to the City for the City's direct and consequential damages and all fees, costs and
expenses, including attomeys fees. '

5. BINDING EFFECT: This Agrecment shall be binding on the heirs, successors, receivers and assigns of all parties and .
shall terminate when the City has accepted the Improvements and has recorded a release of the Improvements Agreement.

6. IMMUNITY: Nothing contained in this Agreement constitutes a waiver of the City’s sovereign immunity under
applicable state law.

~
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Dated this itﬂ»day of AAPFI L. , 1997 .

(BANK) Cerrenmsal Savirgs Bar Fsh.

By, X st o A\

Title \ Serwpe Vs ce ?r(__!-» éc,;)?
\
H 99 284 —ZQC&L
Address . ’
G wpnd T orms o, O STy
(DEVELOPER)
Title
£77 A3/58d .
Address

CITY OF GRAND JUNCTION

%MM Sl ot

" Director of Community Development

Pursuant to the terms of the foregomg Disbursement Agreement (Improvements Guarantee) by and between
IHMLID By ~-plETAE- Developer, W_& Bank, and the City of Grand
Junction, the following are the individuals authorized to sign written requests for the disbursement of the Funds:

DEVELOPER:

(name) vzl Boatiplac
(signature)

(name)
{signature)

{name) ‘

(signature)
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DISBURSEMENT AGREEMENT
(page 4 of 4)

DEVELOPER'S GENERAL CONTRACTOR:

Fockevser Comsd Tne.

mm)_' ‘ 5-{,\7 (signature)
DEVELOPER'S PROJECT ENGINEER/
/)//C//Azp /. szms Z /a// /@l iy
(name) 477 RO igND INOE . (signature)
DEVELOPER'S ARCHITECT:

N /A
{name) (signature)

CITY ENGINEER:

Jooy Ruska /@/@7@%
(name) k/ (signature)

File Name: disbursk

FPace7381




DUFFORD, WALDECK, MILBURN & KROHN, L.L.P.

ATTORNEYS AT LAW
BETTY C. BECHTEL 744 HORIZON COURT, SUITE 300 WILLIAM G. WALDECK
WILLIAM HT. FREY GRAND JUNCTION, CO 81506 QF COUNSEL
RICHARD H. KROHN TELEPHONE: (970) 241-5500
. D.J. DUFFORD
FAX: (970)243-7738

LAIRD T. MILBURN 970) (1919-1998)
FLINT B. OGLE o
MICHAEL C. SANTO MONTROSE OFFICE:

222 B SOUTH PARK AVENUE

MONTROSE, CO 81401
NATHAN A. KEEVER TELEZP;(ONEI (970) 249-4500
SAM D. STARRITT : (970) 249-5537
September 22, 1998

Dan Wilson, City Attorney

City of Grand Junction
250 N. Fifth Street
Grand Junction, CO 81501

Re: Moonridge Falls
Dear Dan:

I enclose for your file with this letter the original American Land Title Policy No. 06 0010
106 1188 which insures the City's title to a road right-of-way associated with Moonridge Falls.
Unbelievably, this policy was just received last week while I was on vacation, despite the fact that
it relates to a deed from Moonridge Falls, LLC to the City dated May 9, 1997. You may recall that
this was associated with the small triangle of land which was added to Moonridge Falls during one
of our many exciting adventures in land use law. Call me if you have any questions.

Warm regards. T‘ " \/ \/ %@,«M\(‘
Sincerely, (‘ﬂu/] C/

(Vﬂ r g J‘D

ichard H. Krohn I/A/
RHK/saj
Enclosure A

FAWP\G19N003\WILSON.LTR
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AMERICAN LAND TITLE ASSOCIATION
OWNER'S POLICY
(10-17-92)

06 0010 106 1188

CHICAGO TITLE INSURANCE COMPANY

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE
CONTAINED IN SCHEDULE B AND THE CONDITIONS AND STIPULATIONS, CHICAGO TITLE
INSURANCE COMPANY, a Missouri corporation, herein called the Company, insures, as of Date of Policy shown
in Schedule A, against loss or damage, not exceeding the Amount of Insurance stated in Schedule A, sustained or
incurred by the insured by reason of: ’

1. Title to the estate or interest described in Schedule A being vested other than as stated therein; 3

2. Any defect in or lien or encumbrance on the title; .-

3. Unmarketability of the title; | -

4. Lack of a right of access to and from the land. " I
!

The Company will also pay the costs, attorneys’ fees and expenses incurred in defense of the title, as insured, but
only to the extent provided in the Conditions and Stipulations. l
In Witness Whereof, CHICAGO TITLE INSURANCE COMPANY has caused this policy to be signed and sealed as |

of Date of Policy shown in Schedule A, the policy to become valid when countersigned by an authorized signatory.

CHICAGO TITLE INSURANCE COMPANY &
ISSUED BY:

By:
WESTERN COLORADO TITLE CO. / / %
521 Rood Avenue cee”, / <.

Grand Junction, Colorado 81501 presade/m/ .

(970) 243-3070 FAX 0) 243-9556

¢
TN ¥ No—o
Secretary

W O

Validating Signato

ALTA Owner’s Policy (10-17-92)



EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or
damage, costs, attorneys’ fees or expenses which arise by reason of:

1.

(a)

(b)

Any law, ordinance or governmental regulation (including but not limited to building and zoning laws,
ordinances, or regulations) restricting, regulating, prohibiting or relating to (i) the occupancy, use, or
enjoyment of the land; (ii) the character, dimensions or location of any improvement now or hereafter
erected on the land; (iii) a separation in ownership or a change in the dimensions or area of the land or any
parcel of which the land is or was a part; or (iv) environmental protection, or the effect of any violation of
these laws, ordinances or governmental regulations, except to the extent that a notice of the enforcement
thereof or a notice of a defect, lien or encumbrance resulting from a violation or alleged violation affecting
the land has been recorded in the public records at Date of Policy.

Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise
thereof or a notice of a defect, lien or encumbrance resulting from a violation or alleged violation affecting the
land has been recorded in the public records at Date of Policy.

Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of
Policy, but not excluding from coverage any taking which has occurred prior to Date of Policy which would be
binding on the rights of a purchaser for value without knowledge.

Defects, liens, encumbrances, adverse claims or other matters:

(a)
)

(c)
(d)
(e)

created, suffered, assumed or agreed to by the insured claimant;

not known to the Company, not recorded in the public records at Date of Policy, but known to the insured
claimant and not disclosed in writing to the Company by the insured claimant prior to the date the insured
claimant became an insured under this policy;

resulting in no loss or damage to the insured claimant;
attaching or created subsequent to Date of Policy; or

resulting in loss or damage which would not have been sustained if the insured claimant had paid value for
the estate or interest insured by this policy.

Any claim, which arises out of the transaction vesting in the Insured the estate or interest insured by this policy, by
reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that is based on:

U]

(i)

the transaction creating the estate or interest insured by this policy being deemed a fraudulent conveyance
or fraudulent transfer; or

the transaction creating the estate or interest insured by this policy being deemed a preferential transfer
except where the preferential transfer resuits from the failure:

(a) to timely record the instrument of transfer; or

(b) of such recordation to impart notice to a purchaser for value or a judgment or lien creditor.



CONDITIONS AND STIPULATIONS

1. DEFINITION OF TERMS

The following terms when used in this policy mean:

(a) “insured”: the insured named in Schedule A, and, subject to any rights
or defenses the Company would have had against the named insured, those
who succeed to the interest of the named insured by operation of law as
distinguished from purchase including, but not limited to, heirs, distributees,
devisees, survivors, personal representatives, next of kin, or corporate or
fiduciary successors.

(b) “insured claimant”: an insured claiming loss or damage.

(c) “knowledge” or “known": actual knowledge, not constructive knowl-
edge or notice which may be imputed to an insured by reason of the public
records as defined in this policy or any other records which impart construc-
tive notice of matters affecting the land.

(d) “land”’: the land described or referred to in Schedule A, and improve-
ments affixed thereto which by law constitute real property. The term “land”
does not include any property beyond the lines of the area described or
referred to in Schedule A, nor any right, title, interest, estate or easement in
abutting streets, roads, avenues, alleys, lanes, ways or waterways, but noth-
ing herein shall modify or limit the extent to which a right of access to and from
the land is insured by this policy.

(e) "mortgage™: mortgage, deed of trust, trust deed, or other security
instrument.

(f) “public records”: records established under state statutes at Date of
Policy for the purpose of imparting constructive notice of matters relating to
real property to purchasers for value and without knowledge. With respect to
Section 1(a)(iv) of the Exclusions From Coverage, "'public records” shall also
include environmental protection liens filed in the records of the clerk of the
United States district court for the district in which the land is located.

(g) “unmarketability of the title”: an alleged or apparent matter affecting
the title to the land, not excluded or excepted from coverage, which would
entitle a purchaser of the estate or interest described in Schedule A to be
released from the obligation to purchase by virtue of a contractual condition
requiring the delivery of marketable title.

2. CONTINUATION OF INSURANCE AFTER CONVEYANCE OF TITLE

The coverage of this policy shall continue in force as of Date of Policy in
favor of an insured only so long as the insured retains an estate or interest in
the land, or holds an indebtedness secured by a purchase money mortgage
given by a purchaser from the insured, or only so long as the insured shall
have liability by reason of covenants of warranty made by the insured in any
transfer or conveyance of the estate or interest. This policy shall not continue
in force in favor of any purchaser from the insured of either (i) an estate or
interest in the land, or (ii) an indebtedness secured by a purchase money
mortgage given to the insured.

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT

The insured shall notify the Company promptly in writing (i) in case of any
litigation as set forth in Section 4(a) below, (ii) in case knowledge shall come to
an insured hereunder of any claim of title or interest which is adverse to the
title to the estate or interest, as insured, and which might cause loss or dam-
age for which the Company may be liable by virtue of this policy, or (iti) if title to
the estate or interest, as insured, is rejected as unmarketable. If prompt notice
shall not be given to the Company, then as to the insured all liability of the
Company shall terminate with regard to the matter or matters for which prompt
notice is required; provided, however, that failure to notify the Company shall
in no case prejudice the rights of any insured under this policy unless the
Company shall be prejudiced by the failure and then only to the extent of the
prejudice.

4, DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF INSURED
CLAIMANT TO COOPERATE

(a) Upon written request by the insured and subject to the options con-
tained in Section 6 of these Conditions and Stipulations, the Company, at its
own cost and without unreasonable delay, shall provide for the defense of an
insured in litigation in which any third party asserts a claim adverse to the titie
or interest as insured, but only as to those stated causes of action alleging a
defect, lien or encumbrance or other matter insured against by this policy. The
Company shall have the right to select counsel of its choice (subject to the
right of the insured to object for reasonable cause) to represent the insured as
to those stated causes of action and shall not be liable for and will not pay the
fees of any other counsel. The Company will not pay any fees, costs or
expenses incurred by the insured in the defense of those causes of action
which allege matters not insured against by this policy.

(b) The Company shall have the right, at its own cost, to institute and
prosecute any action or proceeding or to do any other act which in its opinion
may be necessary or desirable to establish the titie to the estate or interest, as
insured, or to prevent or reduce loss or damage to the insured. The Company
may take any appropriate action under the terms of this policy, whether or not
it shall be liable hereunder, and shall not thereby concede liability or waive any
provision of this policy. If the Company shall exercise its rights under this
paragraph. it shall do so diligently.

(c) Whenever the Company shall have brought an action or interposed a
defense as required or permitted by the provisions of this policy, the Company
may pursue any litigation to final determination by a court of competent juris-
diction and expressly reserves the right, in its sole discretion, to appeal from
any adverse judgment or order.

(d) In all cases where this policy permits or requires the Company to prose-
cute or provide for the defense of any action or proceeding, the insured shall
secure o the Company the right to so prosecute or provide defense in the
action or proceeding, and all appeals therein, and permit the Company to
use, at its option, the name of the insured for this purpose. Whenever
requested by the Company, the insured, at the Company’s expense, shall give
the Company all reasonable aid (i) in any action or proceeding, securing
evidence, obtaining witnesses, prosecuting or defending the action or pro-
ceeding, or effecting settlement, and (ii) in any other lawful act which in the
opinion of the Company may be necessary or desirable to establish the title to
the estate or interest as insured. If the Company is prejudiced by the failure of
the insured to furnish the required cooperation, the Company's obligations to
the insured under the policy shall terminate, including any liability or obliga-
tion to defend, prosecute, or continue any litigation, with regard to the matter
or matters requiring such cooperation.

5. PROOF OF LOSS OR DAMAGE

In addition to and after the notices required under Section 3 of these Condi-
tions and Stipulations have been provided the Company, a proof of loss or
damage signed and sworn to by the insured claimant shall be furnished to the
Company within 90 days after the insured claimant shall ascertain the facts
giving rise to the loss or damage. The proof of loss or damage shall describe
the defect in, or lien or encumbrance on the title, or other matter insured
against by this policy which constitules the basis of loss or damage and shall
state, to the extent possible, the basis of calcufating the amount of the loss or
damage. If the Company is prejudiced by the failure of the insured claimant to
provide the required proof of loss or damage, the Company’s obligations to
the insured under the policy shall terminate, including any liability or obliga-
tion to defend, prosecute, or continue any litigation, with regard to the matter
or matters requiring such proof of loss or damage.

In addition, the insured claimant may reasonably be required to submit to
examination under oath by any authorized representative of the Company
and shall produce for examination, inspection and copying, at such reason-
able times and places as may be designated by any authorized representative
of the Company, all records, books, ledgers, checks, correspondence and
memoranda, whether bearing a date before or after Date of Policy, which
reasonably pertain to the loss or damage. Further, if requested by any autho-
rized representative of the Company, the insured claimant shall grant its
permission, in writing, for any authorized representative of the Company to
examine, inspect and copy all records, books, ledgers, checks, correspon-
dence and memoranda in the custody or control of a third party, which reason-
ably pertain to the loss or damage. All information designated as confidential
by the insured claimant provided to the Company pursuant to this Section
shall not be disclosed to others unless, in the reasonable judgment of the
Company, it is necessary in the administration of the claim. Failure of the
insured claimant to submit for examination under oath, produce other reason-
ably requested information or grant permission to secure reasonably neces-
sary information from third parties as required in this paragraph shall termi-
nate any liability of the Company under this policy as to that claim.

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; TERMINATION

OF LIABILITY

In case of a claim under this policy, the Company shall have the following
additional options:

(a) To Pay or Tender Payment of the Amount of Insurance.

To pay or tender payment of the amount of insurance under this policy
together with any costs, attorneys’ fees and expenses incurred by the insured
claimant, which were authorized by the Company, up to the time of payment or
tender of payment and which the Company is obligated to pay.

Upon the exercise by the Company of this option, all liability and obligations
to the insured under this policy, other than to make the payment required, shall
terminate, including any liability or obligation to defend, prosecute, or con-
tinue any litigation, and the policy shall be surrendered to the Company for
cancellation.

(b) To Pay or Otherwise Settle With Parties Other than the Insured or

With the Insured Claimant.

(i) to pay or otherwise settle with other parties for or in the name of an
insured claimant any claim insured against under this policy, together with any
costs, attorneys’ fees and expenses incurred by the insured claimant which
were authorized by the Company up to the time of payment and which the
Company is obligated to pay; or

(ii) to pay or otherwise settle with the insured claimant the loss or damage
provided for under this policy, together with any costs, attorneys’ fees and
expenses incurred by the insured claimant which were authorized by the
Company up to the time of payment and which the Company is obligated to
pay.



Upon the exercise by the Company of either of the options provided for in
paragraphs (b)(i} or (ii), the Company’s obligations to the insured under this
policy for the claimed loss or damage, other than the payments required to be
made, shall terminate, including any liability or obligation to defend, prose-
cute or continue any litigation.

7. DETERMINATION, EXTENT OF LIABILITY AND COINSURANCE

This policy is a contract of indemnity against actual monetary loss or dam-
age sustained or incurred by the insured claimant who has suffered loss or
damage by reason of matters insured against by this policy and only to the
extent herein described.

(a) The liability of the Company under this policy shall not exceed the least
of:

(i) the Amount of Insurance stated in Schedule A; or,

(i} the difference between the value of the insured estate or interest as
insured and the value of the insured estate or interest subject to the defect,
lien or encumbrance insured against by this policy.

(b) In the event the Amount of Insurance stated in Schedute A at the Date of
Policy is less than 80 percent of the value of the insured estate or interest or
the full consideration paid for the tand, whichever is less, or if subsequent to
the Date of Policy an improvement is erected on the land which increases the
value of the insured estate or interest by at least 20 percent over the Amount of
Insurance stated in Schedule A, then this Policy is subject to the following:

(i) where no subsequent improvement has been made, as to any partial
loss, the Company shall only pay the loss pro rata in the proportion that the
amount of insurance at Date of Policy bears to the total value of the insured
estate or interest at Date of Policy; or

(ii) where a subsequent improvement has been made, as to any partial
loss, the Company shall only pay the loss pro rata in the proportion that 120
percent of the Amount of Insurance stated in Schedule A bears to the sum of
the Amount of Insurance stated in Schedule A and the amount expended for
the improvement.

The provisions of this paragraph shall not apply to costs, attorneys’ fees
and expenses for which the Company is liable under this policy, and shall only
apply to that portion of any loss which exceeds, in the aggregate, 10 percent of
the Amount of Insurance stated in Schedule A.

{c) The Company will pay only those costs, attorneys’ fees and expenses
incurred in accordance with Section 4 of these Conditions and Stipulations.

8. APPORTIONMENT

If the land described in Schedule A consists of two or more parcels which
are not used as a single site, and a loss is established affecting one or more of
the parcels but not all, the loss shall be computed and settled on a pro rata
basis as if the amount of insurance under this policy was divided pro rata as to
the value on Date of Policy of each separate parcel to the whole, exclusive of
any improvements made subsequent to Date of Policy, unless a liability or
value has otherwise been agreed upon as to each parcel by the Company and
the insured at the time of the issuance of this policy and shown by an express
statement or by an endorsement attached to this policy.

9. LIMITATION OF LIABILITY

(a) If the Company establishes the title, or removes the alleged defect, lien
or encumbrance, or cures the lack of a right of access to or from the land, or
cures the claim of unmarketability of title, all as insured, in a reasonably
diligent manner by any method, including litigation and the completion of any
appeals therefrom, it shall have fully performed its obligations with respect to
that matter and shall not be liable for any loss or damage caused thereby.

(b) In the event of any litigation, including litigation by the Company or with
the Company'’s consent, the Company shall have no liability for loss or dam-
age until there has been a final determination by a court of competent jurisdic-
tion, and disposition of all appeals therefrom, adverse to the title as insured.

(c) The Company shall not be liable for ioss or damage to any insured for
liability voluntarily assumed by the insured in settling any claim or suit without
the prior written consent of the Company.

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION OF
LIABILITY
All payments under this policy, except payments made for costs, attorneys’
fees and expenses, shall reduce the amount of the insurance pro tanto.

11. LIABILITY NONCUMULATIVE

it is expressly understood that the amount of insurance under this policy
shalt be reduced by any amount the Company may pay under any policy
insuring a mortgage to which exception is taken in Schedule B or to which the
insured has agreed, assumed, or taken subject, or which is hereafter ex-
ecuted by an insured and which is a charge or lien on the estate or interest
described or referred to in Schedule A, and the amount so paid shall be
deemed a payment under this policy to the insured owner.

12. PAYMENT OF LOSS
(a) No payment shall be made without producing this policy for endorse-
ment of the payment unless the policy has been lost or destroyed, in which

case proof of loss or destruction shalt be furnished to the satistaction of the
Company.
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(b) When liability and the extent of loss or damage has been definitely fixed
in accordance with these Conditions and Stipulations, the loss or damage
shall be payable within 30 days thereafter.

13. SUBROGATION UPON PAYMENT OR SETTLEMENT

(a) The Company’s Right of Subrogation.

Whenever the Company shall have settled and paid a claim under this
policy, all right of subrogation shall vest in the Company unaffected by any act
of the insured claimant.

The Company shall be subrogated to and be entitled to all rights and
remedies which the insured claimant would have had against any person or
property in respect to the claim had this policy not been issued. If requested by
the Company, the insured claimant shall transfer to the Company all rights
and remedies against any person or property necessary in order to perfect
this right of subrogation. The insured claimant shall permit the Company to
sue, compromise or settle in the name of the insured claimant and to use the
name of the insured claimant in any transaction or litigation involving these
rights or remedies.

if a payment on account of a claim does not fully cover the loss of the
insured claimant, the Company shall be subrogated to these rights and reme-
dies in the proportion which the Company’s payment bears to the whole
amount of the loss.

If loss should result from any act of the insured claimant, as stated above,
that act shall not void this policy, but the Company, in that event, shall be
required to pay only that part of any losses insured against by this policy which
shall exceed the amount, if any, lost to the Company by reason of the impair-
ment by the insured claimant of the Company’s right of subrogation.

(b) The Company’s Rights Against Non-insured Obligors.

The Company’s right of subrogation against non-insured obligors shall
exist and shall include, without limitation, the rights of the insured to indem-
nities, guaranties, other policies of insurance or bonds, notwithstanding any
terms or conditions contained in those instruments which provide for subroga-
tion rights by reason of this policy.

14. ARBITRATION

Unless prohibited by applicable law, either the Company or the insured may
demand arbitration pursuant to the Title Insurance Arbitration Rules of the
American Arbitration Association. Arbitrable matters may include, but are not
limited to, any controversy or claim between the Company and the insured
arising out of or relating to this policy, any service of the Company in connec-
tion with its issuance or the breach of a policy provision or other obligation. All
arbitrable matters when the Amount of Insurance is $1,000,000 or less shall
be arbitrated at the option of either the Company or the insured. All arbitrable
matters when the Amount of insurance is in excess of $1,000,000 shall be
arbitrated only when agreed to by both the Company and the insured. Arbitra-
tion pursuant to this policy and under the Rules in effect on the date the
demand for arbitration is made or, at the option of the insured, the Rules in
effect at Date of Policy shall be binding upon the parties. The award may
include attorneys’ fees only if the laws of the state in which the land is located
permit a court to award attorneys’ fees to a prevailing party. Judgment upon
the award rendered by the Arbitrator(s) may be entered in any court having
jurisdiction thereof.

The law of the situs of the land shall apply to an arbitration under the Title
Insurance Arbitration Rules.

A copy of the Rules may be obtained from the Company upon request.

15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE CONTRACT

(a) This policy together with all endorsements, if any, attached hereto by the
Company is the entire policy and contract between the insured and the Com-
pany. In interpreting any provision of this policy, this policy shall be construed
as a whole.

(b) Any claim of loss or damage, whether or not based on negligence, and
which arises out of the status of the title to the estate or interest covered
hereby or by any action asserting such claim, shall be restricted to this policy.

(c) No amendment of or endorsement to this policy can be made except by
awriting endorsed hereon or attached hereto signed by either the President, a
Vice President, the Secretary, an Assistant Secretary, ar validating officer or
authorized signatory of the Company.

16. SEVERABILITY

In the event any provision of the policy is held invalid or unenforceable
under applicable law, the policy shall be deemed not to include that provision
and all other provisions shall remain in full force and effect.

17. NOTICES, WHERE SENT

All notices required to be given the Company and any statement in writing
required to be furnished the Company shail include the number of this policy
and shall be addressed to the Company at the issuing office or to:

Chicago Title Insurance Company
Claims Department

171 North Clark Street

Chicago, lllinois 60601-3294
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POLICY NO. 06 010 106 1188
ORDER FILE NO. 97-05-065

$5,

The

SCHEDULE A
AMOUNT DATE OF POLICY
000.00 May 14, 1997 at 9:33 a.m.

NAME OF INSURED

CITY OF GRAND JUNCTION, COLORADO,
A OOLORADO MUNICIPAL. CORPORATION

estate or interest in the land described herein and which is covered by this

policy is:

IN FEE SIMPLE

estate or interest referred to herein is at Date of Policy vested in:
THE INSURED

land referred to in this Policy is described as follows:

A tract of land for road right-of-way purposes in the NE 1/4 NW 1/4 of Section
3, Township 1 South, Range 1 West of the Ute Meridian, Mesa County, Colorado,
said tract being forty-four feet in width, twenty-two feet right and twenty-two
feet left of the following described centerline (the sidelines of which extend
or terminate at the intersections with adjacent property lines):

Commencing at the Mesa County Survey Marker for the S.E. Corner of the NE 1/4 NW
1/4 of said Section 3 from whence a Mesa County Survey MarkeB for the N.E.
Corner of the NE 1/4 NW 1/4 of said Section 3 bears North 00-16/55" West 1321.09
feet acogrding to the record plat of Moonridge Falls, Filing No. Two; thence
South 89-13/48" West on the south line 8f said Moonridge Falls 754.36 feet to
the point of beginning; thence North 00700/00" East 20.00 feet to the terminus
of the centerline from whence the S.E. Corner of the NE 1/4 NW 1/4 of said
Section 3 bears South 89°15/03" East 754.36 feet,

MESA COUNTY, COLORADO.

CONTINUED NEXT PAGE
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POLICY NO. 06 010 106 1188
ORDER FILE NO. 97-05-065
SCHEDULE B

This Policy does not insure against loss or damage by reason of the following:
Rights or claims of parties in possession not shown by the public records.
Easements, or claims of easements, not shown by the public records.

Discrepancies, conflicts in boundary lines, shortage in area, encroachments, and
any facts which a correct survey and inspection of the premises would disclose and
which are not shown by the public records.

Any lien, or right to a lien, for services, labor, or material heretofore or
hereafter, furnished, imposed by law and not shown by the public records.

Taxes and ts which are a lien or are now due and payable; any tax, special
assessment, charge or lien imposed for or by any special taxing district or for
water or sewer service; any unredeemed tax sales.

Reservation, as set forth in United States Patent recorded August 14, 1890 in Book
11 at Page 141 as follows: "Herein described property subject to the right of the
proprietor of a vein or lode to extract and remove his ore therefrom should the
same be found to intersect said premises."

Reservation, as set forth in United States Patent recorded August 14, 1890 in Book
11 at Page 141 as follows: "Herein described property subject to the right-of-way
for ditches and canals constructed by authority of the United States."

Right-of-way for Grand Valley Canal across the West side of herein described
property.

Easement to the Grand Junction and Grand River Valley Railway Company across the NW
1/4 NW 1/4 and NE 1/4 NW 1/4 recorded December 21, 1909 in Book 125 at Page 286 and
in Book 125 at Page 288.

Reservation of all oil, gas and other minerals and mineral rights by William L.
Rice, David G. Rice Jr. and Robert J. Rice in Deed recorded January 6, 1982 in Book
1351 at Page 506 and in instrument recorded September 29, 1994 in Book 2101 at Page
828 and 829 and any and all assignments thereof or interests therein.

Deed of Trust from PWS INVESIMENTS, A COLORADO PARTNERSHIP to the Public Trustee of
the County of Mesa, for the use of P-H MANAGEMENT, INC., A COLORADO CORPORATION to
secure $2,154,531.00, dated January 19, 1982 and recorded January 27, 1982 in Book
1354 at Page 472.

NOTE: The company hereby agrees to insure against any loss or damage as a
result of any execution, foreclosure or other enforceable action by
the beneficiaries of said Deed of Trust.

Deed of Trust from PWS INVESTMENTS, A COLORADO JOINT VENTURE; (AKA A COLORADO

PARTNERSHIP) to the Public Trustee of the County of Mesa, for the use of FIRST
SECURITY SAVINGS & LOAN ASSOCTIATION to secure $750,000.00, dated December 30,

1982 and recorded January 6, 1983 in Book 1409 at Page 25.

NOTE: The company hereby agrees to insure against any loss or damage as a

result of any execution, foreclosure or other enforceable action by
the beneficiaries of said Deed of Trust.

CONTINUED NEXT PAGE
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13. Deed of Trust from PWS INVESTMENTS, A COLORADO PARINERSHIP to the Public
Trustee of the County of Mesa, for the use of COLUMBIA SAVINGS, A FEDERAL
SAVINGS AND LOAN ASSOCTIATION to secure $680,000.00, dated August 15, 1984 and
recorded August 21, 1984 in Book 1506 at Page 810.

NOTE: The company hereby agrees to insure against any loss or damage as a
result of any execution, foreclosure or other enforceable action by
the beneficiaries of said Deed of Trust.

14. All taxes and assessments now a lien or payable.



