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MAINTENANCE GUARANTEE 

1. Parties: The part ies to this M a i n t e n a n c e G u a r a n t e e ("the G u a r a n t e e " or 
" G u a r a n t e e " ) areScOTO-CAKr, Ut, ("the Deve loper " ) a n d the Ci ty of G r a n d 
Junc t ion , C o l o r a d o ("the C i ty " or "C i t y " ) . Co l lec t ive ly the D e v e l o p e r a n d the 
Ci ty m a y b e referred to as the Parties. 

FOR v a l u a b l e cons idera t ion , the rece ip t a n d a d e q u a c y of w h i c h is 
a c k n o w l e d g e d , the Parties a g r e e as fol lows: 

2. Effective Date: The Effect ive D a t e of the G u a r a n t e e will b e the d a t e that it is. 
s igned a n d a c c e p t e d by the Ci ty. 

RECITALS 

The D e v e l o p e r has cons t ruc ted , instal led a n d is requi red to warrant a n d 
main ta in cer ta in improvements ( " Improvements" or " the Improvements") w h i c h 
w e r e m a d e necessary by virtue of d e v e l o p m e n t o n proper ty within the Ci ty. The 
Property, known as W=flLA*,T)S fCMJB S a f l t o J ^ J a a s b e e n rev i ewed a n d 
a p p r o v e d unde r C o m m u n i t y D e v e l o p m e n t file #. as 
necessary or requ i red to const rue this g u a r a n t e e , that file(s) is i nco rpo ra ted by 
this re fe rence . 

The Ci ty seeks to p ro tec t the hea l th , safety a n d gene ra l we l fa re of the 
c o m m u n i t y by requir ing that the Improvements, o n c e cons t ruc ted , b e 
m a i n t a i n e d . The purpose of this g u a r a n t e e is to p ro tec t the Ci ty f rom hav ing to 
repair the Improvements at its cost . The A g r e e m e n t is not e x e c u t e d for the 
benef i t of ma te r ia lmen , laborers or others prov id ing work, services or mater ia l to 
the D e v e l o p e r a n d / o r the Property or for the benef i t of the owners, purchasers 
or users of the Property. The mutua l promises, c o v e n a n t s a n d obl igat ions 
c o n t a i n e d in this g u a r a n t e e a r e author ized by law, the C o l o r a d o Const i tut ion, 
the Cha r te r a n d the Ci ty 's o rd inances . 

DEVELOPER'S OBLIGATION 

3. Improvements: The D e v e l o p e r or its successor(s) or assign(s) shall ma in ta in 
a n d g u a r a n t e e the Improvements, a t his/her/its o w n expense , aga ins t de fec ts in 
workmansh ip a n d materials for a pe r i od of o n e y e a r f rom the d a t e of Ci ty 
a c c e p t a n c e of the Improvements. The Deve lope r ' s ob l iga t ion is a n d will b e 
i n d e p e n d e n t of a n y obl igat ions of the Ci ty . 
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4. Security: To secure the p e r f o r m a n c e of its obl igat ions the D e v e l o p e r is 
requ i red to post security in a n a m o u n t of $ ~77D (Line G 2 , Exhibit B, 
Ci ty Security). 

4 a . The D e v e l o p e r has pos ted securi ty to g u a r a n t e e the Improvements in a n 
a m o u n t , form a n d with terms a c c e p t a b l e to the Ci ty. 

4b . In add i t i on to that security all warrant ies a n d / o r gua ran tees (those inc ident 
to const ruct ion or as p rov ided by the con t rac to r a n d / o r manu fac tu re r of 
instal led equ ipment ) a re he reby ass igned to the Ci ty. 

4 c . The D e v e l o p e r shall to the extent necessary or requi red by the City take 
w h a t e v e r ac t i on is necessary or requ i red to assign all warrant ies a n d / o r 
gua ran tees (those inc ident to const ruct ion or as p rov ided by the con t rac to r 
a n d / o r manu fac tu re r of instal led equ ipmen t ) to the Ci ty. A c o p y of those 
warrant ies or a m e m o r a n d u m of the s a m e is a t t a c h e d as Exhibit A . 

4 d . The D e v e l o p e r for itself, its successors a n d assigns ag rees that if the 
Improvements a re not ma in ta i ned to C i ty s tandards that the C i ty shall notify the 
D e v e l o p e r in writing of the defect(s) in a c c o r d a n c e with p a r a g r a p h 8 hereof. 

5. Standards: The Deve lope r shall ma in ta in the Improvements a c c o r d i n g to the 
s tandards a n d speci f icat ions requ i red by the C i ty or as otherwise estab l ished by 
the Ci ty Engineer. 

6. Warranty: The Deve lope r he reby warrants that the Improvements, e a c h a n d 
every o n e of t h e m , will b e m a i n t a i n e d in a c c o r d a n c e with the Standards in 
p a r a g r a p h 5 for the per iod of this g u a r a n t e e . 

7. Compliance with Law: The D e v e l o p e r shall c o m p l y with all a p p l i c a b l e federa l , 
s tate a n d l oca l laws, o rd inances a n d regulat ions in e f fec t a t the t ime of f inal 
a p p r o v a l w h e n fulfilling its obl igat ions unde r this g u a r a n t e e . W h e n necessary to 
p ro tec t the pub l i c heal th , safety or we l fa re , the Deve lope r shall b e subject to 
laws, o rd inances a n d regulat ions that b e c o m e ef fec t ive af ter a c c e p t a n c e of 
the Improvements. 

8. Notice of Defect/Default: The Ci ty shall p rov ide t imely no t i ce to the D e v e l o p e r 
w h e n e v e r routine inspect ion reveals that a n Improvement a n d / o r m a i n t e n a n c e 
of the s a m e does not con fo rm to Ci ty s tandards a n d a n y speci f icat ions 
a p p r o v e d or requi red in or by the d e v e l o p m e n t or that a n Improvement(s) is 
otherwise de fec t i ve . 

8 a . As p r o v i d e d herein the Ci ty shall p rov ide written no t i ce to the D e v e l o p e r a t 
the address s ta ted in p a r a g r a p h 22. N o t i c e is a n d shall b e d e e m e d e f fec t i ve 

2 



two c a l e n d a r days after mai l ing thereof by first class Uni ted States mai l , p o s t a g e 
p r e p a i d . 

8b . The D e v e l o p e r will h a v e twe lve (12) c a l e n d a r days from the d a t e of the 
no t i ce to co r rec t the d e f e c t . 

8 c . The Ci ty m a y grant r easonab le extensions in writing to the t ime for cor rec t ion 
of d e f e c t (s), however , it is not o b l i g a t e d to d o so nor is it o b l i g a t e d to p rov ide 
a n y no t i ce of a defect(s) if it b e c o m e s a w a r e of the defect(s) in or dur ing a n 
e m e r g e n c y . Furthermore, the Ci ty is not o b l i g a t e d to inspect the Improvements 
but m a y d o so as it w o u l d a n y other improvemen t . 

9. Acceptance: Prior to a c c e p t a n c e of a n y Improvement(s), the D e v e l o p e r shall 
demons t ra te in writing to the sat isfact ion of the City At torney that it owns the 
Improvements in f ee simple or that there a r e no liens, e n c u m b r a n c e s or other 
restrictions other t han those that h a v e b e e n a c c e p t e d by the Ci ty At torney o n 
the Improvements. A p p r o v a l a n d / o r a c c e p t a n c e of a n y Improvements d o e s 
not const i tute a wa ive r by the Ci ty of a n y rights it m a y h a v e o n a c c o u n t of a n y 
d e f e c t in or failure of the Improvement or m a i n t e n a n c e of the s a m e that is 
d e t e c t e d or w h i c h occurs af ter a p p r o v a l a n d / o r a c c e p t a n c e . All warrant ies 
a n d / o r gua ran tees shall b e for a pe r iod of no less than 12 months from the d a t e 
of a c c e p t a n c e of the Improvements. 

10. Funds: Funds d rawn , g u a r a n t e e d or c o l l e c t e d by the Ci ty under this 
a g r e e m e n t shall b e used for the pu rpose of cor rec t ing de fec ts in a n d / o r 
repair ing or rep lac ing failure(s) of the Improvement(s). 

11. Defect/Default Events: The fo l lowing condi t ions, o c c u r r e n c e s or ac t ions will 
const i tute a d e f e c t a n d / o r defau l t : 

11a. Deve loper ' s failure to main ta in e a c h a n d every o n e of the Improvements 
in c o n f o r m a n c e with this g u a r a n t e e a n d / o r as requi red by c o d e , law, rule, 
o r d i n a n c e or regulat ion; 

l i b . Deve loper ' s failure to co r rec t d e f e c t i v e construct ion of a n y Improvement 
within the a p p l i c a b l e g u a r a n t e e pe r iod ; 

l l c . Deve lope r ' s failure to ma in ta in security in a form a n d a m o u n t 
r equ i red /p rov ided by this g u a r a n t e e . 

1 I d . As p rov i ded herein the Ci ty shall p rov ide written no t i ce to the D e v e l o p e r at 
the address o n file with the d e v e l o p m e n t app l i ca t i on . No t i ce is a n d shall b e 
d e e m e d e f fec t i ve two c a l e n d a r d a y s af ter mai l ing thereof by first class Uni ted 
States mai l , p o s t a g e p r e p a i d . 
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12. Measure of Cost/Expenses: The measu re of costs a n d or expenses 
c h a r g e a b l e by the Ci ty under this g u a r a n t e e will b e the r e a s o n a b l e cost of 
satisfactori ly repair ing a n d / o r r ep l ac i ng the Improvements plus r easonab le Ci ty 
administrat ive expenses (in the a m o u n t of 20% of the repair, r e p l a c e m e n t 
a n d / o r warranty work) all of w h i c h m a y e x c e e d the a m o u n t of the security 
p r o v i d e d for in p a r a g r a p h 4. The a m o u n t of the security p r o v i d e d for in 
p a r a g r a p h 4 d o e s not set, limit, establ ish or p rov ide the Deve loper ' s m a x i m u m 
f inanc ia l ob l igat ion. 

12a. C i ty administrat ive expenses for w h i c h the Deve lope r is o b l i g a t e d to p a y 
i nc lude but a re not l imited to personne l costs, inc lud ing benefi ts, over t ime, 
c a l l b a c k , s tandby a n d other extraordinary c o m p e n s a t i o n , materials, equ ipmen t , 
third-party con t rac t ing costs, co l l ec t i on costs a n d the va lue of eng ineer ing , 
l ega l a n d administrat ive staff t ime d e v o t e d to the repair a n d / o r r e p l a c e m e n t of 
the Improvements a n d / o r e n f o r c e m e n t of this g u a r a n t e e a n d all initial 
warranty(ies) or guarantee(s) ass igned to the Ci ty by the Deve loper . 

13. City's Rights: W h e n a n y d e f e c t or de fau l t occu rs , the Ci ty m a y af ter no t i ce 
a n d the Deve loper ' s failure a n d / o r refusal to repair or r e p l a c e the 
Improvements, p r o c e e d to co l l ec t the a m o u n t of the cost or expense inc identa l 
or necessary to a f fec t the repair or r e p l a c e m e n t of the Improvements. The Ci ty 
will h a v e the right to reconstruct , rebui ld or otherwise main ta in Improvements 
itself or it m a y con t rac t with a third par ty for c o m p l e t i o n a n d the D e v e l o p e r 
grants to the City, its successors, assigns, agen ts , cont ractors , a n d e m p l o y e e s , a 
nonexc lus ive right a n d e a s e m e n t to enter the Property for the purposes of 
const ruc t ing , reconstruct ing, main ta in ing a n d repair ing such Improvements. This 
r e m e d y is cumu la t i ve in nature a n d is in add i t i on to a n y other r e m e d y the Ci ty 
has at l aw or in equity. 

14. Indemnification: The D e v e l o p e r expressly ag rees to indemni fy a n d ho ld the 
Ci ty , its off icers, emp loyees , agen ts a n d assigns harmless from a n d aga ins t all 
c la ims, costs a n d liabilities of every kind a n d nature, for injury or d a m a g e 
r e c e i v e d or sustained by a n y person or entity in c o n n e c t i o n with, or on a c c o u n t 
of the p e r f o r m a n c e or n o n - p e r f o r m a n c e of work at the Property pursuant to this 
A g r e e m e n t . The D e v e l o p e r further ag rees to a i d a n d d e f e n d the Ci ty in the 
even t that the Ci ty is n a m e d as a d e f e n d a n t in a n ac t i on c o n c e r n i n g the 
p e r f o r m a n c e or non -pe r f o rmance of work pursuant to this g u a r a n t e e . The 
D e v e l o p e r further ag rees to a i d a n d d e f e n d the Ci ty in the even t that the Ci ty is 
n a m e d as a d e f e n d a n t in a n a c t i o n c o n c e r n i n g the p e r f o r m a n c e of work 
pursuant to this g u a r a n t e e e x c e p t w h e r e such suit is brought by the D e v e l o p e r 
aga ins t the Ci ty . The D e v e l o p e r is, howeve r , not a n a g e n t or e m p l o y e e of the 
Ci ty . 
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15. No Waiver: N o wa ive r of a n y provision of this A g r e e m e n t by the Ci ty will b e 
d e e m e d to or const i tute a wa ive r of a n y other provision, nor will it b e d e e m e d 
to or const i tute a cont inu ing wa ive r unless expressly p rov ided for by a written 
a m e n d m e n t to this A g r e e m e n t s igned by bo th the City a n d the Deve loper ; nor 
will the wa ive r of a n y d e f e c t or defau l t under this g u a r a n t e e b e d e e m e d a 
wa i ve r of a n y subsequent defect(s) or default(s) of the s a m e type . The Ci ty 's 
failure to exerc ise a n y right unde r this A g r e e m e n t will not const i tute the a p p r o v a l 
of a n y wrongful a c t by the D e v e l o p e r or the a c c e p t a n c e of a n y defec t fs ) , 
defaults(s) or Improvement(s). 

16. Amendment or Modification: The Parties m a y a m e n d or modi fy the 
A g r e e m e n t only by written instrument e x e c u t e d o n beha l f of the Ci ty by the 
Publ ic Works a n d Utilities Director or his d e s i g n e e a n d by the D e v e l o p e r or his 
author ized off icer. Such a m e n d m e n t or mod i f i ca t ion shall b e proper ly notar ized 
be fo re it m a y b e d e e m e d e f fec t i ve . 

17. Attorney's Fees: Should ei ther par ty b e requi red to resort to l it igation to 
e n f o r c e the terms of this g u a r a n t e e , the prevai l ing party, plaintiff or d e f e n d a n t , 
will b e ent i t led to costs, inc lud ing r e a s o n a b l e at torney 's fees a n d expert witness 
fees, f rom the oppos ing party. If relief is a w a r d e d to bo th part ies, the at torney 's 
fees m a y b e equ i tab ly d i v i ded b e t w e e n the parties by the dec is ion-maker . The 
v a l u e of the Ci ty 's in-house lega l counse l is a g r e e d to b e $125.00 pe r hour. 

18. Integration: This g u a r a n t e e , toge ther with the exhibits a n d a t t achmen ts 
thereto consti tutes the entire a g r e e m e n t b e t w e e n the Parties a n d no 
statement(s), promise(s) or inducement (s) that is/are not c o n t a i n e d in this 
a g r e e m e n t will b e b ind ing o n the part ies. 

19. Third Party Rights: No person or entity w h o or w h i c h is not a party to this 
a g r e e m e n t will h a v e a n y right of a c t i o n under this a g r e e m e n t . 

20. Severability: If a n y part, term or provision of this g u a r a n t e e is he ld by a cour t 
or courts of c o m p e t e n t jurisdiction to b e i l legal or otherwise u n e n f o r c e a b l e , such 
il legality or unenforceabi l i ty will not a f f ec t the validity of a n y other part, term, or 
provision a n d the right of the part ies will b e cons t rued as if the part, term or 
provision w a s never part of the a g r e e m e n t . 

21. Benefits: The benefits of this a g r e e m e n t to the Deve lope r a re personal a n d 
m a y not b e ass igned without the express written a p p r o v a l of the City. Suc h 
a p p r o v a l m a y not b e unreasonab ly w i thhe ld , but a n y u n a p p r o v e d ass ignment is 
vo id . Notwi thstanding the fo rego ing , the burdens of this a g r e e m e n t a re 
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persona l obl igat ions of the D e v e l o p e r a n d also will b e b ind ing o n the heirs, 
successors a n d assigns of the D e v e l o p e r a n d shall b e a covenant (s ) running with 

the Property. There is no prohibit ion o n the C i ty to assign its rights under this 
a g r e e m e n t . The Ci ty will expressly re lease the original Deve loper ' s g u a r a n t e e or 
obl igat ions if it a c c e p t s n e w security f rom a n y Deve lope r or lender w h o obta ins 
the Property; however , no other a c t of the Ci ty will const i tute a re lease of the 
original Deve lope r from his liability under this a g r e e m e n t . 

22. Notice: A n y no t i ce requi red or permi t ted by this A g r e e m e n t will b e d e e m e d 
e f fec t i ve two c a l e n d a r days af ter depos i t wi th the Uni ted States Postal Serv ice, 
first c lass, p o s t a g e p r e p a i d a n d a d d r e s s e d as follows: 

If to Deve lope r : SOlXT^r CAH? LL<L N a m e - D e v e l o p e r / C o m p a n y 
C2UA-XL (IT- Address (Street a n d Mai l ing) 

flftAtib JOY. . U) <k\S& 
City, State & Zip C o d e 

(770) ^-HS-J6 9t) Te lephone a n d Fax Numbers 

E-mail 

If to Ci ty: O f f i ce of the C i ty At torney 
250 North 5 t h Street 
G r a n d Junc t ion , C O 81501 

C c : Publ ic Works a n d Utilities Depa r tmen t 
250 North 5 t h Street 
G r a n d Junc t ion , C O 81501 

23. Recordation: D e v e l o p e r will p a y for all costs to reco rd a m e m o r a n d u m of 
this g u a r a n t e e in the Clerk a n d Reco rde r ' s O f f i c e of M e s a Coun ty , C o l o r a d o . 

24. immunity: Noth ing c o n t a i n e d in this a g r e e m e n t constitutes a wa ive r of the 
Ci ty 's sovere ign or other immunity under a n y a p p l i c a b l e law. 

25. Personal Jurisdiction and Venue: Personal jurisdiction a n d v e n u e for a n y 
a c t i o n c o m m e n c e d by either party to this a g r e e m e n t whe ther arising out of or 
relat ing to the a g r e e m e n t , will b e d e e m e d to b e p roper only if such a c t i o n is 
c o m m e n c e d in M e s a Coun ty , C o l o r a d o . The Deve lope r expressly wa ives his 
right to br ing such ac t i on in or to r e m o v e such a c t i o n to a n y other cour t whe the r 
state or federa l . 
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B y : S c ^ T / f £>hfr$,U*<L 

D e v e l o p e r D a t e 

N a m e (printed): AlJSOfi> 
Title (position): 

Attest : M t$JP> 

Secretary D a t e 

C i ty of G r a n d Junc t ion 

/ 
— 1 • 

Project P l a m e r D a t e 

/ -0£> 
Dept . of Publ ic Works a n d Utilities D a t e 

GUARANTEE2003 

6/13/2003 
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AmericanNationalBank 
Member Sturm Financial Group 

City of Grand Junction 
c/o Director of Community Development 
250 N 5th Street 
Grand Junction, CO 81501 

Irrevocable Letter of Credit No. 96 
Dated: January 25, 2006 

Expiration: January 25, 2007 subject to the automatic extensions stated below 

Dear Sirs: 
We hereby establish our Irrevocable Letter of Credit No. 96 in favor of the City of Grand 
Junction at the request of and for the account of South Camp, LLC (Developer) in the amount 
of $26,770.26 (Twenty-six Thousand Seven Hundred Seventy Dollars and 26/100 U.S. 
dollars). 

This Letter of Credit is subject to the following terms and conditions: 
1) it is effective upon signature; 
2) it expires on January 25, 2007 subject to the automatic extensions discussed below; 
3) this Letter of Credit is available by sight draft(s) drawn and marked "Drawn under 

American National Bank Letter of Credit No. 96 dated January 25, 2006"; 
4) this Letter of Credit is established for the use and benefit of the City of Grand 

Junction by reason ofthe South Camp, LLC (Developer) being obligated to pay or 
perform in accordance with the provisions ofthe Grand Junction Zoning and 
Development Code; 

5) the following statement signed by an authorized designee of the City of Grand 
Junction must accompany the sight draft; 

6) " (Developer) has failed to comply with the 
terms, conditions, provisions and requirements ofthe Grand Junction Zoning and 
Development Code and/or plans, specifications or agreements relating to the 
construction of improvements required by the City of Grand Junction. The monies 
received from this drawing are required to construct those improvements. The City 
of Grand Junction therefore requests the payment of $ . 

7) It is a condition of this Letter of Credit that it will be automatically extended for a 
period of six (6) months from the present unless: (a) the underlying obligation has 
been performed, released or satisfied, (b) this Letter of Credit has been called in full 
or (c) the Bank notifies the City of Grand Junction at 250 N 5th St, Grand Junction, 
CO 81501, by certified mail return receipt requested, at least ninety (90) days prior 
to such expiration date that we elect not to further extend this Letter of Credit. 

Aspen • Boulder • Carbondale • Colorado Springs • Denver • Eagle • Edwards 

Fruita • Glenwood Springs • Grand Junction • Greeley • Mountain Village • Rifle • Telluride 

www.anbbank.com • Member FDIC 



8) except as stated above no modification or revocations may be made by the 
undersigned to this Letter of Credit without the express written approval ofthe 
City's Director of Community Development or his designee; 

9) this Letter of Credit is neither negotiable nor assignable; 
10) partial drawings are permitted; 
11) we hereby agree that drafts drawn under and in compliance with the terms of the 

Letter of Credit will be duly honored on due presentation and delivery of 
documents, which may be done by first class mail, facsimile, in person or by any 
other reasonable business practice on or prior to the expiration or any extension 
thereof of this Letter of Credit; 

12) except as otherwise stated herein, this Letter of Credit is subject to the Uniform 
Customs and Practice for Documentary Credits (1993 Revision) and to the extent 
that it does not conflict with Article 5 of the Uniform Commercial Code of the 
State of Colorado. 

Brad Krebill 
Vice President 


