
SUN98FVS 
TYPE OF RECORD: PERMANENT 

CATEGORY OF RECORD: DEVELOPMENT IMPROVEMENT AGREEMENT 

NAME OF AGENCY OR CONTRACTOR: JOHN DAVIS, PRESIDENT SUNDANCE PROPERTIES 
LEASING, INCORPORATED 

STREET ADDRESS/PARCEL NAME/SUBDIVISION/PROJECT: FINAL PLAT FOR FALL 
VALLEY SUBDIVISION, FILING NO. 2 

CITY DEPARTMENT: COMMUNITY DEVELOPMENT 

YEAR: 1998 

EXPIRATION DATE: NONE 

DESTRUCTION DATE: NONE 



1841699 04 /16 /98 1136AI1 
HONIKA TODD CLK&REC MESA COUNTY CO 

_ _ RECFEE $65.00 SURCHG $1.00 
,'3 p A G E D O C U M E N T 

— DEVELOPMENT IMPROVEMENTS AGREEMENT 
B O O K . 2 4 2 8 F H G E 9 4 1 

1. P a r t i e s : The p a r t i e s t o t h i s Development Improvements Agreement ("the 
Agreement") a r e Sundance P r o p e r t i e s , L e a s i n g ("the 
De v e l o p e r " ) and THE CITY OF GRAND JUNCTION, C o l o r a d o ("the C i t y " ) . 

THEREFORE, f o r v a l u a b l e c o n s i d e r a t i o n , the r e c e i p t and adequacy o f which i s 
acknowledged, t h e P a r t i e s agree as f o l l o w s : 

2. E f f e c t i v e Date: The E f f e c t i v e Date o f the Agreement w i l l be the d a t e t h a t 
t h i s agreement i s r e c o r d e d which i s not sooner t h a n r e c o r d a t i o n o f t h e F i n a l P l a t f o r 

F a l l V a l l e y S u b d i v i s i o n - F i l i n g 2 . 
RECITALS 

The D e v e l o p e r seeks p e r m i s s i o n t o d e v e l o p p r o p e r t y w i t h i n t h e C i t y t o be known as 
F a l l V a l l e y Subdi v i s i o n - F i 1 ing2 , which p r o p e r t y i s more p a r t i c u l a r l y d e s c r i b e d 

on E x h i b i t "A" a t t a c h e d and i n c o r p o r a t e d by t h i s r e f e r e n c e (the " P r o p e r t y " ) . The C i t y 
seeks t o p r o t e c t the h e a l t h , s a f e t y and g e n e r a l w e l f a r e o f t h e community by r e q u i r i n g 
the c o m p l e t i o n o f v a r i o u s improvements i n t h e development and l i m i t i n g the h a r m f u l 
e f f e c t s o f s u b s t a n d a r d developments. The purpose of t h i s Agreement i s t o p r o t e c t the 
C i t y from t h e cost o f c o m p l e t i n g n e c e s s a r y improvements i t s e l f and i s n o t e x e c u t e d 
f o r t h e b e n e f i t o f m a t e r i a l m e n , l a b o r e r s , o r o t h e r s p r o v i d i n g work, s e r v i c e s o r 
m a t e r i a l t o t h e development o r for t h e b e n e f i t o f the p u r c h a s e r s o r u s e r s o f the 
development. The mutual p r o m i s e s , c o v e n a n t s , and o b l i g a t i o n s c o n t a i n e d i n t h i s 
Agreement a r e a u t h o r i z e d by s t a t e law, t h e C o l o r a d o C o n s t i t u t i o n and the C i t y ' s l a n d 
development o r d i n a n c e s . 

DEVELOPER'S 'OBLIGATION 

3. Improvements: The D e v e l o p e r w i l l d e s i g n , c o n s t r u c t and i n s t a l l , a t i t s own 
expense, t h o s e o n - s i t e and o f f - s i t e improvements l i s t e d on E x h i b i t "B" a t t a c h e d and 
i n c o r p o r a t e d by t h i s r e f e r e n c e . The D e v e l o p e r a g r e e s t o pay the C i t y f o r i n s p e c t i o n 
s e r v i c e s p e r f o r m e d by the C i t y , i n a d d i t i o n t o amounts shown on E x h i b i t B. The 
De v e l o p e r ' s o b l i g a t i o n t o complete the improvements i s and w i l l be independent of any 
o b l i g a t i o n s o f t h e C i t y c o n t a i n e d h e r e i n . 

4. Security: To s e c u r e the performance o f i t s o b l i g a t i o n s under t h i s Agreement 
(except i t s o b l i g a t i o n s f o r w a r r a n t y under p a r a g r a p h 6) , t h e D e v e l o p e r w i l l e n t e r i n t o 
an agreement w h i c h c o m p l i e s w i t h e i t h e r o p t i o n i d e n t i f i e d i n p a r a g r a p h 28, o r o t h e r 
w r i t t e n agreement between t h e C i t y and t h e D e v e l o p e r . 

5. Standards: The D e v e l o p e r s h a l l c o n s t r u c t t h e Improvements a c c o r d i n g t o the 
s t a n d a r d s and s p e c i f i c a t i o n s r e q u i r e d by the C i t y E n g i n e e r o r as adopted by the C i t y . 

6. Warranty: The D e v e l o p e r w a r r a n t s t h a t the Improvements, each and e v e r y one 
of them, w i l l be f r e e from d e f e c t s f o r a p e r i o d of t w e l v e (12) months from the d a t e 
t h a t the C i t y E n g i n e e r a c c e p t s o r approves the improvements c o m p l e t e d by the 
D e v e l o p e r . 

7. Commencement and C o m p l e t i o n P e r i o d s : The improvements, each and e v e r y one 
of them, w i l l be co m p l e t e d w i t h i n one ( 1 ) y e a r from the E f f e c t i v e Date 
o f t h i s Agreement (the " C o m p l e t i o n P e r i o d " ) . 

8. Compliance with Law: The d e v e l o p e r s h a l l comply w i t h a l l r e l e v a n t f e d e r a l , 
s t a t e and l o c a l l a w s , o r d i n a n c e s , and r e g u l a t i o n s i n e f f e c t a t the t i m e o f f i n a l 
a p p r o v a l when f u l f i l l i n g i t s o b l i g a t i o n s under t h i s Agreement. 

9. Notice of D e f e c t : The D e v e l o p e r ' s E n g i n e e r s h a l l p r o v i d e t i m e l y n o t i c e t o 
th e D e v e l o p e r , c o n t r a c t o r , i s s u e r o f s e c u r i t y and t h e C i t y E n g i n e e r whenever 
i n s p e c t i o n r e v e a l s , o r the D e v e l o p e r ' s E n g i n e e r o t h e r w i s e has knowledge, t h a t an 
improvement does not conform t o C i t y s t a n d a r d s and any s p e c i f i c a t i o n s approved i n the 
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development a p p l i c a t i o n o r i s o t h e r w i s e d e f e c t i v e . The d e v e l o p e r w i l l have t h i r t y 
(30) days from t h e i s s u a n c e o f s u c h n o t i c e t o c o r r e c t t h e d e f e c t . 

10. Acceptance of Improvements: The C i t y ' s f i n a l a c c e p t a n c e and/or a p p r o v a l o f 
improvements w i l l not be g i v e n o r o b t a i n e d u n t i l t h e D e v e l o p e r p r e s e n t s a document 
o r documents, f o r t h e b e n e f i t o f the C i t y , showing t h a t t h e D e v e l o p e r owns t h e 
improvements i n f e e s i m p l e and t h a t t h e r e a r e no l i e n s , encumbrances, o r o t h e r 
r e s t r i c t i o n s on t h e improvements. A p p r o v a l and/or a c c e p t a n c e o f any improvements does 
n o t c o n s t i t u t e a w a i v e r by t h e C i t y o f any r i g h t s i t may have on a c c o u n t o f any d e f e c t 
i n o r f a i l u r e o f the improvement t h a t i s d e t e c t e d o r wh i c h o c c u r s a f t e r a p p r o v a l 
a n d / o r a c c e p t a n c e . 

11. Use of Proceeds: The C i t y w i l l use funds d e p o s i t e d w i t h i t o r drawn 
p u r s u a n t t o any w r i t t e n d i s b u r s e m e n t agreement e n t e r e d i n t o between the p a r t i e s o n l y 
f o r t h e p u r p o s e o f c o m p l e t i n g the Improvements o r c o r r e c t i n g d e f e c t s i n o r f a i l u r e 
o f t h e Improvements. 

12. Events of Default: The f o l l o w i n g c o n d i t i o n s , o c c u r r e n c e s o r a c t i o n s w i l l 
c o n s t i t u t e a d e f a u l t by the D e v e l o p e r d u r i n g t h e C o m p l e t i o n P e r i o d : 

a. D e v e l o p e r ' s f a i l u r e t o complete each p o r t i o n o f the Improvements i n 
conformance w i t h the a g r e e d upon time s c h e d u l e ; the C i t y may not d e c l a r e 
a d e f a u l t u n t i l a f o u r t e e n (14) c a l e n d a r day n o t i c e has been g i v e n t o the 
D e v e l o p e r ; 

b. D e v e l o p e r ' s f a i l u r e t o demonstrate r e a s o n a b l e i n t e n t t o c o r r e c t d e f e c t i v e 
c o n s t r u c t i o n o f any improvement w i t h i n the a p p l i c a b l e c o r r e c t i o n p e r i o d ; 
t h e C i t y may not d e c l a r e a d e f a u l t u n t i l a f o u r t e e n (14) c a l e n d a r day 
n o t i c e has been g i v e n t o t h e D e v e l o p e r ; 

c. D e v e l o p e r ' s i n s o l v e n c y , t h e appointment o f a r e c e i v e r f o r t h e D e v e l o p e r 
o r the f i l i n g o f a v o l u n t a r y o r i n v o l u n t a r y p e t i t i o n i n b a n k r u p t c y 
r e s p e c t i n g the D e v e l o p e r ; i n such event t h e C i t y may i m m e d i a t e l y d e c l a r e 
a d e f a u l t w i t h o u t p r i o r n o t i f i c a t i o n t o t h e D e v e l o p e r ; 

d. N o t i f i c a t i o n t o the C i t y , by any l e n d e r w i t h a l i e n on the p r o p e r t y , o f 
a d e f a u l t on an o b l i g a t i o n ; t h e C i t y may i m m e d i a t e l y d e c l a r e a d e f a u l t 
w i t h o u t p r i o r n o t i f i c a t i o n t o t h e D e v e l o p e r ; 

e. I n i t i a t i o n o f any f o r e c l o s u r e a c t i o n o f any l i e n o r i n i t i a t i o n o f 
mechanics l i e n ( s ) p r o c e d u r e ( s ) a g a i n s t t h e P r o p e r t y o r a p o r t i o n o f the 
P r o p e r t y o r assignment o r conveyance o f t h e P r o p e r t y i n l i e u o f 
f o r e c l o s u r e ; t h e C i t y may i m m e d i a t e l y d e c l a r e a d e f a u l t w i t h o u t p r i o r 
n o t i f i c a t i o n t o t h e D e v e l o p e r . 

13. Measure of Damages: The measure o f damages f o r b r e a c h o f t h i s Agreement by 
th e D e v e l o p e r w i l l be t h e r e a s o n a b l e c o s t o f s a t i s f a c t o r i l y c o m p l e t i n g t h e 
Improvements p l u s r e a s o n a b l e C i t y a d m i n i s t r a t i v e expenses. F o r improvements upon 
w h i c h c o n s t r u c t i o n has not begun, t h e e s t i m a t e d c o s t s o f t h e Improvements as shown 
on E x h i b i t "B" w i l l be p r i m a f a c i e e v i d e n c e o f the minimum c o s t o f c o m p l e t i o n ; 
however, n e i t h e r t h a t amount n o r t h e amount o f a l e t t e r o f c r e d i t , t h e s u b d i v i s i o n 
improvements d i s b u r s e m e n t agreement o r c a s h escrow e s t a b l i s h the maximum amount o f 
th e D e v e l o p e r ' s l i a b i l i t y . 

14. C i t y ' s Rights Upon Default: When any event o f d e f a u l t o c c u r s , t h e C i t y may 
draw on t h e l e t t e r o f c r e d i t , escrowed c o l l a t e r a l , o r p r o c e e d t o c o l l e c t any o t h e r 
s e c u r i t y t o t h e e x t e n t o f t h e f a c e amount o f t h e c r e d i t o r f u l l amount o f escrowed 
c o l l a t e r a l , c a s h , o r s e c u r i t y l e s s n i n e t y p e r c e n t (90%) o f the e s t i m a t e d c o s t (as 
shown on E x h i b i t "B") o f a l l improvements p r e v i o u s l y a c c e p t e d by the C i t y o r may 
e x e r c i s e i t s r i g h t s t o di s b u r s e m e n t o f l o a n p r o c e e d s o r o t h e r funds under the 
improvements d i s b u r s e m e n t agreement. The C i t y w i l l have t h e r i g h t t o complete 
improvements i t s e l f o r i t may c o n t r a c t w i t h a t h i r d p a r t y f o r c o m p l e t i o n , and the 
D e v e l o p e r g r a n t s t o the C i t y , i t s s u c c e s s o r s , a s s i g n s , a g e n t s , c o n t r a c t o r s , and 
employees, a n o n e x c l u s i v e r i g h t and easement t o e n t e r t h e P r o p e r t y f o r t h e purposes 

2 



F" M G E: 9 4 3 

o f c o n s t r u c t i n g , r e c o n s t r u c t i n g , m a i n t a i n i n g , and r e p a i r i n g s u c h improvements. 
A l t e r n a t i v e l y , t he C i t y may a s s i g n t h e p r o c e e d s o f t h e l e t t e r o f c r e d i t , t h e 
improvements d i s b u r s e m e n t agreement, the escrowed c o l l a t e r a l , c a s h , o r o t h e r funds 
o r a s s e t s t o a subsequent d e v e l o p e r (or a l e n d e r ) who has a c q u i r e d the development 
by p u r c h a s e , f o r e c l o s u r e o r o t h e r w i s e who w i l l then have t h e same r i g h t s o f c o m p l e t i o n 
as t h e C i t y i f and o n l y i f t h e subsequent d e v e l o p e r (or l e n d e r ) agrees i n w r i t i n g t o 
com p l e t e t h e u n f i n i s h e d improvements and p r o v i d e s r e a s o n a b l e s e c u r i t y f o r the 
o b l i g a t i o n . I n a d d i t i o n , the C i t y may a l s o e n j o i n t h e s a l e , t r a n s f e r , o r conveyance 
o f l o t s w i t h i n the development, u n t i l t he improvements a r e completed o r a c c e p t e d . 
These remedies a r e c u m u l a t i v e i n n a t u r e and a r e i n a d d i t i o n t o any o t h e r remedies the 
C i t y has a t l a w o r i n e q u i t y . 

15. Indemnification: The D e v e l o p e r e x p r e s s l y a g r e e s t o i n d e m n i f y and h o l d t h e 
C i t y , i t s o f f i c e r s , employees and a s s i g n s h a r m l e s s from and a g a i n s t a l l c l a i m s , c o s t s 
and l i a b i l i t i e s o f e v e r y k i n d and n a t u r e , f o r i n j u r y o r damage r e c e i v e d o r s u s t a i n e d , 
o r a l l e g e d t o be r e c e i v e d o r s u s t a i n e d , by any p e r s o n o r e n t i t y i n c o n n e c t i o n w i t h , 
o r on a c c o u n t o f , any a c t o r f a i l u r e t o a c t c o n c e r n i n g the performance o f work a t the 
development o r the P r o p e r t y p u r s u a n t t o t h i s Agreement. The D e v e l o p e r f u r t h e r agrees 
t o a i d and d e f e n d the C i t y i n the event t h a t t h e C i t y i s named i n an a c t i o n c o n c e r n i n g 
the p e r f o r m a n c e o f work o r t h e f a i l u r e t o p e r f o r m work p u r s u a n t t o t h i s Agreement. 
The D e v e l o p e r i s n o t an agent o r employee o f the C i t y . 

16. No Waiver: No w a i v e r o f any p r o v i s i o n o f t h i s Agreement by the C i t y w i l l 
be deemed o r c o n s t i t u t e a w a i v e r o f any o t h e r p r o v i s i o n , n o r w i l l i t be deemed o r 
c o n s t i t u t e a c o n t i n u i n g w a i v e r u n l e s s e x p r e s s l y p r o v i d e d f o r by a w r i t t e n amendment 
t o t h i s Agreement s i g n e d by b o t h C i t y and D e v e l o p e r ; n o r w i l l t he w a i v e r o f any 
d e f a u l t under t h i s Agreement be deemed a w a i v e r o f any subsequent d e f a u l t o r d e f a u l t s 
o f t h e same t y p e . The C i t y ' s f a i l u r e t o e x e r c i s e any r i g h t under t h i s Agreement w i l l 
n o t c o n s t i t u t e t h e a p p r o v a l o f any w r o n g f u l a c t by the D e v e l o p e r o r the a c c e p t a n c e 
of any improvement. ^ 

17. Amendment or Modification: The p a r t i e s t o t h i s Agreement may amend o r 
m o d i f y t h i s Agreement o n l y by w r i t t e n i n s t r u m e n t e x e c u t e d on b e h a l f of t h e C i t y by 
the C i t y Manager o r h i s d e s i g n e e and by the D e v e l o p e r o r h i s a u t h o r i z e d o f f i c e r . Such 
amendment o r m o d i f i c a t i o n s h a l l be p r o p e r l y n o t a r i z e d b e f o r e i t s h a l l be deemed 
e f f e c t i v e . 

18. Attorney's Fees: S h o u l d e i t h e r p a r t y be r e q u i r e d t o r e s o r t t o l i t i g a t i o n 
t o e n f o r c e the terms o f t h i s Agreement, t h e p r e v a i l i n g p a r t y , p l a i n t i f f o r de f e n d a n t , 
w i l l be e n t i t l e d t o c o s t s , i n c l u d i n g r e a s o n a b l e a t t o r n e y ' s f e e s and e x p e r t w i t n e s s 
f e e s , from t h e o p p o s i n g p a r t y ; any C i t y o b l i g a t i o n under t h i s s e c t i o n s h a l l be 
s u b j e c t t o t h e o v e r r i d i n g p r o v i s i o n s o f s e c t i o n 15, above. I f t h e c o u r t awards r e l i e f 
t o b o t h p a r t i e s , t h e a t t o r n e y ' s f e e s may be e q u i t a b l y d i v i d e d between t h e p a r t i e s by 
th e d e c i s i o n maker, s u b j e c t t o t h e o v e r r i d i n g p r o v i s i o n s o f s e c t i o n 15, above. 

19. Vested Rights: The C i t y does n o t w a r r a n t by t h i s Agreement t h a t the 
D e v e l o p e r i s e n t i t l e d t o any o t h e r a p p r o v a l ( s ) r e q u i r e d by the C i t y , i f any, b e f o r e 
th e D e v e l o p e r i s e n t i t l e d t o commence development o r t o t r a n s f e r o w nership o f p r o p e r t y 
i n t h e development. 

20. T h i r d Party Rights: No p e r s o n or e n t i t y who o r which i s not a p a r t y t o t h i s 
Agreement w i l l have any r i g h t of a c t i o n under t h i s Agreement. 

21. Time: F o r t h e purpose of computing t h e Abandonment and C o m p l e t i o n P e r i o d s , 
and time p e r i o d s f o r C i t y a c t i o n , s u c h t i m e s i n wh i c h war, c i v i l d i s a s t e r s , o r a c t s 
o f God o c c u r o r e x i s t w i l l n o t be i n c l u d e d i f s u c h t i m e s p r e v e n t the D e v e l o p e r o r C i t y 
f r o m p e r f o r m i n g i t s o b l i g a t i o n s under t h e Agreement. 

22. S e v e r a b i l i t y : I f any p a r t , term, o r p r o v i s i o n o f t h i s Agreement i s h e l d by 
a c o u r t o r c o u r t s o f competent j u r i s d i c t i o n t o be i l l e g a l o r o t h e r w i s e u n e n f o r c e a b l e , 
s u c h i l l e g a l i t y o r u n e n f o r c e a b i l i t y w i l l n ot a f f e c t t h e v a l i d i t y o f any o t h e r p a r t , 
term, o r p r o v i s i o n and the r i g h t s o f t h e p a r t i e s w i l l be c o n s t r u e d as i f the p a r t , 
term, or p r o v i s i o n was n e v e r p a r t o f t h e Agreement. 
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23. Benefits/burdens: The b e n e f i t s o f t h i s Agreement t o t h e D e v e l o p e r a r e 
p e r s o n a l and may not be a s s i g n e d w i t h o u t the e x p r e s s w r i t t e n a p p r o v a l o f the C i t y . 
Such a p p r o v a l may n o t be u n r e a s o n a b l y w i t h h e l d , b u t any unapproved assignment i s v o i d . 
N o t w i t h s t a n d i n g the f o r e g o i n g , the burdens o f t h i s Agreement a r e p e r s o n a l o b l i g a t i o n s 
o f t h e D e v e l o p e r and a l s o s h a l l be b i n d i n g on t h e h e i r s , s u c c e s s o r s , and a s s i g n s o f 
the D e v e l o p e r , and s h a l l be a c o v e n a n t ( s ) r u n n i n g w i t h t h e P r o p e r t y . There i s no 
p r o h i b i t i o n on t h e r i g h t o f the C i t y t o a s s i g n i t s r i g h t s under t h i s Agreement. The 
C i t y w i l l e x p r e s s l y r e l e a s e t h e o r i g i n a l D e v e l o p e r ' s g u a r a n t e e o r o b l i g a t i o n s under 
th e improvements d i s b u r s e m e n t agreement i f i t a c c e p t s new s e c u r i t y from any d e v e l o p e r 
o r l e n d e r who o b t a i n s t h e P r o p e r t y . However, no o t h e r a c t o f t h e C i t y w i l l c o n s t i t u t e 
a r e l e a s e o f t h e o r i g i n a l D e v e l o p e r from h i s , l i a b i l i t y under t h i s Agreement. 

24. Notice: Any n o t i c e r e q u i r e d o r p e r m i t t e d by t h i s Agreement w i l l be deemed 
e f f e c t i v e when p e r s o n a l l y d e l i v e r e d i n w r i t i n g o r t h r e e (3) days a f t e r n o t i c e i s 
d e p o s i t e d w i t h t h e U.S. P o s t a l S e r v i c e , p o s t a g e p r e p a i d , c e r t i f i e d , and r e t u r n r e c e i p t 
r e q u e s t e d , and a d d r e s s e d as f o l l o w s : 

I f t o D e v e l o p e r : Sundance P r o p e r t i e s L e a s i n g 

25. Recordation: D e v e l o p e r s h a l l pay f o r a l l c o s t s t o r e c o r d a copy o f t h i s 
Agreement i n t h e C l e r k and R e c o r d e r ' s O f f i c e o f Mesa County, C o l o r a d o . 

26. Immunity: N o t h i n g c o n t a i n e d i n t h i s Agreement c o n s t i t u t e s a w a i v e r o f t h e 
C i t y ' s immunity under any a p p l i c a b l e law. 

27. Personal J u r i s d i c t i o n and Venue: P e r s o n a l j u r i s d i c t i o n and venue f o r any 
c i v i l a c t i o n commenced by e i t h e r p a r t y t o t h i s Agreement whether a r i s i n g out of o r 
r e l a t i n g t o t h e Agreement, l e t t e r o f c r e d i t , improvements d i s b u r s e m e n t s agreement, 
o r c a s h escrow agreement o r any a c t i o n t o c o l l e c t s e c u r i t y w i l l be deemed t o be p r o p e r 
o n l y i f s u c h a c t i o n i s commenced i n Mesa County, C o l o r a d o . The D e v e l o p e r e x p r e s s l y 
w a i v e s h i s r i g h t t o b r i n g s u c h a c t i o n i n o r t o remove such a c t i o n t o any o t h e r c o u r t 
whether s t a t e o r f e d e r a l . 

28. Improvements guarantee. The improvements g u a r a n t e e r e q u i r e d by the C i t y t o 
en s u r e t h a t t h e improvements d e s c r i b e d i n t h e improvements agreement a r e c o n s t r u c t e d 
t o C i t y s t a n d a r d s may be i n one o f the f o l l o w i n g forms: ( I f I o r I I , t h e n a t t a c h as 
E x h i b i t C.) 

(I) d i s b u r s e m e n t agreement between a bank d o i n g b u s i n e s s i n Mesa County and 
the C i t y , o r 

( I I ) a good and s u f f i c i e n t l e t t e r o f c r e d i t a c c e p t a b l e t o the C i t y , o r 

( I I I ) d e p o s i t i n g w i t h t h e C i t y c a s h e q u i v a l e n t t o t h e e s t i m a t e d c o s t o f 
c o n s t r u c t i o n o f t h e improvements under t h e f o l l o w i n g terms: 

(a) The F i n a n c e Department o f the C i t y may a c t as d i s b u r s i n g agent f o r 
d i s b u r s e m e n t s t o D e v e l o p e r ' s c o n t r a c t o r ( s ) as r e q u i r e d improvements a r e 
c o m p l e t e d and a c c e p t e d i f ag r e e d t o i n w r i t i n g p u r s u a n t t o a di s b u r s e m e n t 
agreement; and 

(b) The F i n a n c e Department o f t h e C i t y w i l l d i s b u r s e any d e p o s i t o r any 
p o r t i o n t h e r e o f , w i t h no more t h a n t h r e e c h e c k s , a t no charge. I f 
d i s b u r s e m e n t s a r e made i n e x c e s s o f t h r e e c h e c k s , t h e d e v e l o p e r w i l l be 
c h a r g e d $100 p e r t r a n s a c t i o n f o r e v e r y t r a n s a c t i o n i n e x c e s s o f t h r e e . 

P.O. Box 2867 
Grand J u n c t i o n , CO 81502 

I f t o C i t y : C i t y o f Grand J u n c t i o n 
Community Development D i r e c t o r 
250 N. 5 t h S t r e e t 
Grand J u n c t i o n , C o l o r a d o 81501 
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29. Conditions of Acceptance. B O O K . 2 4 2 8 P M G E 9 4 5 

a. The C i t y s h a l l have no r e s p o n s i b i l i t y o r l i a b i l i t y w i t h r e s p e c t t o any 
s t r e e t , o r o t h e r i m p r o v e m e n t ( s ) , n o t w i t h s t a n d i n g the use o f the same by 
the p u b l i c , u n l e s s the s t r e e t o r o t h e r improvements s h a l l have been 
a c c e p t e d by t h e C i t y . "Acceptance by the C i t y " means a s e p a r a t e w r i t i n g 
w h e r e i n the C i t y s p e c i f i e s w h i c h improvements have been a c c e p t e d and the 
d a t e from w h i c h w a r r a n t y ( i e s ) s h a l l r u n . 

b. P r i o r t o r e q u e s t i n g f i n a l a c c e p t a n c e o f any s t r e e t , s t o r m d r a i n a g e 
f a c i l i t y , o r o t h e r r e q u i r e d i m p r o v e m e n t ( s ) , the D e v e l o p e r s h a l l : ( i ) 
f u r n i s h t o the C i t y E n g i n e e r a s - b u i l t d r a w i n g s i n r e p r o d u c i b l e form, 
b l u e l i n e stamped and s e a l e d by a p r o f e s s i o n a l e n g i n e e r and i n computer 
d i s k form and c o p i e s o f r e s u l t s o f a l l c o n s t r u c t i o n c o n t r o l t e s t s 
r e q u i r e d by C i t y s p e c i f i c a t i o n s ; ( i i ) p r o v i d e w r i t t e n e v i d e n c e t o the 
C i t y E n g i n e e r under s i g n a t u r e o f a q u a l i f i e d e x p e r t t h a t t h e e a r t h , 
s o i l s , l a n d s and s u r f a c e s upon, i n and under w h i c h the improvements have 
been c o n s t r u c t e d , o r wh i c h a r e n e c e s s a r y f o r the improvements, a r e f r e e 
from t o x i c , h azardous o r o t h e r r e g u l a t e d s u b s t a n c e s o r m a t e r i a l s ; ( i i i ) 
p r o v i d e w r i t t e n e v i d e n c e t o the C i t y E n g i n e e r t h a t t h e t i t l e t o l a n d s 
u n d e r l y i n g t h e improvements a r e m e r c h a n t a b l e and f r e e and c l e a r from a l l 
l i e n s and encumbrances, e x c e p t t h o s e l i e n s and encumbrances w h i c h may be 
app r o v e d i n w r i t i n g by the C i t y E n g i n e e r . 

30. Phased Development. I f t h e C i t y a l l o w s a s t r e e t t o be c o n s t r u c t e d i n s t a g e s , 
t h e D e v e l o p e r o f the f i r s t o n e - h a l f s t r e e t opened f o r t r a f f i c s h a l l c o n s t r u c t 
t h e a d j a c e n t c u r b , g u t t e r and s i d e w a l k i n the s t a n d a r d l o c a t i o n and s h a l l 
c o n s t r u c t the r e q u i r e d w i d t h o f pavement from the edge of g u t t e r on h i s s i d e 
o f t h e s t r e e t t o e n a b l e an i n i t i a l two-way t r a f f i c o p e r a t i o n w i t h o u t 
o n - s t r e e t p a r k i n g . That D e v e l o p e r ^ i s a l s o r e s p o n s i b l e f o r e n d - t r a n s i t i o n s , 
i n t e r s e c t i o n p a v i n g , d r a i n a g e f a c i l i t i e s , and ad j u s t m e n t s t o e x i s t i n g 
u t i l i t i e s n e c e s s a r y t o open t h e s t r e e t t o t r a f f i c . 

D i r e c t o r e f Community Development Da£e / 

C i t y o f Grand J u n c t i o n 
250 N o r t h 5 t h S t r e e t 
G rand J u n c t i o n , CO 81501 

r - f , 

- r ^ L ^ i * H e ± j ± j S 
D e v e l o p e r J o h n Davis Date 
( I f C o r p o r a t i o n , t o be s i g n e d by P r e s i d e n t and a t t e s t e d t o by S e c r e t a r y t o g e t h e r w i t h 
t h e C o r p o r a t e s e a l s ) 

Sundance p r o p e r t i e s L e a s i n g 
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EXHIBIT "A" B O O K . 2 4 2 3 P A G E 9 4 6 

TYPE LEGAL DESCRIPTION BELOW, USING ADDITIONAL SHEETS AS 
NECESSARY. USE SINGLE SPACING WITH A ONE (1) INCH MARGIN ON EACH 
SIDE. 
kkkkkkk kk k kkk kkkkkkkkkkkkkkkkkkkkkkk kkkkkk'k^i^k^^t^l^tw**^cWitwit^t^i^l^kw^tw'kitkk kwknw1t1twmmwww*irtwirww*k**ick^wkkiK4rkw4rkiTt 

DESCRIPTION OF FALL VALLEY SUBDIVISION, FILING NO. TWO 

A Replat of Lot One Block S i x , and Lot One Block Seven 
F a l l V a l l e y S u b d i v i s i o n , F i l i n g No. One. 



EXHIBIT "B 

IMPROVEMENTS LIST/DETAIL 
(Page 1 of 3) B O O K 2 4 2 S PrtGE947 

DATE: A p r i l 1998 
NAME OF DEVELOPMENT: F a l l V a l l e y S u b d i v i s i o n , F i l i n g II 
LOCATION: NW/4, SE/4, Sec 3, TIS, R1W, U.M. 
PRINTED NAME OF PERSON PREPAR4NG: Jana Bingham 

I. SANITARY SEWER 
1. Clearing and grubbing 
2. Cut and remove asphalt 
3. PVC sanitary sewer main (incl. 

trenching, bedding & backfill) 
4. Sewer Services (incl. trenching, 

bedding, & backfill) 
5. Sanitary sewer manhole(s) 
6. Connection to existing manhole(s) 
7. Aggregate Base Course 
8. Pavement replacement 
9. Driveway restoration 
10. Utility adjustments 
II. DOMESTIC WATER 
1. Clearing and grubbing 
2. Cut and remove asphalt 
3. Water Main (incl. excavation, 

bedding, backfill, valves and 
appurtenances) 

4. Water services (incl. excavation, 
bedding, backfill, valves, and 
appurtenances) 

5. Connect to existing water line 
6. Aggregate Base Course 
7. Pavement Replacement 
8. Utility adjustments 
III. STREETS 
1. Clearing and grubbing 
2. Earthwork, including excavation 

and embankment construction 
3. Utility relocations 

UNITS 

L.F 

L.F. 

Ea , 

L.F, 

L.F, 

Ea 

L.S, 

TOTAL 
QTY. 

1 , 850 

2,420 

1 ,954 

1 
8,2QQ 

UNIT TOTAL 
PRICE AMOUNT 

11 .50 

8.00 

Complete 

Complete 

1250.00 Complete 
7 5 0 . fin rnmplPhp 

17.00 Complete 

1,870 15.00 Complete 

3 400.00 Complete 

2500.00 Complete 
2.00 Complete 



(Page 2 of 2) 

4. Aggregate sub-base course 
(square yard) 

5. Aggregate base course 
(square yard) 

6. Sub-grade stabilization 
7. Asphalt or concrete pavement 

(square yard) 
8. Curb, gutter & sidewalk 

(linear feet) 
9. Driveway sections 

(square yard) 
10. Crosspans & fillets 
11. Retaining walls/structures 
12. Storm drainage system 
13. Signs and other traffic 

control devices 
14. Construction staking 
15. Dust control 
16. Street lights (each) 
IV. LANDSCAPING 
1. Design/Architecture 
2. Earthwork (includes top 

soil, fine grading, & berming 
3. Hardscape features (includes 

walls, fencing, and paving) 
4. Plant material and planting 
5. Irrigation system 
6. Other features (incl. statues, 

water displays, park equipment, 
and outdoor furniture) 

7. Curbing 
8. Retaining walls and structures 
9. One year maintenance agreement 

V. MISCELLANEOUS 
1. Design/Engineering 
2. Surveying 
3. Developer's inspection costs 
4. Quality control testing 
5. Construction traffic control 
6. Rights-of-way/Easements 

E.S. 21,556.00* 

L- S. 18,458.00* 

L.S. 16,075.00* 

S.Y. 170 34.00 Complete 

L.S. 1 17000.00 Complete 
Ea . 2 150.00 Complete 

L.S. 1 3000.00 Complete 
Ea. 3 1500.00 Complete 

L.S. 12,750. 12750.00 
f i l g . 2 1000.00 1000.00 

L.S. 25̂ 5 500.00 500.00* 
L.S. f12/25^ 1000/ea. 2000.00/* 
L.S. f l q . 2 1200.00 / 1200.00 

(Tot l o t ) ^3800.00 

L.S. 1 4000.00 Complete 
L.S. 1 6000.00 Complete 
L.S. 1 3000.00 Complete 
L.S. 1 2000.00 Complete 
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7. City inspection fees 
8. Permit fees 
9. Recording costs 
10. Bonds 
11. Newsletters 
12. General Construction Supervision 
13. Other 
14. Other 

T. - q 
L.s 

L.S, 
L.S, 
L.S, 

?500.00 Complete 
500.00 Complete 
500.00 Complete 
500.00 Complete 
;500.00 Complete 
1500.00 Complete 

Items s t a r r e d ( * ) are at 75%:in the t o t a l b 
TOTAL ESTIMATED COST OF IMPROVEMENTS: $ fi? , g 4 i .75 

H -l<- 9^ 
SIGNATURE DEVELOPER DATE 
(If corporation, to be signed by President and attested 

i-b̂ y Secretary together with the corporate seals.) 

have reviewed the Estimated costs and time schedule shown above and, based 
on the plan layouts submitted to date and the current costs of construction, 
I take no exception to the above. 

COTvl'lvruT 

s:impagmLrev-4/9S 



DISBURSEMENT AGREEMENT 
(Improvements Guarantee) 

B O O K . 2 4 2 8 Pf tee950 

DEVELOPER: Sundance P r o p e r t i e s L e a s i n g , Inc. 
P.O. Box 2867 . 
Grand J u n c t i o n , CO 81502 

BANK: The Bank of Grand J u n c t i o n 

PROPERTY: F a l l V a l l e y S u b d i v s i o n f i l i n g 2 

DISBURSEMENT AMOUNT: For the construction of improvements to the Property in an amount not to exceed 
$ fi?fQ41.75 . 

This Agreement is entered into by and between Sundance P r o p e r t i e s LeasinglnQT ' iPeveloperT 
The Bank of Grand J u n c t i o n ("Bank") and the City of Grand Junction, Colorado ("City"). 

RECITALS 

Developer has been required by the City to construct certain improvements to F a l l V a l l e y F i l i n g 2 
("Improvements") in accordance with the Zoning and Development Code, Improvements Agreement and subdivision 
approval. 

The Bank has agreed to loan funds to the Developer for construction of the Improvements. 

The City Engineer has approved an estimate of the costs' of the Improvements and that amount or an amount not to 
exceed $ fi? , Q41 - 75 , whichever is greater, shall be referred to as the "Funds." 

The parties desire to secure the full and complete performance of the Developer's obligations and to secure that the 
Funds are disbursed only to pay for the Improvements. 

NOW, T H E R E F O R E , THE PARTIES A G R E E : 

1. BANK PROMISES. Bank shall dedicate or set aside the Funds on behalf of Developer and for the City's 
benefit within twenty-four hours of execution of this Disbursement Agreement. 

Bank warrants: that the Funds are to be held in trust solely to secure Developer's obligations under the Improvements 
Agreement; that the Bank shall act as agent of the City in holding the Funds; that the Funds will not be paid out or 
disbursed to, or on behalf of, the Developer except as set forth in this document and/or as set forth in the 
Improvements Agreement; and that the Bank may not modify or revoke its obligation to disburse funds to or on behalf 
ofthe Developer or the City. The Bank warrants that the Funds are and will be available exclusively for payment of 
the costs of satisfactory completion ofthe Improvements. 

2. DISBURSEMENT PROCEDURES. The Funds shall be advanced for payment of costs incurred for the 
construction of Improvements on the Property in accordance with the Improvements List/Detail attached to the 
Improvements Agreement, the terms of which are incorporated by this reference. All disbursements must comply 
with the following procedures: 

(a) Request for Advance. Developer shall deliver to the Bank a written request for the disbursement of 
funds on forms acceptable to the Bank. Such requests shall be signed by Developer, Developer's General 
Contractor, Project Engineer and Architect, if applicable, and the City Engineer. By signing the request for 
disbursement the Developer is certifying: that all costs for which the advance is being requested have been incurred 

1 



DISBURSEMENT A G R E E M E N T 
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in connection with the construction of the Improvements on the Property; that all work performed and materials 
supplied are in accordance with the plans and specifications submitted to and approved by the City; that the work has 
been performedin a workmanlike manner; that no funds are being requested for work not completed, nor for material 
not installed; the Project Engineer has inspected the Improvements for which payment is requested; and that such 
improvements have been completed in accordance with all terms, specifications and conditions of the approved 
plans. Attached hereto is the list of those individuals, and their respective signatures, required to sign the above 
described request(s) for disbursement of funds. 

(b) Documentation, Waivers and Checks. Each request for disbursement of funds shall be 
accompanied by: (/) one original and one copy of each invoice to be paid; (/;) checks drawn on Developer's 
construction loan account with the Bank, made payable to the payee(s) and for the amount of each invoice presented 
for payment; (iii) lien waivers in a form approved by the Bank prepared for signature by each payee; and (/V) postage 
paid envelopes addressed to each payee for the mailing of checks presented to the 
Bank. 

The Bank shall verify its receipt of all lien waivers relating to any prior disbursements, which lien waivers shall be 
properly executed and contain no alterations or modifications from those lien waivers that have been previously 
presented to the Bank. 

Upon approval by Developer, the Project Engineer and the Bank ofthe invoices being presented to the Bank, the 
Bank shall advance funds into the checking account designated for the payment ofthe invoices and mail the checks 
to the payee(s) in the envelopes presented to the Bank, together with lien waivers and copies of supporting invoices. 

Under no circumstances shall the Bank make a disbursement for the payment of an invoice if it in good faith believes 
that: (/) the work has not been completed; (/'/) the work has not been completed in a workmanlike manner; (///) written 
approval has not been received from the Project Engineer; or (/V) any lien waiver has been altered or modified or has 
not been returned to the Bank. 

(c) Default. Upon default of the Developer on any obligation to the Bank or under the Improvements 
Agreement, the Bank shall disburse no funds to, or at the direction of, the Developer except to the City under the 
terms of the Improvements Agreement. The Bank shall immediately notify the City, in writing, of any event of default 
or event of default as provided for in the Improvements Agreement and/or as provided herein. 

(d) Disbursement to City. In the event the Improvements are not satisfactorily and timely constructed, 
or upon any default or event of default, the City Engineer shall notify the Bank to immediately cease disbursement of 
funds to the Developer and disburse the full amount ofthe remaining undisbursed funds to the City. Upon such 
notice, the Bank shall promptly honor the demand of the City Engineer to disburse the Funds to the City or a third 
party or parties designated in writing by the City. Upon final completion and acceptance ofthe performance required 
under the Improvements Agreement, the City shall refund to the Bank any funds disbursed, if any, which are not 
actually expended to pay all costs, expenses and liabilities, including attorney fees, incurred in completing the 
Improvements. 

3. DEVELOPER CONSENT: The Developer, by the signature of John Davis, P r e s i d e n t 
(name & title), consents to disbursements and other actions authorized and 

provided for by the terms of this Agreement and/or the Improvements Agreement. 

4. LIABILITY FOR LOSS: If the Bank fails to disburse funds in accordance with the procedures set forth, and 
the City suffers loss or damage, the Bank shall be liable to the City for the City's direct and consequential damages 
and all fees, costs and expenses, including attorneys fees. 

5. BINDING EFFECT: This Agreement shall be binding on the heirs, successors, receivers and assigns of all 
parties and shall terminate when the City has accepted the Improvements and has recorded a release ofthe 
Improvements Agreement. 

2 
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6. IMMUNITY: Nothing contained in this Agreement constitutes a waiver ofthe City's sovereign immunity under 
applicable state law. 

Dated this 16 day of A p r i l , 199 8_ 

(BANK) #4NR OP G>/tn*>*> J<*<NCf/* *J 

By: C&vgiy / t f y v ^ y ^ . s/f 
fit le ' ~ 7 ] ' 

Address 

(DEVELOPER) S/fndajrfce P r o p e r t i e s L e a s i n g , I n c 

By; / J^t^l. 
T i t l e Jonn Davis, P r e s i d e n t 

P.O. Box 2867 Grand Junction/- CO 81502 
Address 

CITY OF GRAND,JUNCTION 

B y : i 
Community Development 

Pursuant to the terms of the foregoing Disbursement Agreement (Improvements Guarantee) by and between 
R i i n d a n r P P r n p p r t j a s L e a s i n g Developer, ftkc &AUK. Cr&AAJti \M(MCT7CtVas Bank, 

and the City of Grand Junction, the following are the individuals authorized to sign written requests for the 
disbursement ofthe Funds: 

D E V E L O P E R : 

(name) 

(name) 
(signature) 

(name) 
(signature) 

DEVELOPER'S GENERAL CONTRACTOR: 

John Davi a 
(name) Sundance Properties. 

L e a s i n g Inc. 
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DEVELOPER'S PROJECT ENGINEER: 

(name) David Chase Banner&Associates (s ignature) 

DEVELOPER'S ARCHITECT: 

N/A 
(name) (signature) 

CITY ENGINEER: 

(name) f /! /• (signature) 

July 19,1996 
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