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DEVELOPMENT IMPROVEMENTS AGREEMENT 

1. Parties: The parties to this Development Improvements Agreement ("Agreement") 
are Dean Van Gundy , ("Developer") and the City of Grand Junction, Co lorado 
("City"). 

For valuable consideration, the receipt and a d e q u a c y of which is acknow ledged , the 
Parties agree as follows: 

2. Effective Date: The Effective Date of the Agreement shall be the date that it is 
signed by the Community Development Director, which shall be no sooner than 
recordation of the final plat or final plan approval whichever first occurs. 

RECITALS 

The Developer seeks permission to develop property, descr ibed on Exhibit A a t tached 
and incorporated by this reference ("the Property" or "Property"). The Property, 
known as 645/647 Fourth Ave., GJ, CO 81501 has been reviewed and approved 
under Community Development file # ^ f ^ - z f f i ^ . - 1 ^ 7 ("Development" or "the 
Development"). 

The City seeks to protect the health, safety and general welfare of the community by 
requiring the complet ion of various improvements to the Property and limiting the 
harmful effects of substandard development. 

A further purpose of this Agreement is to protect the City from the cost of complet ing 
necessary improvements itself; this Agreement is not executed for the benefit of 
materialmen, laborers or others providing work, services or material to the Developer 
and/or the Property or for the benefit of the owner(s), purchaser(s) or user(s) of the 
Property. 

The mutual promises, covenants and obligations conta ined in this Agreement are 
authorized by state law, the Colorado Constitution and City's land development 
ordinances and regulations. 

DEVELOPER'S OBLIGATION 

3. Improvements: The Developer shall design, construct a n d install, at its own expense, 
those on-site and off-site improvements listed on Exhibit B a t tached a n d incorporated 
by this reference ("Improvements" or "the Improvements"). 

3a. On and after the Effective Date of this Agreement the Developer agrees to pay 
the City for its Administration and Inspection of the Development. The hourly rate for 
those services is $45.00/hour. Administration and Inspection includes but is not limited 
to the time expended by the City's planner, engineer, construction inspector and 
attorney in directing, advising, correcting and enforcing by means other than 
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litigation, this agreement and/or the approved development plan. Making 
disbursements and cal l ing/col lect ing Guarantees are Administration and Inspection 
services and shall be charged at $45.00/hour. See, paragraph 19 concerning 
attorneys' / litigation fees. 

3b. The scope of this project is such that the City may have to e n g a g e independent 
consultants(s) to adequate ly provide inspection services; Developer agrees to pay 
such costs, in addit ion to all others for which Developer is responsible hereunder. 

3c. The Developer's obligation to complete the Improvements is and shall be 
independent of any obligations of the City conta ined herein. 

4. Security: To secure the performance of its obligations under this Agreement the 
Developer shall supply a guarantee. The Developer is required to post security in an 
amount of $ $25,000.00 (120% of the amount for the Improvements) in a form 
and with terms a c c e p t a b l e to the City ("Guarantee"). The Guarantee shall be in the 
form of a cash deposit m a d e to the City, a letter of credit or a disbursement 
agreement in a form and with content approved by the City Attorney. The 
Guarantee specif ic to this Agreement is a t tached as Exhibit C and is incorporated by 
this reference as if fully set forth. 

Select one: Cash x Letter of Credit (LOC) Disbursement Agreement 

5. Standards: The Developer shall construct the Improvements accord ing to the City's 
standards a n d specifications. 

6. Warranty: The Developer shall warrant the Improvements for one year following 
A c c e p t a n c e by the City. "Warrant" or "Warranty" as used herein means the 
Developer shall take such steps and incur such costs as may be needed so that the 
Improvements or any portion or phase thereof as repaired and/or rep laced, shall 
comply with the Development 's construction plans and/or site plan, City standards 
and specifications at the end of the warranty period. The Developer shall warrant 
e a c h repaired and/or rep laced Improvement or any portion or phase thereof for one 
year following A c c e p t a n c e of such repair and/or replacement. 

6a. Upon A c c e p t a n c e the Developer shall provide a Ma in tenance Guarantee in an 
amount of $ N/A (|_jne G2 , Exhibit B, City Security). 

6b. The Main tenance Guarantee shall be secured by a letter of credit, cash escrow or 
other form a c c e p t a b l e to the City. 

7. Commencement, Completion and Abandonment Periods: The Developer shall 
c o m m e n c e work on the Improvements within 30 days from the Effective Date of this 
Agreement; that date is known as the "Commencemen t Date." 
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7a. The Developer shall complete the Improvements by the end of the twelfth month 
from the Effective Date of this Agreement; that date is known as the "Complet ion 
Date." 

7b. The Developer shall not cease construction for any period of more than 60 
consecutive days. If construction is ceased for 60 or more consecut ive days the 
Director may d e e m the Development a b a n d o n e d ("the Abandonment Period"). 

7c. The C o m m e n c e m e n t date and the Complet ion Date are as follows: 

Commencemen t Date: 6/17/06 
Complet ion Date: 10/16/05 

8. Compliance with Law: The Developer shall comply with all app l icab le federal, state 
and local laws, ordinances and regulations when fulfilling its obligations under their 
Agreement. When necessary to protect the public health, safety or welfare, the 
Developer shall be subject to laws, ordinances a n d regulations that b e c o m e effective 
after the Effective Date. 

9. Notice of Defect: The Developer by and through his/her/its engineer shall provide 
timely written notice to the issuer of the Guarantee and the Director when the 
Developer and/or his/her/its engineer has knowledge, that an Improvement or any 
part or portion of any Improvement either does not conform to City standards or is 
otherwise defect ive. 

9a. The Developer shall correct all non-conforming construction and/or defects within 
thirty (30) days from the issuance of the notice by his/her/its engineer of a/the defect. 

10. Acceptance of Improvements: The City shall not a c c e p t and/or approve any or 
all of the Improvements until the Developer presents a document or documents for the 
benefit of the City showing that the Developer owns the Improvements in fee simple, 
or as a c c e p t e d by the City Attorney, and that there are no liens, encumbrances or 
other restrictions on the Improvements other than those that have been a c c e p t e d by 
the City Attorney. 

10a. Approval and /o r a c c e p t a n c e of any Improvement(s) does not constitute a 
waiver by the City of any rightfs) that it may have on accoun t of any defect in or 
failure of the Improvement that is de tec ted or which occurs after approval and/or 
a c c e p t a n c e . 

10b. A c c e p t a n c e by the City shall only occur when the City Engineer, sends a writing 
to such effect ( "Accep tance" ) . 

11. Reduction of Security: Upon A c c e p t a n c e of any Improvementfs) the amount 
which the City is entitled to draw on the Guarantee shall be reduced by an amount of 
$ N / A (Line G l , Exhibit B, Total Improvement Costs). 
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11a. At the written request of the Developer, the City shall execute a certificate 
verifying A c c e p t a n c e of the Improvement and thereafter waiving its right to draw on 
the Guarantee to the extent of such amount. A Developer in default under this 
Agreement has no right to such certification. 

12. Use of Proceeds: The City shall use funds deposited with it, drawn or guaranteed 
pursuant to this Agreement only for the purpose of complet ing the Improvements or 
correcting defects in or failure of the Improvements or paying Administration and 
Inspection fees. 

13. Events of Default: The following conditions, occurrences or actions shall constitute 
a default by the Developer: 

13a. Developer's failure to complete e a c h portion of the Improvements on or before 
the Complet ion Date; 

13b. Developer's failure to demonstrate reasonable intent to correct defect ive 
construction of any Improvements within the appl icab le warranty period; 

13c. Developer's insolvency, the appointment of a receiver for the Developer or the 
filing of a voluntary or involuntary petition in bankruptcy respecting the Developer. In 
such event the City may immediately declare a default without prior notification to 
the Developer; 

13d. Notification to the City, by any lender with a lien on the Property, of a default by 
Developer on any obligation to such lender. In such event, the City may immediately 
declare a default without prior notification to the Developer. 

13e. With regard to the Property or any portion thereof: initiation of any foreclosure 
act ion regarding any lien or encumbrance; or initiation of mechanics lien(s) 
procedure(s); or assignment or conveyance of the Property in lieu of foreclosure. In 
such event the City may immediately declare a default without prior notification to 
the Developer. 

13f. Notification to the City from the bank issuing the Guarantee that it will not renew 
the Guarantee at a time when security is still required hereunder a n d no substitute 
collateral a c c e p t a b l e to the City has been provided by the Developer. 

13g. Except as provided, the City may not dec lare a default until written notice has 
been sent to the Developer at the address shown in the development file. Notice is 
and shall be d e e m e d effective two ca lendar days after mailing thereof by first class 
United Sates mail, postage prepaid. 

14. Measure of Damages: The measure of damages for b reach of this Agreement by 
the Developer shall be the reasonable cost of satisfactorily complet ing the 
Improvements, plus reasonable expenses. Expenses may include but are not limited to 

DIA 2003 4 



contracting costs, col lect ion costs and the value of planning, engineering, legal and 
administrative staff time devo ted to the col lect ion/complet ion of the Improvements. 
For Improvements upon which construction has not begun, the estimated costs of the 
Improvements as shown on Exhibit B shall be prima facie ev idence of the minimum 
cost of complet ion; however, the maximum amount of the Developer's liability shall 
not be established by that amount or the amount of the Guarantee. 

15. City's Rights Upon Default: When any event of default occurs, the City may draw 
on the Guarantee or p r o c e e d to col lect any other security to the extent of the face 
amount of the Guarantee less eighty percent (80%) of the estimated cost (as shown 
on Exhibit B) of all Improvements for which the City has given its A c c e p t a n c e and no 
warranty work is reasonably required. The City may also exercise its rights to 
disbursement of loan proceeds or other funds under the City improvements 
disbursement agreement. 

15a. The City shall have the right to complete Improvements itself or it may contract 
with a third party for complet ion. 

15b. The Developer grants to the City, its successors, assigns, agents, contractors and 
employees, a nonexclusive right and easement to enter the Property for the purposes 
of constructing, reconstructing, maintaining, inspecting a n d repairing the 
Improvements. 

15c. The City may assign the proceeds of the Guarantee or other funds or assets that 
it may receive in a c c o r d a n c e with this Agreement to a subsequent developer or 
lender that has acqu i red the Property by purchase, foreclosure or otherwise. 

15d. That deve loper or lender shall then have the same rights of complet ion as the 
City if and only if the subsequent developer or lender agrees in writing to complete or 
correct the Improvements and provides to the City reasonable security for that 
obligation. 

15e. These remedies are cumulative in nature and are in addit ion to any other 
remedies the City has at law or in equity. 

16. Indemnification: The Developer expressly agrees to indemnify and hold the City, its 
officers, employees, agents and assigns ("City") harmless from and against all claims, 
costs and liabilities of every kind and nature, for injury or d a m a g e received or 
sustained by any person or entity in connect ion with or on accoun t of the 
performance or non-performance of work at the Property and/or the Improvements 
and/or the Development that is being done pursuant to this Agreement. 

16a. The Developer further agrees to aid and defend the City in the event that the 
City and/or the Improvements is named as a defendant in an act ion concerning the 
performance of work pursuant to this Agreement except for a suit wherein the 
Developer states claim(s) against the City. 
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16b. The Developer is not an agent, partner, joint venturer or employee of the City. 

17. No Waiver: No waiver of any provision of this Agreement by the City shall be 
d e e m e d or constitute a waiver of any other provision nor shall it be d e e m e d or 
constitute a continuing waiver unless expressly provided for by a written amendment 
to this Agreement signed by both the City and the Developer; nor shall the waiver of 
any default under this Agreement be d e e m e d a waiver of any subsequent default or 
defaults of the same type. The City's failure to exercise any right under this 
Agreement shall not constitute the approval of any wrongful or other ac t by the 
Developer or the a c c e p t a n c e of any Improvement. 

18. Amendment or Modification: The parties to this Agreement may a m e n d or modify 
this Agreement only by written instrument executed on behalf of the City by the City 
Manager or his designee and by the Developer or his/her/its authorized officer. Such 
amendment or modif ication shall be properly notarized before it may be d e e m e d 
effective. 

19. Attorney's Fees: Should either party be required to resort to litigation to enforce the 
terms of this Agreement, the prevailing party, plaintiff or defendant, shall be entitled to 
costs, including reasonable attorney's fees and expert witness fees, from the opposing 
party. The City shall be entitled to claim the value of its in-house attorneys at the rate 
of $125.00 per hour. If relief is awarded to both parties the attorney's fees may be 
equitably divided be tween the parties by the decision maker. 

20. Vested Rights: This Agreement does not guarantee, represent or certify that the 
Developer is entitled to any other approval(s) required by the City, before the 
Developer is entitled to c o m m e n c e development beyond the scope of this 
Agreement or to transfer ownership of the Property being deve loped . 

21. Integration: This Agreement, together with the exhibits and attachments thereto 
constitutes the entire Agreement between the parties. No statement(s), promise(s) or 
inducements(s) that is/are not conta ined in this Agreement shall be binding on the 
parties. 

22. Third Party Rights: No person or entity who or which is not a party to this 
Agreement shall have any right of act ion under or be a beneficiary of this Agreement. 

23. Time: For the purpose of comput ing the Abandonment Period and 
Commencemen t a n d Dates, such times in which war, civil disasters or acts of G o d 
occurs or exist shall not be included if such prevents the Developer or City from 
performing its obligations under the Agreement. The Developer must notify the City in 
writing if /when it asserts impossibility of performance under this paragraph. The City 
may reject the Developer 's assertion, if it finds, in writing that the condition(s) that the 
Developer asserts do not exist. 

24. Severability: If any part, term or provision of this Agreement is held by a court of 
competent jurisdiction to be illegal or otherwise unenforceable, such illegality or 
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unenforceability shall not affect the validity of any other part, term or provision. The 
rights of the parties shall be construed as if the part, term or provision was never part of 
the Agreement. 

25. Benefits: The benefits of this Agreement to the Developer are personal and may 
not be assigned without the express written approval of the City. Such approval may 
not be unreasonably withheld but any unapproved assignment is void. 

25a. Notwithstanding the foregoing, the burdens of this Agreement are personal 
obligations of the Developer and also shall be binding on the heirs, successors and 
assigns of the Developer a n d shall be a covenant(s) running with the Property. 

25b. There is no prohibition on the right of the City to assign its rights under this 
Agreement. 

25c. Upon written request from the Developer the City shall expressly release the 
original Developer's Guarantee and/or contract obligations if it accep ts new security 
from any developer or lender who obtains the Property, however, no other ac t of the 
City shall constitute a release of the original Developer from his liability under this 
Agreement. 

25d. When the City has issued its A c c e p t a n c e regarding the Improvements, the City 
agrees to state the same in writing, with appropriate acknowledgments. 

25e. The City shall sign a release only after all warranty periods, as extended by 
litigation, repair or alteration work, have expired. 

26. Notice: Any notice required or permitted by this Agreement shall be d e e m e d 
effective two ca lendar days after deposit with the United States Postal Service, first 
class, postage prepaid a n d addressed as follows: 

If to Developer: Dean Van Gundy Name -Deve loper /Company 
1018 S 5th Street Address (Street and Mailing) 
P.O. Box 4233 
Grand Junction, CO 81502 city, State & Zip C o d e 
( 970 ) 242-9500 Telephone a n d Fax Numbers 
( 970 ) 242-9501 

E-mail 

Dan E.Wilson 
Coleman, Williams & Wilson 
P.O. Box 55245 
Grand Junction, CO 81505 

If to City: Off ice of the City Attorney 
250 North 5 t h Street 
Grand Junction, C O 81501 
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C c : Community Development Department 
250 North 5"1 Street 
Grand Junction, C O 81501 

27. Recordation: Developer shall pay the costs to record a memorandum ot this 
Agreement (Exhibit D) in the records of the Mesa County Clerk and Recorder's Off ice. 
The Developer may, at his/her/its option record the entire agreement. 

28. Immunity: Nothing conta ined in this Agreement constitutes a waiver of the City's 
sovereign or other immunity under any appl icable law. 

29. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any act ion 
c o m m e n c e d by either party to this Agreement whether arising out of or relating to the 
Agreement, the Guarantee , the Main tenance Guarantee or any act ion based arising 
out of or under this Agreement shall be d e e m e d to be proper only if such action is 
c o m m e n c e d in Mesa County, Colorado. 

29a. The Developer expressly waives his/her/its right to bring such act ion in or to 
remove such act ion to any other court whether state or federal. 

30. Liability before Acceptance: The City shall have no responsibility or liability with 
respect to any street or other Improvementfs), notwithstanding the use of the same by 
the public, unless the street or other Improvement shall have received A c c e p t a n c e by 
the City. 

30a. If the City allows a street to be constructed in stages, the Developer of the first 
one-half street o p e n e d for traffic shall construct the ad jacent curb, gutter and 
sidewalk in the standard location and shall construct the required width of pavement 
from the e d g e of gutter on the side of the street nearest the property to enable an 
initial two-way traffic operat ion without on-street parking. 

30b. Developer shall also construct and pay for end-transitions, intersection paving, 
drainage facilities a n d adjustments to existing utilities necessary to open the street to 
traffic. 

30c. The City shall not issue its written A c c e p t a n c e with regard to any Improvementfs) 
including any street, storm drainage facility, sewer, water facility or other required 
Improvementfs), until the Developer: 
(i) furnishes to the City Engineer as-built drawings in reproducible form, blue line 
stamped and sealed by a professional engineer and in computer disk form and copies 
of results of all construction control tests required by City specif ication; 
(ii) provides written ev idence to the City Engineer under signature of a qualified expert 
that the earth, soils, lands and surfaces upon in a n d under which the Improvement(s) 
have been constructed or which are necessary for the Improvements are free from 
toxic, hazardous a n d other regulated substances or materials; 
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(iii) provides written ev idence to the City Attorney that the title to lands underlying the 
Improvements are free and clear from all liens and encumbrances, except those items 
and encumbrances which may be approved in writing by the City Attorney; and 
(iv) provides written ev idence, certified by the Developer's engineer, that the work 
was systematically inspected and tested and that the materials and the compact ion 
of the materials that are required to be c o m p a c t e d , were in conformance with City-
approved plans and specifications. 

Date 

Name (printed) 

Corporate Attest: 

Name Date 

City of Grand Junction 
250 North Fifth Street 
Grand Junction, C O 81501 

Community Development Dept. Date 

6/13/2003 
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EXHIBIT R 

Check number 3158 in the amount of $25,000.00 dated June 14 2006. 



Exhibit A 
SPECIAL WARRANTY DEED 

Legal Description 

Lots 20,21,22,23 and 24 
Block 1, 
South 5th Street Subdivision, 
EXCEPT thart part of lots 20 and 21 as conveyed to The City of Grand Junction, in Warranty 
Deed recorded August 22, 2005 in Book 3973 at page 628, 

County ofMesa, 
State of Colorado. 

Permitted Exceptions 

Taxes and Assessments not certified to the Treasurer's Office. 

Any facts, rights, interests or claims which are not shown by the public records but which 
could be ascertained by an inspection of the land or by making inquiry of persons in 
possession thereof. 

Easements, or claims of easements, not shown by public records. 

Discrepancies, conflicts in boundary lines, shortage in area, encroachments, and any facts 
which a correct survey and inspection of the land would disclose, and which are not 
shown by the public records. 

Any lien, or right to a lien, for services, labor or material heretofore or hereafter 
furnished, imposed by law and not shown by the public records. 

Any and all unpaid taxes, assessments and unredeemed tax sales. 

Any water rights or claims or title to water, in, on or under the land. 

Any existing leases or tenancies. 

An easement for utility and incidental purposes as reserved by the City of Grand Junction 
in the instrument recorded December 16, 1946 in Book 453 at page 463. 

An easement for utility and incidental purposes as reserved by the City of Grand Junction 
in the instrument recorded May 7,1949 in Book 505 at page 559. 

An easement for utility and incidental purposes as reserved by the City of Grand Junction 
in the instrument recorded December 16, 1946 in Book 462 at page 9. 



EXHIBIT R 

Check number 3158 in the amount of $25,000.00 dated June 14, 2006. 



• l u n 2 1 O B 0 8 : 1 0 a 
P • 2 

2 3 2 4 2 1 8 BK 4187 PG 278 
RECORDING MEMORANDUM U&/22/2006 04." 14 PH 

Exhibit D James Ward CLks&REC Mesa County? CO 
RecFee $5.00 SurChs $1.00 

City of Grand Junction 
Community Development Department Community Development 

File: SPR-2006-167 

This memorandum relates to and confirms that certain Development improvements 
Agreement and/or Maintenance Guarantee concerning land in M e s a County, Colorado. 
T h e Agreement is by and between Dean Van Gundy (Developer) 
and the City of Grand Junction (City) pertaining to V a n Guncly's Temporary Use 
Permt. Located at 645 and 647 4 , h Avenue. Project is more particularly described as 
Lots 20-24, Block 1 South 5 t h Street Subdivision, except that part of Lots 21 and 21 as 
conveyed to the City of Grand Junction in Warranty Deed recorded August 22, 2005 in 
Book 3973 Page 628. 

T h e Developer of the Project was required by law to install and construct certain public 
and private improvements, the completion of which was guaranteed by a Development 
Improvements Agreement and/or Maintenance Guarantee. T h e Project is required to 
be constructed in accordance with the approval by the City pursuant to and in 
accordance with the Zoning and Development C o d e all as more fully detailed and 
described in City of Grand Junction development file #SPR-2006-167. 

T h e Developer and the City of Grand Junction by and through the signatures of the 
undersigned have determined and agreed to the type, quality and amount of 
improvements required and/or necessitated by the approval of the Project and that the 
improvements are guaranteed by and through the Development Improvements 
Agreement and /or Maintenance Guarantee. Furthermore, the Developer and the City 
agree that the Development Improvements Agreement and/or Maintenance Guarantee 
are contractual in nature and that the obligations under the Development Improvements 
Agreement and/or Maintenance Guarantee shall not be assigned except as provided in 
the agreement(s). 

By virtue of this notice being recorded in the land records of the Mesa County 
Clerk and Recorder, subsequent owners and/or those that claim by, through or 
under the Developer are on notice of the Developer's obligations under the 
agreement(s). 

N O W T H E R E F O R E , the Developer and an official of the City of Grand Junction, both 
possessing and representing by their signatures that they possess sufficient authority, 
do hereby memorialize the relative, rights and obligations contained in the Development 
Improvement Agreement and/or Maintenance Guarantee herein characterized. 

DEVELOPER: 

Date 

(Print Name) D^ean Van Gundy 

CITY OF GRAND JUNCTION: 

In accordance with the above, I hereby certify that the Development Improvement 
Agreement and/or Maintenance Guarantee are made of record by this memorandum 
and that the same may be inspected and/or copied at the City of Grand Junction, 
Community Development Department, 250 N. 5 t h Street, Grand Junction Colorado. 

& -2/-06 
ommunity Development Department Date 

6/10/2003 


