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MAINTENANCE GUARANTEE

1. Parties: The parties to this Maintenange G e ("the Guarantee” or
“"Guarantee”) are while evittews paely £5th&E DSEISPET) and the City of Grand
Junction, Colorado (“the City” or “City”). Collectively the Developer and the
City may be referred to as the Parties. .

FOR valuable consideration, the receipt and adequacy of which s
acknowledged, the Parties agree as follows:

2. Effective Date: The Effective Date of the Guarantee will be the date that it is
sighed and accepted by the City.

RECITALS

The Developer has constructed, installed and is required fo warrant and
maintain certain improvements (“Improvements” or “the Improvements”) which
were made necessary by virtue of development on property within the City. The
Property, known as cows - Fion has been reviewed and
approved under Community Development file #_VAR-2001-059 and as
necessary or required fo construe this guarantee, that file(s) is incorporated by
this reference.

The City seeks to protect the health, safety and general welfare of the
community by requiring that the Improvements, once constructed, be
maintained. The purpose of this guarantee is to protect the City from having to
repair the Improvements at its cost. The Agreement is not executed for the
benefit of materiaimen, laborers or others providing work, services or material to
the Developer and/or the Property or for the benefit of the owners, purchasers _
or users of the Property. The mutual promises, covenants and obligations
contained in this guarantee are authorized by law, the Colorado Constitution,
the Charter and the City’s ordinances.

DEVELOPER’S OBLIGATION

3. Improvements: The Developer or ifs successor(s) or assign(s) shall maintain
and guarantee the Improvements, at his/her/its own expense, against defects in
workmanship and materials for a period of one year from the date of City
acceptance of the Improvements. The Developer’s obligation is and will be
independent of any obligations of the City.



4. Security: To secure the performance of ifs obligations the Developer is
required to post security in an amount of §_I§,000 — (Line G2, Exhibit B,
City Security).

4a. The Developer has posted security o guarantee the Improvements in an
amount, form and with tferms acceptable to the City.

4b. In addition to that security all warranties and/or guarantees (those incident
to construction or as provided by the contractor and/or manufacturer of
“installed equipment) are hereby assigned to the City.

4c. The Developer shall to the extent necessary or required by the City take
whatever action is necessary or required to assign all warranties and/or
guarantees (those incident to construction or as provided by the contractor
and/or manufacturer of installed equipment) to the City. A copy of those
warranties or a memorandum of the same is attached as Exhibif A,

4d. The Developer for itself, its successors and assigns agrees that if the
Improvements are not maintained to City standards that the City shall notify the
Developer in writing of the defect(s) in accordance with paragraph 8 hereof,

5. Standards: The Developer shall maintain the Improvements according to the
standards and specifications required by the City or as otherwise established by
the City Engineer.

6. Warranty: The Developer hereby warrants that the Improvements, each and
every one of them, will be maintained in accordance with the Standards in
paragraph 5 for the period of this guarantee.,

7. Compliance with Law: The Developer shall comply with all applicable federal, .
state and local laws, ordinances and regulations in effect at the time of final
approval when fulfilling its obligations under this guarantee. When necessary to
protect the public health, safety or welfare, the Developer shall be subject to
laws, ordinances and regulations that become effective after acceptance of
the Improvements.

8. Notice of Defect/Default: The City shall provide timely notice to the Developer
whenever routine inspection reveals that an Improvement and/or maintenance
of the same does not conform to City standards and any specifications
approved or required in or by the development or that an Improvement(s) is
otherwise defective,

8a. As provided herein the City shall provide written notice to the Developer at
the address stated in paragraph 22. Notice is and shall be deemed effective



12. Measure of Cost/Expenses. The measure of costs and or expenses
chargeable by the City under this guarantee will be the reasonable cost of
satisfactorily repairing and/or replacing the Improvements plus reasonable City
administrative expenses (in the amount of 20% of the repair, replacement
and/or warranty work) all of which may exceed the amount of the security
provided for in paragraph 4. The amount of the security provided for in
paragraph 4 does not set, limit, establish or provide the Developer’s maximum
financial obligation.

12a. City administrative expenses for which the Developer is obligated to pay
include but are not limited to personnel costs, including benefits, overtime,
callback, standby and other extraordinary compensation, materials, equipment,
third-party contracting costs, collection costs and the value of engineering,
legal and administrative staff fime devoted 1o the repair and/or replacement of
the Improvements and/or enforcement of this guarantee and all initial
warranty(ies) or guarantee(s) assigned to the City by the Developer.

13. City’s Rights: When any defect or default occurs, the City may after notice
and the Developer's failure and/or refusal to repair or replace the
Improvements, proceed to collect the amount of the cost or expense incidental
or necessary to affect the repair or replacement of the Improvements. The City
will have the right to reconstruct, rebuild or otherwise maintain Improvements
itself or it may contract with a third party for completion and the Developer
grants fo the City, ifs successors, assigns, agents, contractors, and employees, a
nonexclusive right and easement to enter the Property for the purposes of
constructing, reconstructing, maintaining and repairing such Improvements. This
remedy is cumulative in nature and is in addition to any other remedy the City
has at law or in equity. ‘

14. Indemnification: The Developer expressly agrees to indemnify and hold the
City, its officers, employees, agents and assigns harmless from and against all
claims, costs and liabilities of every kind and nature, for injury or damage
received or sustained by any person or entity in connection with, or on account
of the performance or non-performance of work at the Property pursuant to this
Agreement. The Developer further agrees to aid and defend the City in the
event that the City is named as a defendant in an action concerning the
performance or non-performance of work pursuant to this guarantee. The
Developer further agrees to aid and defend the City in the event that the City is
named as a defendant in an action conceming the performance of work
pursuant to this guarantee except where such suit is brought by the Developer
against the City. The Developer is, however, not an agent or employee of the

City.



15. No Waiver: No waiver of any provision of this Agreement by the City will be
deemed to or constitute a waiver of any other provision, nor will it be deemed
fo or consfitute a confinuing waiver unless expressly provided for by a written
amendment to this Agreement sighed by both the City and the Developer; nor
will the waiver of any defect or default under this guarantee be deemed a
waiver of any subsequent defect(s) or default(s) of the same type. The City’s
failure to exercise any right under this Agreement will not constitute the approval
of any wrongful act by the Developer or the acceptance of any defect(s),
defaults(s) or Improvement(s).

16. Amendment or Modification: The Parties may amend or modify the
Agreement only by written insfrument executed on behalf of the City by the
Public Works and Utilities Director or his designee and by the Developer or his
authorized officer. Such amendment or modification shall be properly notarized
before it may be deemed effective.

17. Attorney’s Fees: Should either party be required to resort to litigation to
enforce the terms of this guarantee, the prevailing party, plaintiff or defendant,
will be entitled to costs, including reasonable attorney’s fees and expert witness
fees, from the opposing party. If relief is awarded to both parties, the attforney’s
fees may be equitably divided between the parties by the decision-maker. The
value of the City’s in-house legal counsel is agreed to'be $125.00 per hour.,

18. Integration: This guarantee, together with the exhibits and attachments
fhereto constitutes the entire agreement between the Parties and no
statement(s), promise(s) or inducement(s) that is/fare not contained in this
agreement will be binding on the parties.

19. Third Party Rights: No person or entity who or which is not a party to this
agreement will have any right of action under this agreement.

20. Severability: If any part, term or provision of this guarantee is held by a court
or courts of competent jurisdiction 1o be illegal or otherwise unenforceable, such
llegality or unenforceability will not affect the validity of any other part, term, or
provision and the right of the parties will be construed as if the par, term or
provision was never part of the agreement,

21. Benefits: The benefits of this agreement to the Developer are personal and
may not be assigned without the express written approval of the City. Such
approval may not be unreasonably withheld, but any unapproved assignment is
void.  Notwithstanding the foregoing, the burdens of this agreement are



personal obligations of the Developer and also will be binding on fhe heirs,
successors and assigns of the Developer and shall be a covenant(s) running with

the Property. There is no prohibition on the City to assign ifs rights under this
agreement. The City will expressly release the original Developer’s guarantee or
obligations if it accepts new security from any Developer or lender who obtains
the Property; however, no other act of the City will constitute a release of the
original Developer from his liability under this agreement.

22. Notice: Any notice required or permitted by this Agreement will be deemed
effective two calendar days after deposit with the United States Postal Service,
first class, postage prepaid and addressed as follows:

If to Developer:  s4.7c o e S povelpaeName -Developer/Company
el Y end Jorilen T  Address (Street and Mailing)
g KA
U ercl T bl zin Z7City, State & Zip Code
(7% )_dz34y- 7488 Telephone and Fax Numbers
(27 ) &4o-2 113

E-mail.

If to City: Office of the City Attorney
250 North &t Street
Grand Junction, CO 81501

Cc Public Works and Utilities Department
250 North 5t Street
Grand Junction, CO 81501

23. Recordation: Developer will pay for all costs to record a memorandum of
this guarantee in the Clerk and Recorder’s Office of Mesa County, Colorado.

24. Immunity: Nothing contained in this agreement constitutes a waiver of the
City’s sovereign or other immunity under any applicable law.

25. Personal Jurisdiction and Venue: Personal jurisdiction and venue for any
action commenced by either party o this agreement whether arising out of or
relating to the agreement, will be deemed to be proper only if such action is
commenced in Mesa County, Colorado. The Developer expressly waives his
right fo bring such action in or to remove such action to any other court whether
state or federai.



By:

&///ﬁ ¢U;//ﬂa(/j }7(#4/0//”4/0 /// /; -2 3

Developer ¢/£ Hfent Jancln L=<, Date

Name (printed): / € -2 ;04 7220 Ae

Title (position): _ S« ¢ — 74 cec Sw g0

Aﬁesti g%,u\ Wrﬂ/p "

Secretary Date
City of Grand Junction
%;/ 4 115703

Project Planner Do’ré /

W H /5%3
Dept. of Public Works and Utilities Dafe
GUARANTEE2003
6/13/2003
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DISBRURSEMENT AGREEMENT
(improvements Guarantee)

NEVELOPER:

BANK:

PROPERTY:

DISBURSEMENT AMQUNT: lor the construction of improvements o the Property in.an umounl ot 10 exceed

$ 2/ 00 a.-= .

This Agrccment is cnlered into by and between u/‘ / 7_2 ey lly i~ S_ ,,ﬁ_("l)eveloper"),@ é £~ ——. S{"Bank™)
and the City of Grand Junutivn, Cotarade ("City").

RECITALS

Develnper has been required by the City 1n construct cortain improvements 1o &//7!/1’; Ll/ ! / /UZA/§ Sml /Q A%’ [

(“Improvements”) in accordunce with the Zoning and Development Code, mprovements Agreement and subdivision uppr6vul.b

‘T'he Bank has agreed 1o loin funds to the Developer for construction of the Improvements.

The Cily Fingineer has agproved an cstimatc of the costs of the Improvemenis and that amount or un nrru)u“ ot 1o exceed
$ '2\/,"__00Q , whichever is greater, shall be referred to as the "Funds.”

The parties desire 1o sccure the full and complete perfurmunce vl the Developer's obligations and to secure tha} the Funds aic
disbursed only W pay for the Improvements.

NOW, THEREFORE, THE PARTIES AGREI::

1. . BANKPRQMISES. Burk shall dedicatc or set aside the Fundi on behalf of Developer and for the City'h benefit within
twenty -four houes of exccution of this Disbursement Agreement.

Bank warrants: thit the Funds are ta be held in trast solely 1o secure Developer's oblipations under the improvemeis A greement;
that the Bank shall act us agent of the City in holding the Fusls; that the Funds will not be paid out or dishuesed Jo, or on behalf
of, the Developer oxecpt as set forth in this document undlor wssel forth in the Improvements Agreeivent; and tha the Bank may
not modidy or revoke its obligation to disbursc funds 10 or on behalf of the Developer or the City. The Bank whrrants that the
tunds arc and will be uvailuble exclusively for payment ot the costs of satisfactory complction of the Improvenjents,

2. DISBURSEMENT PROCEDURES. The Funds shall he advanced for payment of costs Incurred for thadconstruction of
Tmprovements on the Property in accordance with the Improvements List/Detuil uttached to the Imgrovements fxgrccment. the
terms of which wre imcorpocated by this reference. Al disbursciments imust comply with the folfowing provedur:s:

(@) Reguest for Advance. Develaper shall deliver to the Rank a written request for the disburscntent of funds on
forms acceptable o the Dank. Such requests shall be xigned by Developer, Developer's General Contrucior, Projeft Engineer and
Architect, if applicable, and the City Engineer. By signing the requaest lor dishursement the 1evelaper is certifying: that all costs
for which the udvance is being rcquested have been incunied in connection with the construction of the Imprapements on the
Property; that all work performed and mutecials supplied are in accardince with the plans and specifications sybmiticd to und
approved by the City: that the work has been performed in a workmanlike manner: thut no funds ure bieing requested for work not
completed, nor for material not installed; the Project Fngineer hay inspected the fmpravements for which paymdat is requesied;
and that such improvements have heen complcted in accordance with all terms, specifications and conditions ¢t the approved
plans. Alitached hereto is the list of thuse individusls, und their respective signatures, required to sign the a
request(s) for disbursemem of’ funds,

DISBURSEMLENT AGREEMENT
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(b} Documentation, Waivers and Checks. Eachrequest for disbursement ot funds shall be sceon
one ariginal and vnc copy of cach invoice 10 be paid; (i) checks drawn on Developer's construction loun nccount

nanicd by: (i}
Ivith the Bank,

made payable to the payce(s) and lor the amount of cach invoice presented for puyment: (i) licn waivers in a for approved by

the Bank preprred for signuture hy each payee; nd (iv) postage paid cnvelopes nddressed to cach payee lor the ma
presented to the Bank.

The Nank shall verify its reccipt of all licn wuivers relating to nny privr dishursements, which licn waivers she
executed wnd comtain no nhicrations or modifications from thuse lien waivers that have besn previously presente

Upon appraval by Developes, the Projact Engineer and the Rank of the invoices being presented ta the Bank,
advance funds inte the cheeking account designated tor the payment ol the invoices and mail the cheeks 1o the
cnvelopes prescoted to the Bank. together with hien waivers and copies of supporting invoices.

Under no civcumsionces shall the Bank make a disbursement for the payment of an invoice i1t in good {aith helicy
work hes nat been completed; (i) the work has not been complueted in o workmaniike manncr; (i) writien approv
received from the Project Vingincer; or (iv) vay licn waiver has been altared or modificd or hus not beens yeturncd

Jling of checks

1! be properly
1ta the Bank.

he Bank shalt
hayee(s) in the

cs that: (/}the
it has not heen
10 the Bunk,

(v) Default, Upon default of the Pevelaper an any obligation to the Bank or under the Impmvcme—?ls Agrcement,

the Iank shall disbursc no tunds 1o, or at the dircetion of. the Developer exuept 1o the City under the terms of the
Agreemient. The Bank shall immediutely notily the City, in writing, of any cvent of defuull or event ot default as
the himprovemcents Agreement and/or as provided herein,

lrpravements
provided for in

(d) Dishursement to City. Inthe event the Improvements are not satisfactorily and imely constructhd, or upon any

default or cvent of defuult, the City Engincer shall notify the Bonk to immediately cease disbursement of funds 1,

the Developer

and disbursc the full amonnt of the remaining undisbursed funds (o the City. Upon such notice, the Bank shall promptly hanor the

demand ol the City Engincer to disbusse the Funds 1o the City or a third party or partics designated in writing by
final completion and acceprance of the performance required under the Improvements Agrcement, the City sha
Hank any funds dishur«ed, i any. which are nor actually expended (o puy all costs, expenses and Habilitics. incl

fees, incurred in completing the Improvements,
3. DEVELOPFER CONSENT: The Developer, by the signiture of ,,;thv‘é’ *

consents to disbursements und other actions authorized and provided for by the fermx o this A greement and/or th
Agrcement,

q, LIABILITY FOR LOSS: fthe Bank fails to disbursc funds in accordance with the procedures set forf
suffers loys or damuge, the Bank shall be livble to the City for the City's direct and conscquentist damuges »od al
expenses, including attorneys lees.

he City. (Jpon
¥ refund 1o the
uding attaency

(name & title),
Improvements

h, and the City
fees, costs and

s, BINDING EFFECT: This Aprccmcit shall be binding on the heirs. successors, receivers and assigns off all purtics g

shall terminute when the City hus nevepied the Tmprovements and has recorded a release of the Improvements A

preement.

6. IMMUNITY: Nothing contained in this Agreement constitutes o waiver of the (ity’s sovereign i*mtunity under

applicable stute law.
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DISBURSEMENT AGREEMENT »
{page 3 ol 4) :

Dated this [f_ﬂday ol“ww _‘202,5
(BANK) 7,4..4‘ “Palesrrot, 7,4{; M“" |
plr il ¥

By AP - 3
;iuc%raca L. Fewny, Ui Hesrosw ™

M@_@M , to. s1s0f

Addrcss

(DEVELOPER)

xﬁ;ﬂLJQZZ;%L (§<CJUwi)

Tle

$5129— G- RA- 4. T- 5753

/\ddrcss

CITY OF GRANI

By: L€
 Comounity Development

Pursypnt to the s of, the Joregoing  Disbursement  Apreenent, (1 lmvcul :u antee) h\u and bct\vccn
g F k (k
’

ene P2 ode _  DNeveluper, Furst /‘/;74—-\ ‘ax Hank, and e City of Girand
Junciion, the fotlowing arc the individuals authorized 1o sign written requests for xhc dlsbmmm.m of the Funds:

DEVELOPER:

v T e (oS DevalergS For e,

(nainc) (signulure)

%’7\& -% / % Q/ a3 :
(namg) J {fgouinfc) I
{namc) ' S (si'gua'l;x.rc). "
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DISRURSEMENT ACREEMENT

(page 4 of 4)

NEVELOPER'S GENERAL CONTRACTOR:

(mume)

(xignaihi'c)

DEVELOPER'S PROJECT ENGINEER:

Vis1a EnarCone.

{name)

(sipnaturc)

BN »’_V]_O\ Cont 3

DEVELOPER'S ARCHITECT:

(hamc)

'y ENGINEER:

Err /TQLA/A/

(signature)

(name)

Fike Mam; dhyburck
il Sopteudtes 16, 2007

4

( sig:ﬁfﬁ&c)

2
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RECORDING MEMORANNI M

Exhibit D V /g’_ - O / 957
City of Grand Juncti N % .
Community Development Department Ci bMW
File: # VAR-lo0l-¢c 285/ _Qq/
This memorandum relates to and confirms that ¢ 97——’\,
Agreement and/or Maintenance Guarantee coneern % 5-/9/ - oG
The Agreement is by and between ('zg]ma= x}?qim
and the City of Grand Junction (City) pertaining to _
(Project), located at D RoAb

(Subject subdivision is more parhcularly depicted a
atPlat Book _ /9, Pages3a-4] )

The Developer of the Project was required by law 10 instan anu curmuust v pee..o
and private improvements, the completion of which was guaranteed by a Development
Improvements Agreement and/or Maintenance Guarantee. The Project is required to
be constructed in accordance with the approval by the City pursuant to and in
accordance with the Zoning and Development Code all as more fully detailed and
described in City of Grand Junction development file #_VAR ~20o|~ 05 q.

The Developer and the City of Grand Junction by and through the signatures of the
undersigned have determined and agreed to the type, quality and amount of
improvements required and/or necessitated by the approval of the Project and that the
improvements are guaranteed by and through the Development Improvements
Agreement and /or Maintenance Guarantee. Furthermore, the Developer and the City
agree that the Development Improvements Agreement and/or Maintenance Guarantee
are contractual in nature and that the obligations under the Development Improvements -

Agreement and/or Maintenance Guarantee shall not be assigned except as provided in
the agreement(s).

By virtue of this notice being recorded in the land records of the Mesa County
Clerk and Recorder, subsequent owners and/or those that claim by, through or

under the Developer are on notice of the Developer’s obligations under the
agreement(s).

NOW THEREFORE, the Developer and an official of the City of Grand Junction, both
possessing and representing by their signatures that they possess sufficient authority,
do hereby memorialize the relative, rights and obligations contained in the Development
Improvement Agreement and/or Maintenance Guarantee herein characterized.

DEVELOPER:
By: %{l = /&ﬁé [f/5-25
- 4 Date

(Print Name) G2 7&&7:;1 o e

CITY OF GRAND JUNCTION:

In accordance with the above, | hereby certify that the Development Improvement
Agreement and/or Maintenance Guarantee are made of record by this memorandum
and that the same may be inspected and/or copled at the City of Grand Junction,
Community Development Department, 250 N. 5" Street, Grand Junction Colorado.

4t S ,// /503

Commuﬁﬂf Development Department Date |

6/10/2003



