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Sara Martin 

/ swm 
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COMMON A R E A M A I N T E N A N C E A G R E E M E N T 

T H I S COMMON A R E A M A I N T E N A N C E A G R E E M E N T ( "Ag reemen t " ) is made 

as of theP "7 day of , 1 9 ^ , by and between O r c h a r d G r o u p , L t d . , 

a Co lo rado l imited p a r t n e r s h i p ( " F i r s t P a r t y " ) and A l b e r t s o n ' s , I n c . , a Delaware 

co rpo ra t i on ( " A l b e r t s o n ' s " ) . 

1. R e c i t a l s . 

1.1 A l b e r t s o n ' s is the owner of Parce l 2 and Sub lessee of Parce ls 1 

and 3 ; and F i r s t Pa r t y is the owner of Parce ls 1 and 3 as shown on E x h i b i t " A " 

and more p a r t i c u l a r l y desc r i bed in Schedu le I a t tached hereto and i nco rpo ra ted 

here in by th is re fe rence . Parce ls 1 t h r o u g h 3 are he re ina f te r co l l ec t i ve l y 

r e f e r r e d to as the " S h o p p i n g C e n t e r " . Parce l 1, 2 or 3 is sometimes r e f e r r e d 

to as Parce l . 

1.2 B y v i r t u e of that ce r ta in document ent i t led "Dec la ra t i on of 

R e s t r i c t i o n s and G r a n t of Easements" wh ich encumbers the S h o p p i n g C e n t e r and 

is r e c o r d e d c o n c u r r e n t l y herewi th ( " D e c l a r a t i o n " ) , the Owners (as de f i ned in 

the Dec la ra t ion wh ich s ta tes , among o the r t h i n g s , that A l b e r t s o n ' s sha l l be 

deemed the owner of Parcel 1 so long as A l b e r t s o n ' s has a leasehold i n te res t in 

Parce l 1 p u r s u a n t to the Master Lease as de f ined in Sect ion 23.1 hereof ) have 

imposed ce r ta in res t r i c t i ons on t he i r Parce ls and have execu ted rec ip roca l 

easements each in f avo r of the o the r c o v e r i n g those por t ions of the S h o p p i n g 

C e n t e r de f i ned in the Declarat ion as "Common A r e a " . 

1.3 T h e Owners des i re to p r o v i d e fo r the common o p e r a t i o n , 

c l e a n i n g , ma in tenance, r epa i r , replacement and i nsu rance of the Common A r e a 

w i th in the S h o p p i n g Cen te r as he re ina f te r p r o v i d e d . 

1.4 A l l of the terms in th i s Agreement shal l have the meanings set 

f o r t h in the Dec la ra t i on , the p rov i s i ons of wh ich are inco rpora ted here in by 

th i s r e f e r e n c e . In the event of any con f l i c t between the terms of th is 

Ag reemen t and the Dec la ra t i on , the Dec lara t ion shal l con t ro l . 

2 . Ma in tenance S t a n d a r d s . 

2.1 Commencing on the date A l b e r t s o n ' s f i r s t opens its b u i l d i n g on 

Parce l 2 f o r b u s i n e s s , the Main tenance D i rec to r s h a l l , excep t as he re ina f te r 

p r o v i d e d , maintain the Common A r e a at ail t imes in good and c lean cond i t ion 

and r e p a i r , sa id maintenance to i n c l u d e , w i thout l imi tat ion, the f o l l ow ing : 

(a) Ma in ta in ing , r e p a i r i n g and r e s u r f a c i n g , when n e c e s s a r y , 

all paved su r faces in a l eve l , smooth and even ly covered cond i t ion wi th the 

t y p e of s u r f a c i n g material o r i g i na l l y ins ta l led or such subs t i t u te as sha l l in 



all r espec ts be equal or s u p e r i o r in q u a l i t y , use and d u r a b i l i t y ; and 

r e s t r i p i n g , when n e c e s s a r y ; 

(b) Removing all snow , p a p e r s , d e b r i s , f i l th and re fuse and 

t h o r o u g h l y sweep ing the area to the ex ten t reasonab ly necessa ry to keep 

the area in a c lean and o r d e r l y c o n d i t i o n ; 

(c) Ma in ta i n i ng , r e p a i r i n g and r e p l a c i n g , when n e c e s s a r y , all 

t r a f f i c d i rec t iona l s i g n s , marke rs and l i n e s ; 

(d) O p e r a t i n g , ma in ta i n i ng , repa i r i ng and r e p l a c i n g , when 

n e c e s s a r y , such ar t i f i c ia l l i gh t i ng fac i l i t i es as shal l be reasonab ly r equ i r ed 

(excep t f o r the " A f t e r Hours L i g h t i n g " d e s c r i b e d in A r t i c l e 3 be low) ; 

(e) Ma in ta in ing al l l andscaped areas ( i n c l u d i n g , w i thout 

l im i ta t ion , those on the per imeter of the Shopp ing C e n t e r ) ; ma in ta in ing , 

r e p a i r i n g and r e p l a c i n g , when n e c e s s a r y , automatic s p r i n k l e r sys tems and 

water l i n e s ; and rep lac ing s h r u b s and o the r l andscap ing as is n e c e s s a r y ; 

( f) Ma in ta in i ng , r e p a i r i n g and r e p l a c i n g , when n e c e s s a r y , al l 

Common A r e a wal ls ( i n c l u d i n g , w i thout l imi ta t ion, all f e n c e s , wal ls o r 

b a r r i c a d e s cons t ruc ted p u r s u a n t to Sect ion 4 .4 of the Dec la ra t i on ) ; 

(g) Ma in ta in i ng , r e p a i r i n g and r e p l a c i n g , when n e c e s s a r y , all 

s torm d r a i n s , sewers and o the r u t i l i t y l ines and fac i l i t ies not ded ica ted to 

the p u b l i c o r conveyed to any p u b l i c o r p r i va te u t i l i t y wh ich a re n e c e s s a r y 

f o r the opera t ion of the b u i l d i n g s and improvements located in the 

S h o p p i n g C e n t e r (with the cost of all such items be ing a l located between 

the Owne rs of all bu i l d ings and improvements se rv i ced by sa id fac i l i t i es on 

the bas is of t h e i r respec t i ve B u i l d i n g A r e a s ) ; 

(h) Keep ing the E x i s t i n g Py lon S ign and New Py lon S ign (as 

shown on E x h i b i t " A " ) l i gh ted f rom d u s k to dawn or d u r i n g such o the r 

t imes mutua l ly agreed in w r i t i n g by the bus inesses des igna ted t h e r e o n ; 

and 

( i) Per fo rming i tse l f o r con t rac t i ng wi th a t h i r d p a r t y o r 

pa r t i es to per fo rm any of the se rv i ces desc r i bed h e r e i n ; p r o v i d e d , 

howeve r , that the Maintenance D i r ec to r shal l remain respons ib le and l iab le 

f o r t he per fo rmance of all of sa id s e r v i c e s in accordance wi th the terms of 

th is Ag reemen t and f o r the pe r fo rmance of any such t h i r d p a r t y o r pa r t i es 

u n d e r any s u c h cont rac t or c o n t r a c t s . 

2 .2 In addi t ion to the f o r e g o i n g , the Maintenance D i r ec to r shal l 

p r o v i d e and maintain comprehens ive genera l l iab i l i t y i nsu rance wi th b road form 
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endorsement i n s u r i n g F i r s t P a r t y , Amer i can D r u g Stores I n c . , an I l l inois 

co rpo ra t i on o r o the r tenant o c c u p y i n g Parce l 3 , A l b e r t s o n ' s and al l o the r 

pe rsons who now o r herea f te r own o r hold por t ions of the S h o p p i n g C e n t e r o r 

b u i l d i n g space w i th in the Shopp ing C e n t e r or any leasehold estate o r o the r 

i n te res t t he re in as the i r respec t i ve i n te res ts may appear ( p r o v i d e d tha t the 

Ma in tenance D i r ec to r is not i f ied in w r i t i n g of such in teres t ) aga ins t claims f o r 

pe rsona l i n j u r y o r death or p r o p e r t y damage o r des t ruc t i on o c c u r r i n g i n , upon 

o r about t he Common A r e a . Such i nsu rance sha l l be wr i t ten wi th an i n s u r e r 

l i censed to do bus iness in the state in wh ich the Shopp ing C e n t e r is located 

and F i r s t P a r t y , Amer ican Stores I n c . , an I l l inois corpora t ion (or o the r 

occupan t of the bu i l d i ng shown as D r u g on E x h i b i t " A " wh ich the Main tenance 

D i r e c t o r rece ives not ice) and A l b e r t s o n ' s shal l be named on the po l i cy o r 

po l ic ies as add i t iona l i n s u r e d s . T h e l imits of l iab i l i t y of all such i n s u r a n c e sha l l 

be not less than $2,000,000 f o r i n j u r y to o r death of any one p e r s o n , 

$2,000,000 f o r i n j u r y to or death of more than one person in one o c c u r r e n c e 

and $500,000 wi th respect to damage to o r des t ruc t i on of p r o p e r t y ; o r , in l ieu 

of such c o v e r a g e , a combined s ing le l imit ( cove r i ng bod i ly i n j u r y o r death and 

p r o p e r t y damage o r des t ruc t ion ) wi th a l imit of not less than $2,000,000 p e r 

o c c u r r e n c e . T h e Maintenance D i rec to r shal l f u r n i s h F i r s t Pa r t y and A l b e r t s o n ' s 

w i th ce r t i f i ca tes ev i denc ing such i n s u r a n c e a n d , upon reques t , cop ies of the 

i n s u r a n c e po l i cy o r pol ic ies as we l l . T h e po l i cy o r pol ic ies of such i n s u r a n c e 

shal l p r o v i d e tha t the insu rance shal l not be changed o r cance l led w i thout t he 

g i v i n g of t h i r t y (30) days p r i o r wr i t ten not ice to the ho lders of such i n s u r a n c e 

and the ho lders of such ce r t i f i ca tes . 

2 . 3 A n y t h i n g in th is A r t i c l e 2 to the c o n t r a r y n o t w i t h s t a n d i n g , the 

Main tenance D i rec to r shal l not be respons ib le fo r the maintenance o r i n s u r a n c e 

of any S e r v i c e Fac i l i t ies (as de f ined in the Dec lara t ion) o r d r i v e u p o r d r i v e 

t h r o u g h cus tomer se rv i ce fac i l i t i es , wh ich fac i l i t i es shal l be mainta ined by the 

Owners thereo f in good and clean cond i t ion and repa i r and in a q u a l i t y and 

cond i t ion comparab le to the qua l i t y and cond i t ion of the maintenance of the 

ba lance of the Common A r e a . In a d d i t i o n , the Owners of the Parce l o r Parce ls 

on wh ich sa id fac i l i t i es are located shal l at all t imes (i) p rov ide and maintain o r 

cause to be p r o v i d e d and maintained comprehens ive genera l l i ab i l i t y i n s u r a n c e 

wi th b road form endorsement i n s u r i n g all persons who now o r he rea f te r own o r 

hold po r t i ons of sa id fac i l i t ies or any leasehold estate o r o ther i n te res t t he re in 

as t h e i r r espec t i ve in teres ts may appear aga ins t claims fo r persona l i n j u r y o r 
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death o r p r o p e r t y damage o r des t r uc t i on o c c u r r i n g i n , upon or about sa id 

f ac i l i t i e s , and ( i i ) i ndemn i f y , de fend and hold harmless the Owners and 

occupan ts of all o the r Parce ls f rom and aga ins t any and all l i ab i l i t y , c la ims , 

damages, expenses ( i nc l ud ing reasonable a t t o rney ' s fees and reasonable 

a t t o rney ' s fees on any appea l ) , j udgmen ts , p roceed ings and causes of ac t i on , 

fo r i n j u r y to o r death of any pe rson o r damage to or des t ruc t i on of any 

p r o p e r t y o c c u r r i n g i n , on or about sa id fac i l i t i es and a r i s i ng out of the 

per fo rmance o r nonper fo rmance of any of the ob l iga t ions of the Owners of the 

Parce l o r Parce ls on wh ich sa id fac i l i t i es are located set fo r th in th is 

Sect ion 2 . 3 , un less caused by the neg l i gen t o r w i l l fu l act o r omission of the 

indemni f ied p e r s o n , its agen ts , con t rac to rs o r employees. Sa id i nsu rance sha l l 

be wr i t t en wi th an i n s u r e r l i censed to do bus iness in the state in wh ich the 

Shopp ing C e n t e r is located and in the amounts set f o r th in Sect ion 2 .2 above . 

The Owners of any such Parcel o r Parce ls shal l f u r n i s h the Main tenance 

D i rec to r and any o the r Owner or Pr ime Lessee wi th cer t i f i ca tes ev i denc ing such 

i nsu rance upon reques t . T h e i nsu rance wh ich an Owner is r equ i r ed to maintain 

h e r e u n d e r may be p r o v i d e d unde r a b lanke t po l i cy p rov i ded such po l i cy 

o the rw ise compl ies wi th the requ i rements of th i s Agreement . So long as an 

Owner has a net w o r t h , determined in acco rdance wi th genera l l y accepted 

accoun t ing p r i n c i p l e s , in excess of $100 ,000 ,000 .00 , all o r any pa r t of such 

i nsu rance c a r r i e d by such Owner may be p r o v i d e d under a p rogram of 

s e l f - i n s u r a n c e . 

2 . 4 T h e Main tenance D i r ec to r agrees to i ndemn i f y , de fend and hold 

harmless the Owne rs and occupants of all Parce ls f rom and aga ins t any and al l 

l i ab i l i t y , c la ims , damages, expenses ( i n c l u d i n g reasonable a t to rney ' s fees and 

reasonable a t t o rney ' s fees on any a p p e a l ) , j udgmen ts , p roceed ings and causes 

of ac t i on , f o r i n j u r y to o r death of any pe rson or damage to o r des t ruc t i on of 

any p r o p e r t y o c c u r r i n g i n , on o r about the Common A r e a ( e x c l u s i v e of any 

S e r v i c e Fac i l i t i es o r d r i v e u p or d r i v e t h r o u g h customer s e r v i c e fac i l i t i es ) and 

a r i s i ng out of the per formance or nonper fo rmance of any of the ob l iga t ions of 

the Ma in tenance D i rec to r set fo r th in th i s Ag reemen t , unless caused by the 

neg l igent o r w i l l f u l act or omission of the indemni f ied p e r s o n , its a g e n t s , 

con t rac to rs o r employees. 

3 . Lighting. 

3.1 It is agreed that the a r t i f i c i a l l i gh t i ng f o r the Common A r e a sha l l 

remain on whi le a major i ty of the bus inesses in the Shopp ing C e n t e r are open 
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f o r b u s i n e s s . If a r t i f i c i a l l i gh t ing fo r a time later than the fo rego ing ( " A f t e r 

Hours L i g h t i n g " ) is needed by any Owners o r o c c u p a n t s , then such a r t i f i c i a l 

l igh ts to s e r v i c e such Owners or occupan ts sha l l be separa te ly metered o r 

o the rw ise measured o r reasonab ly est imated and all expenses thereof sha l l be 

pa id by s u c h Owners o r occupants to the ex ten t a p p r o p r i a t e . Such Owners o r 

occupan ts sha l l pay a reduced p ropor t ion of the expense of l i gh t i ng the ba lance 

of the Common A r e a acco rd ing to the ex ten t to wh ich such Owners o r occupan ts 

are l i g h t i n g the Common A r e a by separa te ly metered l i g h t s . 

4 . T a x e s . 

4.1 Each Owner shal l pay o r cause to be paid d i rec t to the tax 

co l lec tor when due the real p r o p e r t y taxes and o the r specia l improvement taxes 

and assessments assessed aga ins t the Owner ' s Parce l (here ina f te r " P r o p e r t y 

T a x " ) , i n c l u d i n g the por t ion of the Common A r e a on such Owner ' s P a r c e l ; 

sub jec t , howeve r , to the r igh t of any such Owner to contest the amount o r 

va l i d i t y of all o r any pa r t of said taxes and assessmen ts . 

4 . 2 Each Owner of Parce ls 1 and 3 shal l p rov ide the Owner of 

Parce l 2 w i th copies of al l P r o p e r t y Tax not ices and tax b i l l s re la t ing to each 

Owner ' s r e s p e c t i v e Parce l w i th in 15 days a f te r each such Owner rece ives the 

same a n d , if reques ted by the Owner of Parce l 2 , such f u r t h e r tax assessment 

in format ion as is necessa ry fo r the Owner of Parce l 2 to determine the total 

amount of P r o p e r t y Tax assessed aga ins t the land and Common A r e a 

improvements on each Parce l ( exc lud ing bu i l d i ng improvements ) . T h e O w n e r of 

Parcel 2 sha l l ca lcu la te each Parce l ' s p ro rata share of the total amount of sa id 

P r o p e r t y T a x f o r the en t i re Shopp ing C e n t e r ( exc lud ing bu i l d i ngs ) wh ich 

p ro rata s h a r e sha l l be as set f o r th in Sect ion 7.1 hereof . 

4 . 3 Each Owner shal l re imburse the Owner of Parce l 2 the 

d i f f e r e n c e , if a n y , be tween: (i) the P r o p e r t y T a x ac tua l ly b i l led f o r land and 

Common A r e a improvements (exc lud ing b u i l d i n g s ) on each p a r c e l ; and ( i i ) each 

Owner ' s p ro rata sha re (as ca lcu la ted above) of the P r o p e r t y Tax f o r the land 

and Common A r e a improvements in the en t i r e Shopp ing Cen te r ( e x c l u d i n g 

b u i l d i n g s ) , wh ich re imbursement shal l be made w i th in 15 days a f te r a rece ip t of 

a bi l l f o r the same. T h e Owner of Parce l 2 shal l t he rea f te r d i s t r i b u t e s u c h 

rece ived re imbursements to each Owner as necessa ry to ef fect a s h a r i n g of the 

real p r o p e r t y and specia l taxes and assessments on land and Common A r e a 

improvements in the Shopp ing Cen te r on a p ro rata b a s i s , as ca lcu la ted above . 
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5 . Ma in tenance D i r e c t o r . 

5.1 T h e Owners he reby appo in t the Owner of Parce l 3 as 

Main tenance D i r e c t o r of the Shopp ing C e n t e r Common A r e a f rom and a f te r the 

date A l b e r t s o n ' s f i r s t opens its bu i l d i ng on Parce l 2 f o r b u s i n e s s . 

5 .2 T h e Owners of at least two (2) Parce ls (p rov ided that Parce l 2 

is i nc luded w i th in such g roup ) may remove the Maintenance D i rec to r upon 

wr i t ten not ice to the Owners of the remain ing Parce ls in wh ich event the 

Owners of a major i ty of the Parce ls ( p r o v i d e d tha t Parce l 2 is i nc luded w i th in 

such major i ty ) sha l l appo in t another person to be the Maintenance D i r ec to r . 

5 . 3 T h e Main tenance D i rec to r sha l l have the r i gh t , upon g i v i n g 

n inety (90) days p r i o r w r i t t en not ice to the Owners of the Shopp ing C e n t e r , to 

res ign as Ma in tenance D i r ec to r in wh ich even t the Owners of a major i ty of the 

Parce ls ( p r o v i d e d tha t Parce l 2 shal l appo in t ano ther person to be the 

Main tenance D i r e c t o r . 

6 . Re imbursement of Maintenance D i r e c t o r . 

6.1 T h e Main tenance D i rec to r sha l l con t rac t fo r and pay fo r al l of 

the items enumera ted as maintenance and i n s u r a n c e expenses in A r t i c l e 2 

h e r e i n ; p r o v i d e d , howeve r , that the Main tenance D i r ec to r shal l not be en t i t l ed 

to re imbursement of all o r any por t ion of an O w n e r ' s p ro rata share of any item 

of Common A r e a maintenance o r i nsu rance e x p e n s e , the p ro rata share of wh ich 

fo r sa id O w n e r ' s Parce l exceeds Two T h o u s a n d Dol la rs ($2 ,000 .00) , w i thout the 

p r i o r w r i t t en app rova l of the Owner of sa id P a r c e l . 

6 .2 A t least t h i r t y (30) days p r i o r to the in i t ia l commencement of the 

c lean ing and sweep ing of the Common A r e a and any o ther Common A r e a 

maintenance work done on a regu la r b a s i s , the Maintenance D i rec to r sha l l 

submit sa id Common A r e a maintenance work f o r b id to at least f o u r (4) b i d d e r s 

app roved in w r i t i n g by the Consen t i ng Owners (as de f ined in the D e c l a r a t i o n ) , 

wh ich app rova l shal l not be un reasonab ly w i thhe ld or de layed p r o v i d e d , 

however , if f o u r b i d d e r s fo r any p a r t i c u l a r item of common area maintenance are 

not reasonab ly ava i lab le then the Main tenance D i rec to r may p roceed wi th 

ob ta in ing b ids f rom the number of b i d d e r s reasonab ly ava i lab le fo r such i tems. 

The names of the b i d d i n g con t rac to rs o r companies and the amounts of t h e i r 

respec t i ve b ids sha l l be f u r n i s h e d to the C o n s e n t i n g Owners by the Main tenance 

D i rec to r w i th in ten (10) days a f te r rece ip t t he reo f . The Maintenance D i r e c t o r 

shal l award the con t rac t to the low b i d d e r un less the p r i o r wr i t ten consent of 
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the C o n s e n t i n g Owners to award the con t rac t to a h ighe r b i dde r is f i r s t 

obta ined b y the Main tenance D i r ec to r . 

6 . 3 Upon t h i r t y (30) days p r i o r wr i t t en not ice f rom any C o n s e n t i n g 

O w n e r , t he Ma in tenance D i rec to r shal l have the Common A r e a maintenance w o r k , 

o r any por t ion thereo f des igna ted by sa id O w n e r , reb id in the manner set f o r t h 

in Sect ion 6 . 2 , and the Owners ' shares of sa id Common A r e a maintenance work 

shal l t h e r e a f t e r be based on the amount of the lowest b id unless the p r i o r 

wr i t ten consen t of t he Consen t i ng Owners to award the con t rac t to a h i g h e r 

b i d d e r is f i r s t ob ta ined by the Maintenance D i r e c t o r . Fol lowing a reb id of any 

item o r items of Common A r e a maintenance, no C o n s e n t i n g Owner shal l have the 

r i gh t to r e q u i r e a subsequen t reb id of the same item or items fo r a per iod of at 

least one (1) y e a r . T h e fo rego ing no tw i t hs tand ing , the Maintenance D i r e c t o r 

shal l not be r e q u i r e d to reb id any item before the exp i ra t i on of the term of the 

app l i cab le c o n t r a c t . In no event shal l the Main tenance D i rec to r enter into any 

con t rac t f o r all o r any por t ion of the Common A r e a maintenance work fo r a term 

in excess of one (1) y e a r wi thout the p r i o r wr i t t en approva l of the C o n s e n t i n g 

O w n e r s . 

6 . 4 T h e Owners of the Parce ls as re fe renced in A r t i c l e 7 be low, 

i nc lud ing Sec t ion 7 . 3 , shal l cause the Maintenance D i rec to r to be re imbursed f o r 

all of i ts o u t - o f - p o c k e t expenses in pe r fo rm ing such se rv i ces p lus a maximum 

se rv i ce c h a r g e of ten percen t (10%) of sa id expenses to cove r management and 

admin is t ra t ion c o s t s ; p r o v i d e d , however , tha t the ten percen t (10%) s e r v i c e 

cha rge sha l l not exceed T h r e e H u n d r e d F i f t y Do l la rs ($350.00) fo r any item of 

Common A r e a maintenance expense wi thout the p r i o r wr i t ten approva l of the 

C o n s e n t i n g Owners and shal l not be app l ied to any i nsu rance premium o r cap i ta l 

e x p e n d i t u r e e x p e n s e s . T h e Common A r e a expenses shal l not inc lude any cos ts 

i n c u r r e d by the Maintenance D i rec to r f o r the se rv i ces of a manager o r 

management company o r f o r o f f ice overhead o r compensat ion of i ts employees 

except to the ex ten t i nc luded in the ten percen t (10%) se rv i ce c h a r g e . 

6 .5 T h e Maintenance D i rec to r agrees to per fo rm its dut ies u n d e r th i s 

Agreement on a nonpro f i t basis with an end to keep ing such expenses at a 

reasonable minimum. 

7. B i l l i n g f o r E x p e n s e s . 

7.1 T h e Owner of each Parce l (or its respec t i ve tenants o r a g e n t s , 

as it may d i r e c t ) sha l l be b i l led month ly in a r r e a r s f o r i ts pro rata share of al l 

expenses i n c u r r e d by the Maintenance D i rec to r in main ta in ing and i n s u r i n g the 
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Common A r e a as p r o v i d e d above ( i nc lud ing the ten p e r c e n t [10%] se rv i ce cha rge 

d e s c r i b e d in A r t i c l e 6 above) wi th the f i r s t b i l l i ng date be ing the last day of 

the f i r s t fu l l ca l enda r month fo l lowing the date A l b e r t s o n ' s f i r s t opens its 

bu i l d i ng on Parce l 2 f o r b u s i n e s s . Said b i l l s sha l l be due and payab le w i th in 

t h i r t y (30) days a f te r rece ip t of said b i l l s a n d , if r e q u e s t e d , copies of al l 

i nvo i ces , s tatements o r o the r documents s u p p o r t i n g same. The p ropor t iona te 

share of the total Common A r e a expenses to be b o r n e b y each Owner f o r any 

y e a r shal l be tha t pe rcen tage set fo r th below excep t that any costs assoc ia ted 

wi th Sect ion 2 . 1 ( h ) sha l l be born by the Owners en t i t l ed to d i sp lay des igna t ions 

thereon in p ropo r t i on tha t the total square footage of each owners des igna t ion 

bears to the total s q u a r e footage of all des igna t ions t h e r e o n : 

Maximum 
B u i l d i n g A r e a 

( E x c l u d i n g E x p a n s i o n 
A r e a ) Pe rcen t 

Parce l 1 ( E x i s t i n g 21,763 23.42 
A l b e r t s o n ' s ) (47.74% total) 

( D r u g ) 22,601 24.32 

Parce l 2 41,556 44.72 

Parce l 3 7,008 7.54 

T O T A L : 92,928 100.0 

In the event the Owner of a bu i l d i ng expands i ts b u i l d i n g into the Expans ion 

A r e a shown on E x h i b i t " A " , the above pe rcen tages sha l l be reca lcu la ted based 

upon any i nc rease in the total f loor area ( e x c l u d i n g mezzanines and basements 

not used f o r t he sale o r d i sp lay of merchand ise ) of sa id bu i l d i ng f rom the 

f i gu res set f o r t h above . T h e Maintenance D i r e c t o r shal l not be en t i t led to 

re imbursement f rom any Owner (or its tenan ts o r agents ) fo r any item of 

Common A r e a maintenance o r i nsu rance expense ( i n c l u d i n g the ten percen t [10%] 

s e r v i c e cha rge d e s c r i b e d in A r t i c l e 6 above) f o r wh ich a bi l l is not submi t ted to 

said Owner (or i ts tenants o r agen ts , as it may d i r e c t ) w i th in n inety (90) days 

a f te r the end of the ca lendar yea r in which sa id expense is i n c u r r e d . 

7 .2 T h e Owner of Parcel 2 may, upon not less than ten (10) d a y s 

p r i o r wr i t ten not ice to the Maintenance D i r e c t o r , inspec t the Main tenance 

D i rec to r ' s reco rds f o r all Common A r e a main tenance and insu rance expenses 

i n c u r r e d d u r i n g the p r e c e d i n g ca lendar y e a r at the Maintenance D i r e c t o r ' s 

Genera l O f f i ces o r at such o ther locat ion reasonab ly des ignated by the 

Maintenance D i r ec to r at any time d u r i n g reasonab le bus iness h o u r s . If sa id 

inspect ion revea ls an overpayment of Common A r e a maintenance and i n s u r a n c e 
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expenses ( i n c l u d i n g the ten percen t [10%] se rv i ce c h a r g e desc r i bed in A r t i c l e 6 

a b o v e ) , the Ma in tenance D i rec to r shal l re imburse the Owner of each Parcel (or 

i ts respec t i ve tenan ts o r agen ts , as it may d i rec t ) i ts p ropor t iona te share of 

any such ove rpaymen t w i th in t h i r t y (30) days a f te r rece ip t of not ice of 

de te rmina t ion , and of the amount, of such ove rpaymen t . If said inspect ion 

reveals an u n d e r p a y m e n t of Common A r e a maintenance and i nsu rance expenses 

( i nc lud ing the ten pe rcen t [10%] se rv i ce cha rge d e s c r i b e d in A r t i c l e 6 above 

bu t e x c l u d i n g al l expenses fo r which a statement was not t imely submi t ted 

p u r s u a n t to Sec t ion 7.1 a b o v e ) , the Owner of each Parce l shal l re imburse the 

Maintenance D i r e c t o r i ts p ropor t ionate share of any such underpayment w i th in 

t h i r t y (30) d a y s a f te r rece ip t of p rope r b i l l i ng in accordance wi th Sect ion 7 . 1 . 

If sa id inspec t ion revea ls that the Maintenance D i rec to r misstated Common A r e a 

maintenance and i n s u r a n c e expenses by more than f i ve percen t (5%), the 

Maintenance D i r e c t o r sha l l re imburse the person mak ing such inspect ion fo r all 

costs reasonab ly i n c u r r e d in making such inspec t ion w i th in t h i r t y (30) days 

a f te r rece ip t of not ice of de te rmina t ion , and of the amount , of any such 

misstatement . 

8 . E f f ec t of Sale b y O w n e r . 

8.1 In the even t an Owner sel ls all o r any por t ion of its in te res t in 

its P a r c e l , such O w n e r shal l thereupon be re leased and d i scha rged f rom any 

and all ob l iga t ions as Owner in connect ion wi th the p r o p e r t y sold by it a r i s i n g 

unde r th is Ag reemen t a f te r the sale and conveyance of t i t le bu t shal l remain 

l iable fo r al l ob l i ga t ions a r i s i n g under th is Agreement p r i o r to the sale and 

conveyance of t i t l e . T h e new Owner of any such Parce l o r any por t ion thereo f 

( i n c l u d i n g , w i thou t l im i ta t ion , any Owner who acqu i res its in teres t by 

f o r e c l o s u r e , t r u s t e e ' s sale o r o therwise) shal l be l iable f o r all ob l igat ions a r i s i n g 

unde r th is Ag reemen t w i th respect to such Parce l o r por t ion thereof a f te r the 

date of sale and c o n v e y a n c e of t i t le . 

9. De fau l t . 

9.1 In the even t any Owner fa i ls o r re fuses to pay when due i ts 

share of any b i l l f o r the Common Area maintenance and i nsu rance expenses 

desc r i bed above ( i n c l u d i n g the ten percent [10%] s e r v i c e cha rge d e s c r i b e d in 

A r t i c l e 6 a b o v e ) , o r the tax re imbursement d e s c r i b e d in Sect ion 4 . 1 , a b o v e , 

wh ich fa i l u re con t inues fo r a per iod of ten (10) days a f te r rece ip t of w r i t t en 

not ice thereo f , such f a i l u re shal l cons t i tu te a defau l t and legal act ion may 

the rea f te r be i ns t i t u ted aga ins t the de fau l t i ng Owner by the Main tenance 
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Di rec to r or o the r pe rson pay ing the maintenance o r i nsu rance expenses 

( i nc l ud ing the ten p e r c e n t [10%] se rv i ce cha rge d e s c r i b e d in A r t i c l e 6 above) of 

the de fau l t i ng Owner ( " C u r i n g P a r t y " ) fo r re imbursement p lus in te res t f rom and 

a f te r the date sa id b i l l was due and payab le at a rate equal to the lesser of 

( i) the h ighest rate a l lowed by law, and ( i i ) the rate two percen t (2%) above 

the re fe rence rate of i n te res t cha rged f rom time to time to co rpora te bo r rowers 

of the h ighes t c r e d i t s tanda rd by B a n k A m e r i c a ( the lesser rate be ing 

here ina f te r r e f e r r e d to as the "Defau l t R a t e " ) . F u r t h e r m o r e , the C u r i n g Pa r t y 

shal l have a l ien on the Parce l of the de fau l t i ng O w n e r f o r the amount of sa id 

expenses ( i nc l ud i ng the ten percen t [10%] s e r v i c e c h a r g e desc r i bed in A r t i c l e 6 

above) p lus a c c r u e d in te res t as set fo r th a b o v e ; p r o v i d e d , however , that if 

t he re be a bona f i de d i s p u t e as to the ex i s tence of such defau l t o r of the 

amount due and all u n d i s p u t e d amounts are p a i d , t he re shal l be no r i gh t to 

place a lien on such O w n e r ' s Parce l unt i l such d i s p u t e is set t led by f ina l cou r t 

decree o r mutual agreement . 

9 .2 In t he even t any Owner fa i ls to pe r fo rm any o ther p rov i s ion of 

th is Ag reemen t , wh i ch f a i l u re cont inues fo r a pe r iod of t h i r t y (30) days a f te r 

rece ip t of w r i t t en not ice s p e c i f y i n g the p a r t i c u l a r s of such f a i l u r e , such fa i l u re 

shal l cons t i tu te a de fau l t and any o ther Owner may the rea f t e r ins t i tu te legal 

act ion aga ins t the de fau l t i ng Owner fo r spec i f i c pe r fo rmance , dec la ra to ry o r 

in junc t i ve re l ie f , monetary damages or any o the r remedy p r o v i d e d by law; 

p r o v i d e d , howeve r , tha t the de fau l t ing Owner sha l l not be deemed to be in 

defau l t if such f a i l u r e to per fo rm cannot be rec t i f i ed w i th in said t h i r t y (30) day 

per iod and such O w n e r is d i l i gen t l y p roceed ing to rec t i f y the pa r t i cu l a r s of 

such f a i l u re . 

9 .3 In the even t the Maintenance D i r e c t o r fa i ls to per fo rm any of the 

p rov i s ions of th is A g r e e m e n t , wh ich fa i l u re con t inues f o r a per iod of t h i r t y (30) 

days (ten [10] days in the event of f a i l u re to pay money) a f te r rece ip t of 

wr i t ten not ice f rom any Owner spec i f y i ng the p a r t i c u l a r s of such f a i l u r e , such 

fa i l u re shal l cons t i t u te a defau l t and any Owner may the rea f te r ins t i tu te legal 

act ion aga ins t the Ma in tenance D i rec to r fo r spec i f i c pe r fo rmance , dec la ra to ry o r 

in junc t i ve re l ie f , monetary damages or any o the r remedy p rov i ded by law 

a n d / o r may per fo rm the ob l iga t ions of the Ma in tenance D i rec to r spec i f ied in sa id 

notice of defau l t and o f f se t the cost thereof f rom amounts due the Main tenance 

D i r ec t o r ; p r o v i d e d , howeve r , that the Main tenance D i rec to r shal l not be deemed 

to be in defau l t if s u c h fa i l u re to per form ( e x c l u d i n g the payment of money) 
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cannot be rec t i f ied w i th in sa id t h i r t y (30) day per iod and the Maintenance 

D i r e c t o r is d i l i gen t l y p roceed ing to rec t i f y the pa r t i cu la rs of s u c h f a i l u r e . 

9 .4 In add i t ion to t he f o r e g o i n g , in the event any pe rson in i t ia tes or 

de fends any legal act ion o r p roceed ing to enforce or i n t e r p r e t th i s Agreement , 

the p r e v a i l i n g pa r t y in any such act ion or p roceed ing shal l be ent i t led to 

r ecove r its reasonable cos ts and a t t o rney ' s fees ( i nc l ud ing its reasonable costs 

and a t to rney ' s fees on any appeal ) as determined by the cou r t in the same or a 

separa te p roceed ing excep t tha t such a t to rney 's fees sha l l not be assessed 

aga ins t the C i t y of G r a n d J u n c t i o n , Co lorado un less t hey have taken 

enforcement or defense act ion u n r e a s o n a b l y . 

9 .5 T h e fa i l u re of a pe rson to ins is t upon s t r i c t per fo rmance of any 

of the t e rms , covenan ts , cond i t i ons o r agreements conta ined here in shal l not be 

deemed a wa ive r of any r i gh t s o r remedies that said person may have , and shal l 

not be deemed a wa ive r of any subsequen t b reach o r de fau l t in any of the 

t e r m s , covenan ts , cond i t ions o r agreements conta ined here in by the same o r any 

o the r p e r s o n . 

9 .6 In add i t ion to the remedies set fo r th in th i s Ag reemen t , each 

pe rson ent i t led to en force th i s Ag reemen t shal l have all o the r remedies p rov ided 

b y law to the same ex ten t as if f u l l y set fo r th here in wo rd f o r w o r d . No 

remedy here in con fe r red u p o n , o r r e s e r v e d to any pe rson shal l exc lude any 

o the r remedy here in or by law p r o v i d e d , but each shal l be cumu la t i ve . 

10. L ien f o r E x p e n s e s . 

10.1 The l ien p r o v i d e d f o r in A r t i c l e 9 above sha l l on ly be e f fec t i ve 

when f i l ed f o r record b y the C u r i n g Par t y as a claim of l ien aga ins t the 

de fau l t i ng Owner in the o f f i ce of the reco rde r of the c o u n t y in wh ich the 

S h o p p i n g Cen te r is loca ted , s i gned and v e r i f i e d , which shal l conta in at least : 

(a) A n i temized statement of al l amounts due and payab le 

p u r s u a n t he re to ; 

(b) A d e s c r i p t i o n su f f i c i en t fo r ident i f i ca t ion of that por t ion of 

the real p r o p e r t y of the de fau l t i ng Owner wh ich is the 

sub jec t of the l i e n ; 

(c) T h e name of t he Owner or reputed Owner of the p r o p e r t y 

wh ich is the sub jec t of the l i en ; and 

(d) T h e name and add ress of the C u r i n g P a r t y . 

10.2 The l i e n , when so es tab l i shed aga ins t the real p r o p e r t y 

d e s c r i b e d in the l i en , sha l l be p r i o r and supe r i o r to any r i g h t , t i t l e , i n te res t , 
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l ien o r claim wh ich may be o r has been a c q u i r e d o r a t tached to such real 

p r o p e r t y a f te r the time of f i l i ng the l i e n . T h e l ien shal l be fo r the use and 

benef i t of the person c u r i n g the defau l t of the de fau l t i ng Owner and may be 

en fo rced and fo rec losed in a sui t o r act ion b r o u g h t in any cour t of competent 

j u r i s d i c t i o n . 

11. R i g h t to Mainta in Parce l Sepa ra te l y . 

11.1 A n y Owner may, at any t ime and f rom time to t ime, upon at 

least s i x t y (60) days p r i o r wr i t ten not ice to the Main tenance D i rec to r and the 

o ther O w n e r s , e lect to assume the ob l iga t ions of the Maintenance D i rec to r to 

main ta in , r e p a i r , rep lace and insure such Owner ' s por t ion of the Common A r e a , 

except f o r r e s u r f a c i n g , l i gh t ing and o the r costs wh ich cannot be p rac t i cab l y 

segrega ted o r a l located between the P a r c e l s , wh ich costs shal l con t inue to be 

p ropor t i ona te l y pa id fo r by each Owner (or i ts r espec t i ve tenants or a g e n t s , as 

it may d i rec t ) p u r s u a n t to the formula in A r t i c l e 7. In the event of any s u c h 

assumpt ion b y any O w n e r , such Owner agrees to ma in ta in , repa i r and rep lace 

its por t ion of the Common A r e a at its sole cost and expense and in a manner 

and at a level of qua l i t y at least comparable to tha t of the balance of the 

Common A r e a . A n y such Owner may also elect to terminate its ob l iga t ion to 

ma in ta in , r e p a i r , rep lace and insure its por t ion of the Common A r e a by g i v i n g 

at least s i x t y (60) days p r i o r wr i t ten not ice to the Maintenance D i r e c t o r , in 

which event the Maintenance D i rec to r sha l l resume its dut ies wi th respec t to 

said Parce l and the Owner so e lect ing agrees to pay fo r i ts p ro rata sha re of 

all Common A r e a maintenance and i nsu rance costs ( i n c l ud i ng the ten pe rcen t 

[10%] s e r v i c e cha rge desc r i bed in A r t i c l e 6 above) t he rea f t e r i n c u r r e d by the 

Maintenance D i r ec to r in accordance wi th the formula in A r t i c l e 7. A n y t h i n g in 

the p r e c e d i n g sentence to the con t ra r y n o t w i t h s t a n d i n g , the Owner e lec t ing to 

terminate its ob l iga t ion to main ta in , r e p a i r , rep lace and i nsu re its por t ion of the 

Common A r e a shal l r e tu rn said Common A r e a to the Main tenance D i rec to r in the 

same qua l i t y and condi t ion as the balance of the Common A r e a , any f a i l u re of 

wh ich shal l be co r rec ted at the sole cost and expense of sa id Owne r . 

11.2 T h e Owner of any Parce l e lec t ing to assume the ob l iga t ions of 

the Main tenance D i rec to r pu rsuan t to Sect ion 11.1 above agrees to i ndemn i f y , 

de fend and hold harmless the Main tenance D i rec to r and the Owners and 

occupants of all o the r Parce ls from and aga ins t any and all l i ab i l i t y , c la ims , 

damages, expenses ( i nc lud ing reasonable a t t o rney ' s fees and reasonable 

a t to rney ' s fees on any appea l ) , j udgmen ts , p roceed ings and causes of a c t i o n , 
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f o r i n j u ry to o r death of any pe rson or damage to o r des t ruc t ion of any 

p r o p e r t y o c c u r r i n g on sa id Owner ' s Parce l and a r i s i n g out of the per fo rmance 

o r nonper fo rmance of any of the ob l igat ions of the Owner of said Parce l set 

f o r th in t h i s A r t i c l e 11, un less caused by the neg l igen t o r w i l l fu l act o r 

omission of t he indemni f ied p e r s o n , its agen ts , con t rac to rs or employees. 

12. Responsibility if No Maintenance Director. 

12.1 In t he even t the re shou ld at any time cease to be a Main tenance 

D i r ec t o r , each O w n e r shal l be respons ib le fo r the main tenance, i nsu rance and 

l i gh t ing of i ts own Parce l acco rd ing to the s tanda rds here in enumera ted . In 

the event any O w n e r de fau l t s in the per fo rmance of such ob l i ga t ions , any o the r 

Owner may cause the per fo rmance of the ob l iga t ions of the de fau l t ing O w n e r 

and b i l l the d e f a u l t i n g Owner f o r the expenses i n c u r r e d . In such even t , the 

p rov i s i ons and remedies of A r t i c l e s 9 and 10 sha l l a p p l y . 

12.2 In the event there shou ld at any time cease to be a Main tenance 

D i rec to r , each O w n e r agrees to i ndemn i f y , de fend and hold harmless the 

Owners and occupan ts of ail o ther Parce ls f rom and aga ins t any and al l 

l i ab i l i t y , c l a ims , damages, expenses ( i nc l ud ing reasonable a t to rney 's fees and 

reasonable a t t o r n e y ' s fees on any appea l ) , j udgmen ts , p roceed ings and causes 

of ac t i on , f o r i n j u r y to o r death of any person o r damage to o r des t ruc t i on of 

any p r o p e r t y o c c u r r i n g on the indemni fy ing Owner ' s Parce l and a r i s i n g out of 

the per fo rmance o r nonper fo rmance of any of the ob l iga t ions of the Owner of 

said Parce l set f o r t h in Sect ion 12 .1 , un less caused b y the negl igent o r w i l l f u l 

act or omiss ion of the indemni f ied p e r s o n , its a g e n t s , con t rac to rs or employees. 

13. General Provisions. 

13.1 T h i s Agreement shal l i nu re to the benef i t of and be b i n d i n g 

upon the O w n e r s , t he i r h e i r s , persona l r e p r e s e n t a t i v e s , successo rs and 

a s s i g n s , and upon any pe rson a c q u i r i n g a P a r c e l , o r any por t ion the reo f , o r 

any in te res t t h e r e i n , whe the r by operat ion of law o r o the rw ise . 

13.2 T h e term of th is Agreement shal l be f o r s i x t y - f i v e (65) y e a r s 

f rom the date hereo f ; p r o v i d e d , however , that th is Agreement shal l te rminate 

automat ical ly upon the exp i ra t i on or ea r l i e r terminat ion of the Dec la ra t ion . 

13.3 A n y t h i n g in th is Agreement to the c o n t r a r y no tw i t hs tand ing , no 

breach of t h i s Ag reemen t shal l defeat o r render i nva l i d the l ien of any mor tgage 

o r deed of t r u s t made in good fa i th fo r v a l u e , but th is Agreement sha l l be 

b i nd ing u p o n , and be e f fec t i ve aga ins t , any Owner whose t i t le is a c q u i r e d by 

f o r e c l o s u r e , t r u s t e e ' s sale o r o the rw ise . 
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13.4 Each te rm, c o v e n a n t , cond i t ion and agreement con ta ined here in 

r espec t i ng any Parcel shal l be a b u r d e n on that P a r c e l , shal l be appu r tenan t to 

and f o r the benef i t of the o ther Parce ls and each par t thereof and shal l run 

wi th the l a n d . 

13.5 T h i s Agreement may not be modif ied in any respec t wha tsoever 

o r t e rm ina ted , in whole or in p a r t , excep t wi th the consent of the Owners of 

the Parce ls con ta in ing n ine ty pe rcen t (90%) of the total s q u a r e footage of 

B u i l d i n g A r e a in the S h o p p i n g C e n t e r at the time of such modi f icat ion o r 

t e rm ina t i on , and then on l y by wr i t t en ins t rument d u l y execu ted and 

acknow ledged by all of the r e q u i r e d O w n e r s , d u l y recorded in the o f f i ce of the 

r e c o r d e r of the county in wh ich the Shopp ing Cen te r is loca ted . No 

modi f icat ion or terminat ion of th is Agreement shal l a f fec t the r i gh ts of any 

L i enho lde r unless the L ienho lde r consents in w r i t i ng to the modi f icat ion o r 

t e rm ina t i on . In add i t i on , the C i t y of G r a n d Junc t i on shal l be requ i red to 

a p p r o v e modi f icat ions or te rminat ions wh ich subs tan t ia l l y change the maintenance 

s t a n d a r d s of Sect ion 2 or the enforcement p rov i s i ons of Sect ions 9 and 10. 

13.6 Whenever the consent o r approva l of any O w n e r is r e q u i r e d , 

such consent o r approva l shal l be e x e r c i s e d on ly in the fo l lowing manner . Each 

Parce l shal l have on ly one (1) vo te . T h e Owners (if cons i s t i ng of more than 

one [1] person) of each Parce l sha l l agree among themselves and des igna te in 

w r i t i n g to the Owners of each of the o ther Parce ls a s ing le pe rson who is 

en t i t l ed to cast the vote f o r tha t P a r c e l . If the Owners of any such Parcel 

cannot agree who shal l be en t i t l ed to cast the s ing le vote of tha t P a r c e l , o r if 

the Owners fa i l to des ignate the s ing le person who is ent i t led to cast the vote 

f o r that Parce l wi th in t h i r t y (30) days a f te r receipt of reques t f o r same from 

any O w n e r , then that Parce l shal l not be ent i t led to vo te . In the event a 

Parce l is not ent i t led to v o t e , i ts consent or approva l shal l not be necessa ry 

and the total square footage of B u i l d i n g A r e a located on sa id Parce l shal l be 

d i s r e g a r d e d fo r the pu rpose of comput ing the percentage requ i rement set fo r th 

in Sect ion 13 .5 . Excep t as o the rw ise set f o r th in Sect ion 13 .5 , in the event an 

O w n e r sel ls its Parcel and becomes the Pr ime Lessee t h e r e o n , sa id Pr ime Lessee 

is he reby appo in ted the en t i t y to cast the vote or g i ve the consent f o r said 

Parce l on behal f of the Owner thereof and is he reby g ran ted all of the r igh ts 

and remedies g ran ted to the O w n e r of sa id Parce l so long as it is the Prime 

Lessee of said P a r c e l , a n y t h i n g in th is Agreement to the c o n t r a r y 

no tw i t hs tand ing . 
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13.7 A l l not ices g i ven p u r s u a n t to th is Agreement sha l l be in w r i t i n g 

and sha l l be g iven by persona l d e l i v e r y , by Un i ted States mail o r b y Un i ted 

Sta tes e x p r e s s mail o r o ther es tab l i shed e x p r e s s de l i ve r y s e r v i c e ( such as 

Federa l E x p r e s s ) , postage or d e l i v e r y cha rge p r e p a i d , r e t u r n rece ip t 

r e q u e s t e d , a d d r e s s e d to the person and address des ignated below o r , in the 

absence of such d e s i g n a t i o n , to the person and address shown on the then 

c u r r e n t real p r o p e r t y tax rol ls in the coun ty in wh ich the S h o p p i n g C e n t e r is 

l oca ted . A l l not ices to F i r s t P a r t y , Second Pa r t y or A l b e r t s o n ' s sha l l be sent 

to t he pe rson and add ress set fo r th be low: 

F i r s t P a r t y : O r c h a r d G r o u p , L t d . 
c / o J . R i c h a r d L i v i ngs ton 
P . O . Box 398 
G r a n d J u n c t i o n , C O 81502 

A l b e r t s o n ' s : A l b e r t s o n ' s , Inc. 
250 P a r k c e n t e r Bou leva rd 
P . O . Box 20 
Bo i se , ID 83726 
A t t e n t i o n : Legal Department 

The pe rson and add ress to wh ich not ices are to be g iven may be changed at 

any t ime b y any pa r t y upon wr i t t en not ice to the o ther p a r t i e s . A l l not ices 

g i v e n p u r s u a n t to th i s Agreement sha l l be deemed g iven upon rece ip t . . 

Fo r the pu rpose of th is Ag reemen t , the term " r e c e i p t " sha l l mean the 

e a r l i e r of any of the fo l l ow ing : ( i ) the date of d e l i v e r y of t he not ice o r o the r 

document as shown on the re tu rn rece ip t , ( i i ) the date of ac tua l rece ip t of the 

not ice o r o the r document by the person or en t i t y spec i f ied p u r s u a n t to th is 

S e c t i o n , o r ( i i i ) in the case of re fusa l to accept de l i ve r y or i nab i l i t y to d e l i v e r 

the not ice o r o ther document , the ea r l i e r of (A) the date of the at tempted 

d e l i v e r y o r re fusa l to accept d e l i v e r y , (B ) the date of the pos tmark on the 

r e t u r n rece ip t , o r (C) the date of rece ip t of not ice of re fusa l o r not ice of 

n o n d e l i v e r y by the send ing p a r t y . 

14. Intentionally Deleted. 

15. Severability. 

15.1 If any term o r p rov i s i on of th is Agreement o r t he app l i ca t ion of 

it to any person o r c i r cums tance shal l to any ex ten t be i nva l i d o r 

u n e n f o r c e a b l e , the remainder of th is Agreement o r the app l i ca t ion of such term 

o r p r o v i s i o n to persons o r c i r c u m s t a n c e s , o ther than those as to wh ich it is 

i nva l i d o r unen fo rceab le , shal l not be a f fec ted t h e r e b y , and each term and 

p r o v i s i o n of th is Agreement shal l be va l i d and shal l be en fo rced to the ex ten t 

pe rmi t ted by law. 
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16. Not a Partnership. 

16.1 T h e p r o v i s i o n s of th is Agreement are not in tended to c rea te , 

nor shal l they be in any way in te rp re ted o r c o n s t r u e d to c rea te , a jo int 

v e n t u r e , p a r t n e r s h i p , o r any o the r s imi lar re la t ionsh ip between the pa r t i es . 

17. Captions and Headings. 

17.1 T h e capt ions and headings in th i s Agreement are fo r re fe rence 

on ly and shal l not be deemed to def ine o r l imit the scope o r intent of any of 

the t e rms , c o v e n a n t s , cond i t i ons or agreements conta ined h e r e i n . 

18. Entire Agreement. 

18.1 T h i s Ag reemen t conta ins the en t i re agreement between the 

par t ies hereto and s u p e r s e d e s all p r i o r agreements , oral o r w r i t t e n , wi th 

respec t to the sub jec t matter hereof . The p rov i s i ons of th is Agreement shal l be 

cons t rued as a whole and not s t r i c t l y fo r or aga ins t any p a r t y . 

19. Construction. 

19.1 In c o n s t r u i n g the p rov is ions of th i s Agreement and wheneve r 

the contex t so r e q u i r e s , the use of a gender shal l i nc lude all o ther g e n d e r s , 

the use of the s i n g u l a r sha l l i nc lude the p l u r a l , and the use of the p lu ra l shal l 

i nc lude the s i n g u l a r . 

20. Joint and Several Obligations. 

20.1 In the even t any pa r t y hereto is composed of more than one 

p e r s o n , the ob l iga t ions of sa id pa r t y shal l be jo int and s e v e r a l . 

21. Recordation. 

21.1 T h i s Agreemen t shal l be recorded in the o f f i ce of the reco rde r 

of the coun ty in wh ich the S h o p p i n g Cen te r is loca ted . 

22. Master Lease. 

22.1 No tw i t hs tand ing any th ing to the c o n t r a r y conta ined in th i s 

Ag reemen t , it is e x p r e s s l y unders tood and agreed as fo l lows: Ninth Che l tenham 

P r o p e r t i e s , I n c . , i ts s u c c e s s o r s a n d / o r ass igns (he re ina f te r "Mas te r L a n d l o r d " ) , 

has a p r i o r i n te res t in a por t ion of the Shopp ing Cen te r by v i r t u e of tha t 

cer ta in " G r o u n d Lease" dated J a n u a r y 1, 1970 o r i g i na l l y en tered into between 

F r a n k J a r o s , J r . , Ea rnes t A . Ja ros and T e k l a F l a s h , as L a n d l o r d , and 

A l b e r t s o n ' s , I n c . , a Delaware co rpo ra t i on , as T e n a n t . Said G r o u n d Lease and 

bu i l d i ngs located the reon were respec t i ve ly ass igned and conveyed b y 

A l b e r t s o n ' s , Inc. to Mas te r L a n d l o r d . Master Land lo rd the rea f te r leased the 

bu i l d i ngs and sub leased the p r o p e r t y which is the sub jec t of the G r o u n d Lease 

to A l b e r t s o n ' s , I n c . , p u r s u a n t to that cer ta in Lease and Sublease Agreement 
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dated November 9 , 1970 between Master L a n d l o r d and A l b e r t s o n ' s , I n c . , 

reco rded December 23 , 1970 in Book 953 at Page 768 of the Of f i c ia l Records of 

Mesa C o u n t y , Co lo rado ( "Mas te r L e a s e " ) . It is unde rs tood and agreed that th is 

Agreement is sub jec t and subo rd ina te to any in te res t of Mas te r Land lo rd in the 

bu i l d i ngs and the real p r o p e r t y covered by the G r o u n d Lease and its 

successo rs o r ass igns o the r than in teres ts c u r r e n t l y he ld o r to be held by the 

par t ies here to . 

23 . Third Party Beneficiary. 

23.1 It is unde rs tood and agreed tha t the C i t y of G r a n d J u n c t i o n , 

Co lo rado is a t h i r d p a r t y bene f i c ia ry of th i s Common A r e a Maintenance 

Agreement to the ex ten t of the Owners a n d / o r Ma in tenance D i rec to r ' s ob l iga t ions 

here in to maintain the S h o p p i n g Cen te r under A r t i c l e s 2 . 1 , 5 , 11.1 and 12.1 

hereof . In the event that the Maintenance D i r ec to r a n d / o r Owner defau l ts (as 

de f ined in Sect ion 9 .2 o r 9 .3 hereof) in the per fo rmance of any said ob l igat ion 

to maintain the S h o p p i n g C e n t e r , the C i t y of G r a n d J u n c t i o n shal l have all 

r i gh t s and remedies to en fo rce said maintenance ob l iga t ions aga ins t the 

Maintenance D i rec to r o r O w n e r , as the case may b e , by c u r i n g sa id defau l t and 

b i l l i ng each Owner i ts p ro rata share of the actua l cost thereo f in accordance 

wi th A r t i c l e 7 hereo f . If such Owner fa i ls to pay such s h a r e , the C i t y of 

G r a n d Junc t i on sha l l be deemed the " C u r i n g P a r t y " and sha l l have the r i gh ts 

and remedies of a C u r i n g Pa r t y against sa id de fau l t i ng p a r t y set f o r th in 

Sect ion 9.1 and 10 hereof w i th the r igh t to r ecove r reasonab le a t to rney ' s fees 

in accordance wi th Sect ion 9 .4 hereof . 

E X E C U T E D as of the day and yea r f i r s t above w r i t t e n . 

Albertson's, Inc., 
a Delaware corporation 

FIRST P A R T Y : 
Orchard Group, L t d . , 
a Colorado limited partnership 

Sen io r V i c e P r e s i d e n t 

Consen ted and A g r e e d to 

City of Grand Junction, Colorado 

BY: 
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S T A T E OF I D A H O ) 
) s s . 

C o u n t y of A d a ) 

On th i s V S ^ d a y of { V \ 0 ^ n - 1990, be fo re me, the 
u n d e r s i g n e d , a No ta ry Pub l i c irt and f o r Aa id S ta te , pe rsona l l y appeared 
Thomas R. S a l d i n , to me known to be a Seriio> V i c e Pres iden t of A l b e r t s o n ' s , 
I n c . , the co rpo ra t i on that executed the fo rego ing ins t rument , and acknow ledged 
to me tha t the sa id ins t rument is the f ree and v o l u n t a r y act and deed of sa id 
c o r p o r a t i o n , f o r the uses and pu rposes the re in ment ioned, and on oath s ta ted 
that he is a u t h o r i z e d to execute the sa id ins t rument and that the seal a f f i x e d is 
the co rpo ra te seal of said co rpo ra t i on . 

W I T N E S S MY H A N D and o f f ic ia l seal hereto a f f i xed the d a y , month 
and y e a r in t h i s ce r t i f i ca te f i r s t above w r i t t e n . 

My commission e x p i r e s : / /~\ 

No ta ry P u b l i c in and fo r the 
State of Idaho. 
R e s i d i n g at Bo i se , Idaho. 

S T A T E O F 

C o u n t y of 
s s . 

On 
u p d e r s i g n e d , 

to be the 
the l imited^ 

th i s day of 
a No ta ry Pub l i c in 

fWuryv V^^A and 
2 C ' 

1990, be fo re me, the 
pe rsona l l y appeared 

to me known 
L t d . , 

fo rego ing i ns t rumen t , and 

S ta te , 
L i 0 ] i ic-i< 

r e s p e c t i v e l y , of O r c h a r d G r o u p , 
p a r t n e r s h i p that execu ted the 

acknow ledged tc me that the said ins t rument is the f ree and v o l u n t a r y act and 
deed of sa id p a r t n e r s h i p , fo r the uses and pu rposes there in ment ioned , and on 
oath s ta ted tha t t hey are au thor ized to execu te the said ins t rument . 

W I T N E S S MY H A N D and o f f i c ia l seal hereto a f f i xed the d a y , month 
and y e a r in th i s ce r t i f i ca te f i r s t above w r i t t e n . 

My commission e x p i r e s : 
My Commissions ..-,.,•<#, 1993 

Jotary P u S j ^ J f r i a n d fo r^ the 
State or ( rtJ&Z^Z-^C J 
Res id i ng a t ^ ^ ^ ^ ^ - V ^ / 
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SCHEDULE I 

LEGAL DESCRIPTION - PARCEL 1 

A PARCEL OF LAND BEING A PORTION OF BLOCK NO. 2, OVERHILL ANNEX, CITY OF 
GRAND JUNCTION, COUNTY OF MESA, STATE OF COLORADO, MORE PARTICULARLY 
DESCRIBED AS FOLLOWS: 

COMMENCING AT THE NORTHEAST CORNER OF SAID BLOCK NO. 2, SAID POINT BEING 
THE TRUE POINT OF BEGINNING; THENCE SOUTH 00°03'50" WEST ALONG THE EAST 
LINE OF SAID BLOCK NO. 2 A DISTANCE OF 368.36 FEET; THENCE SOUTH 89o59'00" 
WEST A DISTANCE OF 491.68 FEET TO A POINT ON THE WEST LINE OF SAID BLOCK 
NO. 2, SAID POINT ALSO BEING ON THE EAST RIGHT OF WAY LINE OF 12TH STREET; 
THENCE NORTH 00°00'40" WEST ALONG THE WEST LINE OF SAID BLOCK NO. 2 AND 
ALONG THE EAST RIGHT OF WAY LINE OF SAID 12TH STREET A DISTANCE OF 188.39 
FEET TO THE SOUTHWEST CORNER OF PARCEL 2 AS RECORDED IN BOOK 1296 AT PAGE 
837, MESA COUNTY RECORDS; THENCE NORTH-89°59100" EAST ALONG THE SOUTH LINE 
OF SAID PARCEL 2 A DISTANCE OF 125.01 FEET TO THE SOUTHEAST CORNER OF SAID 
PARCEL 2; THENCE NORTH 00°00'40" WEST ALONG THE EAST LINE OF SAID PARCEL 2 
A DISTANCE OF 179.97 FEET TO THE NORTHEAST CORNER OF SAID PARCEL 2, SAID 
POINT ALSO BEING ON THE NORTH LINE OF SAID BLOCK NO. 2 OVERHILL ANNEX AND 
ON THE SOUTH RIGHT OF WAY LINE OF ORCHARD AVENHE; THENCE NORTH 89o59,00** 
EAST ALONG THE NORTH LINE OF SAID BLOCK NO. 2 AND ALONG THE SOUTH RIGHT OF 
WAY LINE OF SAID ORCHARD AVENUE A DISTANCE OF 367.15 FEET TO THE TRUE POINT 
OF BEGINNING. CONTAINING 1.58,705 SQUARE FEET OR 3.6434 ACRES MORE OR LESS. 
EXCEPT THAT PORTION DEDICATED TO THE CITY OF GRAND JUNCTION POR PUBLIC RIGHT-OF-
WAY AS SHOWN ON THE PLAT OF REPLAT BLOCKS 1 & . 2 OVERHILL ANNEX RECORDED Q~<5 , 
1990 UNDER RECEPTION NO. *7<SS{j 
NOW KNOWN AS LOT 1, REPLAT OF BLOCKS 1 & 2 OVERHILL ANNEX, A RE-SUBDIVISION OF 
THE CITY OF GRAND JUNCTION, THE PLAT OF WHICH IS RECORDED ^ - ̂  ~ , 
1990 UNDER RECEPTION NO. A_5"V7v) & 8 , COUNTY OF MESA, STATE OF COLORADO. 

LEGAL DESCRIPTION - PARCEL 2 

A PARCEL OF LAND BEING A PORTION OF BLOCK NO. 1 AND BLOCK NO. 2, OVERHILL 
ANNEX, CITY OF GRAND JUNCTION, COUNTY OF MESA, STATE OF COLORADO, MORE 
PARTICULARLY DESCRIBED AS FOLLOWS: 

COMMENCING AT THE NORTHEAST CORNER OF SAID BLOCK NO. 2, SAID POINT BEING 
THE TRUE POINT OF BEGINNING; THENCE NORTH 89°59'00" EAST ALONG THE NORTH 
LINE OF SAID BLOCK NO.' 1 AND ALONG THE SOUTH RIGHT OF WAY LINE OF ORCHARD 
AVENUE A DISTANCE OF 100.01 FEET TO THE NORTHEAST CORNER OF SAID BLOCK NO. 
1, SAID POINT ALSO BEING ON THE WEST RIGHT OF WAY LINE OF 13TH STREET; THENCE 
SOUTH 00°03'50" WEST ALONG THE EAST LINE OF SAID BLOCK NO. 1 AND ALONG THE 
WEST RIGHT OF WAY LINE OF SAID 13TH STREET A DISTANCE OF 617.24 FEET TO THE 
SOUTHEAST CORNER OF SAID BLOCK NO. 1, SAID POINT ALSO BEING ON THE NORTH 
RIGHT OF WAY LINE OF MESA AVENUE; THENCE SOUTH 89°57'05" WEST ALONG THE SOUTH 
LINE OF SAID BLOCK NO. 1 AND ALONG THE NORTE RIGHT OF WAY LINE OF SAID 
MESA AVENUE A DISTANCE OF 306.36 FEET; THENCE NORTH 00°01'01" WEST A 
DISTANCE OF 7.50 FEET; THENCE SOUTH 89°57'05" WEST, 7.50 FEET NORTH OF AND 
PARALLEL WITH THE SOUTH LINE OF SAID BLOCK NO. 1 A DISTANCE OF 285.00 FEET 
TO A POINT ON THE WEST LINE OF SAID BLOCK NO. 1, SAID POINT ALSO BEING ON 
THE EAST RIGHT OF WAY LINE OF 12TH STREET; THENCE NORTH 00°00'40" WEST ALONG 
THE WEST LINE OF SAID BLOCK NO. 1 AND BLOCK NO. 2 AND ALONG THE EAST RIGHT 
OF WAY LINE OF SAID 12TH STREET A DISTANCE OF 241. 71 FEET; THENCE NORTH 
89e59'00" EAST A DISTANCE OF 491.68 FEET TO A POINT ON THE EAST LINE OF 
SAID BLOCK NO. 2; THENCE NORTH 00°03'50" EAST ALONG THE EAST LINE OF SAID 
BLOCK NO. 2 A DISTANCE OF 368.36 FEET TO THE TRUE POINT OF BEGINNING. 
CONTAINING 182,019 SQUARE FEET OR 4.1786 ACRES MORE OR LESS. 

EXCEPT THAT PORTION DEDICATED TO THE CITY OF GRAND JUNCTION FOR PUBLIC RIGHT-OF-
WAY AS SHOWN ON THE PLAT OF REPLAT BLOCKS 1 & 2 OVERHILL ANNEX RECORDED y-^^J^O , 
UNDER RECEPTION NO. j_7^ <? , 

NOW KNOWN AS LOT 2, REPLAT OF BLOCKS 1 & 2 OVERHILL ANNEX, A RE-SUBDIVISION OF 
THE CITY OF GRAND JUNCTION, THE PLAT OF WHICH IS RECORDED ~7 - 3-7~ f O , 

1990 UNDER RECEPTION NO. /CT^IS^O COUNTY OF MESA, STATE OF COLORADO. 



SCHEDULE I Cont'd. 

LEGAL DESCRIPTION - PARCEL 3 

A PARCEL OF LAND BEING A PORTION OF PARCEL 2 AS RECORDED IN BOOK 1296 AT 
PAGE 837 , MESA COUNTY RECORDS, ALSO BEING A PORTION OF BLOCK NO. 2, OVERHILL 
ANNEX, CITY OF GRAND JUNCTION, COUNTY OF MESA, STATE OF COLORADO, MORE 
PARTICULARLY DESCRIBED AS FOLLOWS: 

COMMENCING AT THE NORTHWEST CORNER OF SAID BLOCK NO. 2 AND SAID PARCEL 2; 
THENCE NORTH 89o59'00" EAST ALONG THE NORTH LINE OF SAID BLOCK NO. 2 AND 
SAID PARCEL 2 AND ALONG THE SOUTH RIGHT OF WAY LINE OF ORCHARD AVENUE A 
DISTANCE OF 15.00 FEET TO THE TRUE POINT OF BEGINNING; THENCE CONTINUING 
NORTH 89o59'00" EAST ALONG THE NORTH LINE OF SAID BLOCK NO. 2 AND SAID 
PARCEL 2 AND ALONG THE SOUTH RIGHT OF WAY LINE OF SAID ORCHARD AVENUE A 
DISTANCE OF 110.01 FEET TO THE NORTHEAST CORNER OF SAID PARCEL 2; THENCE 
SOUTH 00°00'40" EAST ALONG THE EAST LINE OF SAID PARCEL 2 A DISTANCE OF 
179.97 FEET TO THE SOUTHEAST CORNER OF SAID PARCEL 2; THENCE SOUTH 89°59'00" 
WEST ALONG THE SOUTH LINE OF SAID PARCEL 2 A DISTANCE OF 125.01 FEET TO A 
POINT ON THE WEST LINE OF SAID BLOCK NO. 2, SAID POINT BEING THE SOUTHWEST 
CORNER OF SAID PARCEL 2, SAID POINT ALSO BEING ON THE EAST RIGHT OF WAY LINE 
OF 12TH STREET; THENCE NORTH 00°00'40" WEST ALONG THE WEST LINE OF SAID 
BLOCK NO. 2 AND SAID PARCEL 2 AND ALONG THE EAST RIGHT OF WAY LINE OF SAID 
12TH STREET A DISTANCE OF 164.97 FEET; THENCE NORTH 44°59'10" EAST A DISTANCE 
OF 21.21 FEET TO THE TRUE POINT OF BEGINNING. CONTAINING 22,385 SQUARE FEET 
OR 0.5139 ACRES MORE OR LESS. 
EXCEPT THAT PORTION DEDICATED TO THE CITY OF GRAND JUNCTION FOR PUBLIC RIGHT-OF-
WAY AS SHOWN ON THE PLAT OF REPLAT B.LOCK&7 1 & 2 OVERHILL ANNEX RECORDED ^-£2*) - ffi , 
1990 UNDER RECEPTION NO. )^5Htl^> T) Q ' 

NOW KNOWN AS LOT 3, REPLAT OF BLOCKS 1 & 2 OVERHILL ANNEX, A RE-SUBDIVISION OF 
THE CITY OF GRAND JUNCTION, THE PLAT OF WHICH IS RECORDED •— - CjQ , 
1990 UNDER RECEPTION NO. ) f j ^ H ^ &t>? , COUNTY OF MESA, STATE OF COLORADO. 


