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MAINTENANCE GUARANTEE 

1. Parties: The parties to this M a i n t e n a n c e Gua ran tee ("the G u a r a n t e e " or 
"Guaran tee" ) are T ^ 1 fro/teefe^/ ("the Developer") a n d the City of G rand 
Junct ion, Co lo rado ("the Ci ty" or "Ci ty") . Col lect ively the Developer a n d the 
City may be referred to as the Parties. 

FOR va luab le considerat ion, the receipt a n d a d e q u a c y of wh ich is 
a c k n o w l e d g e d , the Parties ag ree as follows: 

2. Effective Date: The Effective Date of the G u a r a n t e e will be the da te that it is 
signed a n d a c c e p t e d by the City. 

RECITALS 

The Developer has const ructed, installed a n d is required to warrant a n d 
maintain certain improvements ("Improvements" or "the Improvements") which 
were m a d e necessary by virtue of deve lopmen t on property within the City. The 
Property, known as Infarsfafc Cumtn/a/ fkrfc H has b e e n rev iewed a n d 
a p p r o v e d under Communi ty Deve lopment . file # FP- Zoa/ ~ zz3 a n d as 
necessary or required to construe this guaran tee , that file(s) is incorporated by 
this reference. 

The City seeks to protect the heal th, safety a n d genera l welfare of the 
communi ty by requiring that the Improvements, o n c e constructed, be 
main ta ined. The purpose of this guaran tee is to protect the City from having to 
repair the Improvements at its cost. The Ag reemen t is not execu ted for the 
benefit of mater ia lmen, laborers or others providing work, services or material to 
the Developer and /o r the Property or for the benefit of the owners, purchasers ^ 
or users of the Property. The mutual promises, covenants a n d obligations 
con ta ined in this guaran tee are authorized by law, the Co lo rado Constitution, 
the Charter a n d the City's ord inances. 

DEVELOPER'S OBLIGATION 

3. Improvements: The Deve loper or its successor(s) or assign (s) shall maintain 
a n d guarantee the Improvements, at his/her/its own expense, against defects in 
workmanship a n d materials for a per iod of one year from the da te of City 
a c c e p t a n c e of the Improvements. The Developer 's obl igat ion is a n d will be 
independent of any obligations of the City. 
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4. Security: To secure the per fo rmance of its obligations the Deve loper is 
required to post security in a n amount of $ ,<Z Vf/— (Line G 2 , Exhibit B, 
City-Security). 

4a. The Deve loper has posted security to guaran tee the Improvements in an 
amount, form a n d with terms a c c e p t a b l e to the City. 

4b. In addit ion to that security all warranties and /o r guarantees (those incident 
to construction or as prov ided by the cont ractor and /o r manufacturer of 
installed equipment) are hereby assigned to the City. 

4c. The Developer shall to the extent necessary or required by the City take 
whatever act ion is necessary or required to assign all warranties and /o r 
guarantees (those incident to construct ion or as prov ided by the contractor 
and /o r manufacturer of installed equipment) to the City. A c o p y of those 
warranties or a memorandum of the s a m e is a t t a c h e d as Exhibit A . 

4d. The Developer for itself, its successors a n d assigns agrees that if the 
Improvements are not mainta ined to City standards that the City shall notify the 
Developer in writing of the defect(s) in a c c o r d a n c e with pa ragraph 8 hereof. 

5. Standards: The Deve loper shall maintain the Improvements a c c o r d i n g to the 
standards a n d specif icat ions required by the City or as otherwise establ ished by 
the City Engineer. 

6. Warranty: The Deve loper hereby warrants that the Improvements, e a c h a n d 
every one of them, will be main ta ined in a c c o r d a n c e with the Standards in 
paragraph 5 for the per iod of this guaran tee . 

7. Compliance with Law: The Deve loper shall comp ly with all app l i cab le federal , .-
state a n d local laws, ord inances a n d regulations in ef fect at the time of final 
approva l when fulfilling its obligations under this guaran tee . When necessary to 
protect the publ ic health, safety or wel fare, the Deve loper shall b e subject to 
laws, ordinances a n d regulations that b e c o m e ef fect ive after a c c e p t a n c e of 
the Improvements. 

8. Notice of Defect/Default: The City shall prov ide timely not ice to the Developer 
whenever routine inspection reveals that a n Improvement and /o r ma in tenance 
of the same does not conform to Ci ty standards a n d any specif ications 
app roved or required in or by the deve lopmen t or that an Improvement(s) is 
otherwise defect ive. 

8a . As prov ided herein the City shall provide written not ice to the Developer at 
the address stated in pa ragraph 22. Not ice is a n d shall be d e e m e d effect ive 

2 



two ca lenda r days after mailing thereof by first class United States mail , pos tage 
prepa id . 

8b. The Deve loper will have twelve (12) c a l e n d a r days from the da te of the 
not ice to correct the defect . 

8c. The City may grant reasonable extensions in writing to the t ime for correct ion 
of defect(s), however, it is not ob l iga ted to d o so nor is it ob l iga ted to provide 
any not ice of a defect(s) if it b e c o m e s awa re of the defect(s) in or during an 
emergency . Furthermore, the City is not ob l iga ted to inspect the Improvements 
but may do so as it wou ld any other improvement . 

9. Acceptance: Prior to a c c e p t a n c e of any Improvement(s), the Deve loper shall 
demonstrate in v/riting to the satisfaction of the City Attorney that it owns the 
Improvements in fee simple or that there are no liens, encumbrances or other 
restrictions other than those that have b e e n a c c e p t e d by the City Attorney on 
the Improvements. Approva l a n d / o r a c c e p t a n c e of any Improvements does 
not constitute a waiver by the City of any rights it may have on a c c o u n t of any 
de fec t in or failure of the Irhprovement or ma in tenance of the same that is 
de tec ted or wh ich occurs after app rova l a n d / o r a c c e p t a n c e . All warranties 
and /o r guarantees shall be for a per iod of no less than 12 months from the da te 
of a c c e p t a n c e of the Improvements. 

10. Funds: Funds drawn, gua ran teed or co l l ec ted by the City under this 
agreement shall be used for the purpose of correct ing defects in and /o r 
repairing or rep lac ing failure(s) of the Improvement(s). 

11. Defect/Default Events: The fol lowing condit ions, occur rences or act ions will 
constitute a de fec t and /o r default : 

11a. Developer 's failure to maintain e a c h a n d every one of the Improvements 
in con fo rmance with this guaran tee a n d / o r as required by c o d e , law, rule, 
o rd inance or regulation; 

l i b . Developer 's failure to correct de fec t i ve construction of any Improvement 
within the app l i cab le guarantee per iod; 

11c. Developer 's failure to maintain security in a form a n d amount 
required/provided by this guaran tee . 

1 Id. As prov ided herein the City shall prov ide written not ice to the Developer at 
the address on file with the deve lopmen t app l ica t ion . Not ice is a n d shall be 
d e e m e d effect ive two ca lenda r days after mail ing thereof by first class United 
States mail, postage prepa id . 
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12. -Measure of Cost/Expenses: The measure of costs a n d or expenses 
cha rgeab le by the City under this guaran tee will b e the reasonable cost of 
satisfactorily repairing and /o r rep lac ing the Improvements plus reasonab le City 
administrative expenses (in the amount of 20% of the repair, rep lacement 
and /o r warranty work) all of wh ich m a y e x c e e d the amount of the security 
provided for in pa ragraph 4. The amount of the security prov ided for in 
pa ragraph 4 does not set, limit, establish or provide the Developer 's maximum 
f inancial obl igat ion. 

12a. City administrative expenses for wh ich the Developer is ob l iga ted to pay 
include but are not limited to personnel costs, including benefits, overt ime, 
ca l lback , standby a n d other extraordinary compensa t ion , materials, equipment , 
third-party contract ing costs, co l lec t ion costs a n d the value of engineer ing, 
legal a n d administrative staff time d e v o t e d to the repair and /o r rep lacemen t of 
the Improvements a n d / o r en forcement of this guaran tee a n d all initial 
warranty(ies) or guarantee(s) assigned to the City by the Developer . 

13. City's Rights: When any de fec t or default occurs, the City may after not ice 
a n d the Developer 's failure a n d / o r refusal to repair or rep lace the 
Improvements, p r o c e e d to co l lect the amount of the cost or expense incidental 
or necessary to af fect the repair or rep lacemen t of the Improvements. The City 
will have the right to reconstruct, rebuild or otherwise maintain Improvements 
itself or it may cont rac t with a third party for comple t ion a n d the Developer 
grants to the City, its successors, assigns, agents, contractors, a n d employees , a 
nonexclusive right a n d easement to enter the Property for the purposes of 
construct ing, reconstruct ing, maintaining a n d repairing such Improvements. This 
remedy is cumulat ive in nature a n d is in addi t ion to any other remedy the City 
has at law or in equity. 

14. Indemnification: The Deve loper expressly agrees to indemnify a n d hold the 
City, its officers, employees, agents a n d assigns harmless from a n d against all 
claims, costs a n d liabilities of every kind a n d nature, for injury or d a m a g e 
rece ived or sustained by any person or entity in connec t i on with, or on a c c o u n t 
of the per formance or non-per formance of work at the Property pursuant to this 
Agreement . The Deve loper further agrees to a id a n d de fend the City in the 
event that the City is n a m e d as a de fendan t in an ac t ion concern ing the 
per formance or non-per formance of work pursuant to this guaran tee . The 
Developer further agrees to a id a n d de fend the City in the event that the City is 
n a m e d as a de fendan t in an ac t ion concern ing the per fo rmance of work 
pursuant to this guaran tee excep t where such suit is brought by the Developer 
against the City. The Deve loper is, however , not an agen t or emp loyee of the 
City. 
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15. -No Waiver: No waiver of any provision of this Agreement by the City will b e 
d e e m e d to or constitute a waiver of any other provision, nor will it be d e e m e d 
to or constitute a continuing waiver unless expressly prov ided for by a written 
a m e n d m e n t to this Ag reemen t s igned by both the City a n d the Developer; nor 
will the waiver of any de fec t or default under this guaran tee be d e e m e d a 
waiver of any subsequent defect(s) or default(s) of the same type. The City's 
failure to exercise any right under this Ag reemen t will not constitute the approva l 
of any wrongful ac t by the Deve loper or the a c c e p t a n c e of any defect(s), 
defaults(s) or Improvement(s). 

16. Amendment or Modification: The Parties may a m e n d or modify the 
Agreement only by written instrument execu ted on behalf of the City by the 
Public Works a n d Utilities Director or his des ignee a n d by the Developer or his 
authorized officer. Such a m e n d m e n t or modi f icat ion shall be properly notarized 
before it may be d e e m e d ef fect ive. 

17. Attorney's Fees: Should either party be required to resort to litigation to 
enforce the terms of this guarantee, - the prevail ing party, plaintiff or defendant , 
will be entit led to costs, including reasonab le attorney's fees a n d expert witness 
fees,.from the opposing party. If relief is a w a r d e d to both parties, the attorney's 
fees may b e equitably d iv ided b e t w e e n the parties by the decision-maker. The 
value of the City's in-house legal counse l is a g r e e d to b e $125.00 per hour. 

18. Integration: This guaran tee , together with the exhibits a n d at tachments 
thereto constitutes the entire ag reemen t be tween the Parties a n d no 
statement(s), promise(s) or inducement(s) that is/are not con ta ined in this 
ag reement will be binding on the parties. 

1 ?. Third Party Rights: No person or entity who or wh ich is not a party to this 
ag reement will have any right of ac t ion under this agreement . 

20. Severability: If any part, term or provision of this guaran tee is held by a court 
or courts of competen t jurisdiction to b e illegal or otherwise unenforceab le , such 
illegality or unenforceabil i ty will not a f fec t the validity of any other part, term, or 
provision a n d the right of the parties will be construed as if the part, term or 
provision was never part of the ag reemen t . 

21. Benefits: The benefits of this ag reemen t to the Deve loper are personal a n d 
may not be assigned without the express written approva l of the City. Such 
approva l may not be unreasonably wi thheld, but any u n a p p r o v e d assignment is 
void. Notwithstanding the foregoing, the burdens of this agreement are 
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personal obligations of the Deve loper a n d also will be binding on the heirs, 
successors and assigns of the Deve loper a n d shall b e a covenant(s) running with 

the Property. There is no prohibition on the City to assign its rights under this 
agreement . The City will expressly release the original Developer 's guaran tee or 
obligations if it a c c e p t s new security from any Deve loper or lender who obtains 
the Property; however, no other ac t of the City will constitute a release of the 
original Developer from his liability under this ag reement . 

22. Notice: Any not ice required or permit ted by this Agreement will be d e e m e d 
effect ive two ca lenda r days after deposi t with the United States Postal Service, 
first class, postage prepa id a n d addressed as follows: 

If to Developer: T v W v ^ E. f& fke*?^ N a m e - D e v e l o p e r / C o m p a n y 
Stp-ri Address (Street a n d Mailing) 

f<^&4^&u/^^/L0 &fi>2C\\y. State & Zip C o d e 
fflO) 2sfJ^~ Te lephone a n d Fax Numbers 
\$1Q) 'Zizi fA-K 

*t,-&?L4L*st^<£ &Ae>L , Cot<\ E-mail 

If to City: Off ice of the City Attorney 
250 North 5^ Street 
G r a n d Junct ion, C O 81501 

C c : Public Works a n d Utilities Depar tment 
250 North 5th street 
G r a n d Junct ion, C O 81501 

23. Recordation: Deve loper will p a y for all costs to record a memorandum of-
this guaran tee in the Clerk a n d Recorder 's Of f ice of M e s a County, Co lo rado . 

24. Immunity: Nothing con ta ined in this ag reemen t constitutes a waiver of the 
City's sovereign or other immunity under any a p p l i c a b l e law. 

25. Personal Jurisdiction and Venue: Personal jurisdiction a n d venue for any 
ac t ion c o m m e n c e d by either party to this ag reemen t whether arising out of or 
relating to the agreement , will b e d e e m e d to b e proper only if such act ion is 
c o m m e n c e d in Mesa County , C o l o r a d o . The Deve loper expressly waives his 
right to bring such act ion in or to remove such ac t ion to any other court whether 
state or federal. 
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Developer Da te ' 

N a m e (printed): ^ T H ^ ^ 

Title (position):_ 

Attest: 

Secretary Da te 

City of G r a n d Junct ion 

Pro jecfPlanner Date 

Dept. of Public Works a n d Utilities Date 

GUARANTEE2003 

6/13/2003 
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2415F Road 
Grand Junction, Colorado 81605-1809 
CS70) 841-9000 

August 27, 2003 

City of Grand Junction 
C/O Director of Community Development 
250 N . 5 t h Street 
Grand Junction, CO81501 

Irrevocable Letter of Credit No. 150 
Dated: August 27, 2O03 
Expiration: May 13, 2004, subject to the automatic extensions stated below. 
Bank of Grand Junction A B A Number: 102105162 

Dear Sirs: 

We hereby establish our Irrevocable Letter of Credit No. 150 in favor of the City of 
Grand Junction at the request of and for the account of Tom Folkestad (Developer) in the 
amount of Fifty-One Thousand Four Hundred Ninety One & 60/100 Dollars 
($51,491.60). 

This Letter of Credit is subject to the following terms and conditions . 
1. It is effective upon signature. 
2. It expires on May 13, 2004, subject to the automatic extensions discussed 

below. 
3. This Letter of Credit is available by sight draft(s) drawn and marked "Drawn 

under Bank of Grand Junction Letter of Credit No. 150 dated 08/27/03". 
4. This Letter of Credit is established for the use and benefit of the City of Grand 

Junction by reason of Tom Folkestad (Developer) being obligated to pay or 
perform in accordance with the provisions of the Grand Junction Zoning and 
Development Code. 

5. The following statement signed by an individual purportedly authorized by the 
City of Grand Junction must accompany the sight draft: "Tom Folkestad 
(Developer) has failed to comply with the terms, conditions, provisions 
and requirements of the Grand Junction Zoning and Development Code 
and/or plans, specifications or agreements relating to the construction of 
improvements required by the City of Grand Junction. The monies 
received from this drawing are required to construct those 
improvements. The City of Grand Junction therefore requests payment 
of$51,491.60." 

6. It is a condition of this Letter of Credit that it will be automatically extended 

Mesa • 2415 F Road / Downtown • 328 Main St. / Redlands • 8861 Broadway 
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for a period of six (6) months from the present or any future expiration date 
unless: (a) the underlying obligation has been performed, released or 
satisfied, (b) this Letter of Credit has been called in full or (c) the Bank 
notifies the city of Grand Junction at 250 N . 5 t h Street, Grand Junction, CO 
81501, by certified mail, return receipt requested, at least (90) days prior to 
such expiration date that the Bank elects not to further extend the Letter of 
Credit. 

7. Except as stated above, no modifications or revocations may be made by the 
undersigned to this Letter of Credit without the express written approval of the 
City's Director of Community Development or his designee. 

8. This Letter of Credit is neither negotiable nor assignable. 
9. Partial drawings are permitted. 
10. We hereby agree that drafts drawn under and in compliance with the terms of 

this Letter of Credit will be duly honored on due presentation and delivery of 
documents (including the original Letter of Credit document), which may be 
done by first class mail or by any other reasonable business practice on or 
prior to the expiration date or any extension thereof. 

11. Except as otherwise stated herein, this Letter of Credit is subject to the 
Uniform Customs, and Practice for Documentary Credits (1993 Revision) and 
to the extent that it does not conflict with Article 5 of the Uniform 
Commercial Code of the State of Colorado. 

Sincerely, 



B O O K 3 4 7 0 P A G E I S I 

RECORDING MEMORANDUM 
F v h i h i t n 2145406 08/29/03 0256PH cxniDix u J m % C E y r t R j } C L K & R E C TTESRT COUNTY CO 

RECFEE $5.00 SURCHG $1.00 
City of Grand Junction 

Community Development Department Community Development 
File: # FP-toc>/^z7iZ 

This memorandum relates to and confirms that certain Development Improvements 
Agreement and/or Maintenance Guarantee concerning land in Mesa County, Colorado. 
The Agreement is by and between THovnsK £.. f^/^&zw? (Developer) 
and the City of Grand Junction (City) pertaining to r-sifa-fc Ca/nsMs/Y./i?/rart-jE 
(Project), located at LojQS Oaur-f fe/ o+ HcaJj Grand Juvtc+icm 

(Subject subdivision is more particularly depicted and described in the recording found 
at Plat Book fff^" . Pages 7 & £ = ^ ) ^ 

The Developer of the Project was required by law to install and construct certain public 
and private improvements, the completion of which was guaranteed by a Development 
Improvements Agreement and/or Maintenance Guarantee. The Project is required to 
be constructed in accordance with the approval by the City pursuant to and in 
accordance with the Zoning and Development Code all as more fully detailed and 
described in City of Grand Junction development file # FP - 200/- ZZ3 . 

The Developer and the City of Grand Junction by and through the signatures of the 
undersigned have determined and agreed to the type, quality and amount of 
improvements required and/or necessitated by the approval of the Project and that the 
improvements are guaranteed by and through the Development Improvements 
Agreement and /or Maintenance Guarantee. Furthermore, the Developer and the City 
agree that the Development Improvements Agreement and/or Maintenance Guarantee 
are contractual in nature and that the obligations under the Development Improvements 
Agreement and/or Maintenance Guarantee shall not be assigned except as provided in 
the agreement(s). 

By virtue of this notice being recorded in the land records of the Mesa County 
Clerk and Recorder, subsequent owners and/or those that claim by, through or 
under the Developer are on notice of the Developer's obligations under the 
agreement(s). 

NOW THEREFORE, the Developer and an official of the City of Grand Junction, both 
possessing and representing by their signatures that they possess sufficient authority, 
do hereby memorialize the relative, rights and obligations contained in the Development 
Improvement Agreement and/or Maintenance Guarantee herein characterized. 

(Print Name) <^f//<?^^£~ fe L-K^l^D 

CITY OF GRAND JUNCTION: 

In accordance with the above, I hereby certify that the Development Improvement 
Agreement and/or Maintenance Guarantee are made of record by this memorandum 
and that the same may be inspected and/or copied at the City of Grand Junction, 
Community Development Department. 250 N. 5 t h Street, Grand Junction Colorado. 

.JrTvr1 <&/ s/zf/ol 
Community Development Department /bate 7 
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