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Summary:  At the regular meeting of the City Council on February 21, 2007, the City 
Council voted 6-1 to reject all bids and re-advertise the Ranchmen’s Ditch Flood Control 
Project – Phase I.  Scott Contracting Inc. has requested that the City Council reconsider 
its decision to decline to award the Phase I contract to it.  A copy of Scott’s letter is 
attached. 
 
Action Requested/Recommendation:  Scott has requested that the City Council 
reconsider the decision of February 21, 2007 and award the contract to it in the amount 
of $7,274,730.22. 
 
The Staff recommended award of the Ranchmen’s Ditch Flood Control Project – Phase 
I contract to Scott.    
  
Attachments:  1) Scott request for reconsideration; 2) The bid tabulations for Scott and 
the second low bidder Mendez; 3) The bid book/project specifications and 4) A memo 
from City Attorney John Shaver concerning bidding and bid award controversies. 
 
Background Information:   See summary.  



Bidding and Bid Awards 
 
Most municipal construction contracts are awarded after a sealed bid process.  In a 
sealed bid process, the City prepares the specifications, the schedule and the 
conditions for award of a contract.  The compilation of those documents is known as the 
“invitation to bid” or “bid documents.”   The bid documents are made public by 
advertisement in the newspaper(s) and/or trade journals, direct mailing to possible 
bidders and filing of the invitation in trade or industry plan or bid “rooms.”  Prospective 
bidders evaluate the requirements of the work, consider the cost (as represented by 
known and unknown conditions, including but not limited to special contract provisions, 
boring logs and geotechnical reports etc.) and submit a sealed price. 
 
Opening of bids is done publicly with each bidder’s price read aloud.  Bidders may be 
present and may examine the bid documents at the conclusion of the opening.  After 
bids are opened and publicly announced, a contract award is made to the lowest 
responsive and responsible bidder.  In order for a prospective contractor to be deemed 
to be “responsible” on a City bid, the contractor must be “pre-qualified.”  The City has an 
extensive pre-qualification process that generally ensures that a contractor: 

1) has adequate financial resources;  
2) will be able to comply with the proposed schedule in light of other commitments; 
3) has an acceptable record of performance and business integrity and ethics; 
4) has the necessary experience, organization, accounting and operational controls; 

and 
5) has the necessary construction equipment and facilities to perform the work.   

 
All of these determinations are designed to protect the public interest, prevent fraud and 
avoid favoritism by ensuring that an award is made to the lowest responsive and 
responsible bidder. 
 
Generally courts defer to a local agency’s determination of both responsiveness and 
responsibility of a prospective contractor unless the complaining contractor can show 
fraud, bad faith or an abuse of discretion.  There is a significant body of law concerning 
responsiveness and responsibility.  A simple test for responsiveness is whether the bid 
as submitted is an offer to perform the work called for in the invitation.  Responsibility 
refers to the bidders apparent ability and capacity to perform the contract. 
 
City policy allows the City Manager and City Council to reject any and all bids as was 
done in this case.  (See, Instructions to Bidders item 18. “the City reserves the right to 
reject any and all bids, waive any and all informalities, negotiate final terms with the 
Successful Bidder and disregard any and all non-conforming, nonresponsive or 
conditional bids. …”)  
 
When all bids are rejected there are generally three arguments that a prospective 
contractor may make to a court to revive a low bid.  Those are: 

1) that the decision to reject was because of fraud, corruption or improper motive; 
2) that the decision to reject was arbitrary, capricious or irrational; or  
3) that the decision to reject did not further the purposes of public procurement. 

 
 
 



Challenges to procurement decisions help to avoid favoritism.  Challenges like in this 
situation remind staff and Council of the importance of evaluating bids on standard, 
objective, public criteria.  The general principle is that all procurement rules are for the 
benefit and protection of the public and not of individual bidders. 
 
In order to evaluate Scott’s request for reconsideration I would advise that Council 
discuss whether any Council member of members:  

1) may have failed to consider or misunderstood the pertinent facts adduced at the 
hearing on February 21, 2007; and/or  

2) that information crucial to the decision was not made available prior to making 
the decision. 

 
In order to grant reconsideration, a member of Council voting in favor of the motion to 
re-bid the contract must make the motion for reconsideration.  Any other Council 
member may second the motion.  If no motion is made or dies for lack of second, the 
request shall be considered to be denied. 
 
The construction industry is very competitive.  Because of that it is not surprising that 
disputes arise over bids, bid awards, contracts and performance (or non-performance) 
following a contract.  In addition to being competitive, construction is inherently risky.  
Preparation of bids is time consuming and expensive.  When disputes arise they are 
often over large sums of money and accordingly it is not uncommon that relationships 
become adversarial.  The source and nature of disputes frequently are about:  

1) project funding,  
2) unknown or changed conditions,  
3) political interference with the award or after,  
4) owner representation issues,  
5) sufficiency of plans and specifications,  
6) timeliness, including late or insufficient site access ,  
7) delays and disruptions, including time of performance and  
8) cost escalation. 

 
Because of the dispute and re-bid, any or all of the foregoing problems may result.   
 
A significant concern that is very difficult to quantify is the contacting community’s 
perception of a dispute and the resulting effect if any on future bids.  The contracting 
community generally is very concerned about and reacts negatively to perceived 
unfairness in bid solicitations and awards.  If the project is re-bid costs may rise and/or 
fewer prospective bidders may respond. 
 
After bids are opened and before the contract is considered by Council, city staff meets 
with the apparent low bidder.  These meetings typically include discussions about work 
schedules, phasing and other construction related activities.   The meeting is also used 
to discuss and correct any mathematical errors that were identified as staff reviewed the 
line item bid amounts.  On a number of occasions the meeting has served to modify the 
scope of the project by incorporating value engineering or other cost saving methods or 
materials suggested by the apparent low bidder.   
 
 



 



 



  



 



 



 



 



 



 



 



 



 







 
 


