1.

R PRECD
Ezmmbﬁl—'ﬂ@
merReH 199 -
INDEX TO DECREES, POIN!Q_OF DIVERSIOE_CHANGES,
TRANSFERS AND COURT DECREES RELATING TO

WATER RIGHTS OF
THE CITY OF GRAND JUNCTION, COLORADO

[VOLUME I - 1 THROUGH 27]

KANNAH CREEK DRAINAGE -- DIRECT FLOW

PARAMOUNT RIGHT - 7.8 c.f.s.

A. Acquired by condemnation - Case No. 1818, District Court
of Mesa County. Decree date: 2/25/1911.

B. Order permitting storage of Paramount Right dated
7/28/1977.

548 Initial Order of Water Court denying storage.
Ds Initial Supreme Court Order reversing water right.

E. Water Court Order - refusal of Water Judge to obey
Supreme Court Mandate.

F. Order making rule absolute.
KANNAH CREEK HIGHLINE DITCH.
A. Decree date - 6/1/1916 - 49.11 c.f.s.

B. Decree date - 7/25/1941 - awarding 18.79 c.f.s.
supplemental and making 49.11 c.f.s. absolute.

KANNAH CREEK EXTENSION DITCH.

A. Original decree date - 7/25/1888 - 15.60 c.f.s.
(City owns 1.37 c.f.s.)

B. Order transferring 1.37 c.f.s. to headgate of Juniata
Ditch.

C. Order permitting diversion through Kannah Creek Highline
Ditch headgate.

JUNIATA DITCH.

A. Original decree - dated 7/25/1888 - 21.25 c.f.s.
(Incorporated ditch company - City owns 2.4 percent of
500 shares.)
(Additional decree - 5.0 c.f.s. = diverted through
headgate of Juniata Ditch Enlarged - 5.0 c.f.s. - decree
date - July 25, 1941 - SEE ITEM 5-A BELOW.)

B. Domestic and stock water decree - 2.0 c.f.s. — decree
date - 7/25/1941.

JUNIATA DITCH ENLARGED.

. Original decree - 7/25/1941 - 54 c.f.s.
NOTE: Of the total original decree - 29 c.f.s. awarded
for filling Hallenbeck (Purdy Mesa) Reservoir - 20.0
c.f.s. for direct flow irrigation and 5.0 c.f.s. awarded
to Juniata Ditch Company.

B. Additional decree - conditional - 75 c¢.f.s. for filling
Juniata Enlarged Reservoir.
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10.

11.

12,

13.

14.

15.

16.

17.

GRAND JUNCTION PIPELINE AND WATER WORKS SYSTEM.

A. Original decree - 7/25/1941 - 1.042 c.f.s. absolute
2.866 c.f.s. conditional. Order making conditional
decree absolute ~ total decree 3.908 c.f.s.

BOLEN, ANDERSON & JACOBS DITCH.

A. Original decree - 6/1/1916 - 9.59 c.f.s.

STORAGE RIGHTS -- KANNAH CREEK DRAINAGE

ANDERSON RESERVOIR NO. 1.

A. Original decree date 7/25/1941 - 466 a.f.

ANDERSON RESERVOIR NO. 2.

A, Original decree dated 7/25/1941 - 433.36 a.f.

B. Order making conditional portion absolute.

CARSON LAKE RESERVOIR (formerly Hog Chute)

A. Original decree dated 2/20/1959 - 637 a.f.

CHAMBERS RESERVOIR (formerly Deep Creek Reservoir)

A. Original decree - 6/1/1916 -~ 600 a.f. Decree relati
to Dry Creek Ditch - filling right for Chambers
Reservoir.

DEEP CREEK RESERVOIR NO. 2.

A. Original decree dated 6/1/1916 - 350 a.f.

B. Order making decree absolute - 7/25/1941 - 350 a.f.

C. Decree for Deep Creek Reservoir No. 2 Supply Ditch -
decree date 7/25/41.

HALLENBECK RESERVOIR (now called Purdy Mesa Reservoir).

A. Original decree dated 7/25/1941 - 863 a.f. (as built
capacity - 680 a.f.)

FLOWING PARK RESERVOIR.
A. Original decree dated 7/25/1941.

B. Order cancelling conditional portion of decree.

GRAND MESA RESERVOIR GROUP (includes Scales Reservoirs 1
A. Original decree dated 6/1/1916.
B. Order making conditional decree relating to Grand Me

No. 6 absolute.

HALLENBECK RESERVCIR NO. 2 (now called Raber-Click Reservoir}.

A. Original decree dated 7/25/1941.
JUNIATA RESERVOIR.

A. Original decree dated 7/25/1941 - 400 a.f.
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18.

19.

20.

21.

22.

2
24.
25.
26.

27.

JUNIATA RESERVOIR ENLARGED.

A. Original decree dated 7/25/1941.

B. Order increasing absolute portion of decree to 2,313 a.f.
C. Order cancelling conditional decree as to 1,122.41 a.f.
JUNIATA RESERVOIR ENLARGED - SECOND ENLARGEMENT

A. Original conditional decree - Case No. W~18.

B. Original decree dated 4/25/1984 - Case No. 82CwW280.

C. Protest to Referee's Ruling.

D. Memo of June 26, 1984 - Water Referee to Judge Brown.
E. Amended Ruling of October 24, 1984.

JUDGEMENT ~ CASE NO. 16803 DISTRICT COURT OF MESA COUNTY.

A. Establishes system for filling reservoirs on Grand Mesa

in Kannah Creek Drainage. Also contains provisions
relating to administration of Carson Lake Reservoir.

NORTH FORK OF KANNAH CREEK -- DIRECT FLOW

DECREE OF JULY 25, 1888 RELATING TO KANNAH CREEK AND NORTH
FORK OF KANNAH CREEK DITCHES.

BAUER DITCH.

A. Original decree (see Item 21 above - 1888 decree).
B. Order making 1.96 c.f.s. absolute.

BOLEN DITCH NO. 1 - see 1888 decree - Item 21.

BOLEN DITCH NO. 2 - see 1888 decree - Item 21.
HENSCHAEL DITCH - see 1888 decree - Item 21.

SEEGAR & BEDFORD DITCH - see 1888 decree - Item 21.

SEEGAR & BEDFORD DITCH ENLARGED - see 1888 decree - Item 21.
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"Wa, ths Jjury, duly empanelled and sworn in said ocause,

/zhereby render verdiot, es follows:

il

. Piret: An.accurate description of the real property

Sy

O
e

taken and to be teken by petitioner herein, pursuant.to Btatuxe
in that behalf, ia (S

L The exeroise of the right and privilege of dive;ting
jwater to the extent of a constant flow of 7.81 cuhio feet per
second of tima, of the waters of Xannsh Creek, in said County,

“

| at or near the point designated in the petition herein, above

the headgate of all irrigating ditches heretofore diverting

water from said oreek, end the superior right of domain to

; gaid qnéntity of water, against all others diverting water from

:'Baid Kannah O?eek, said water so to be taken and;diverﬁed tg%

.. be conducted by & system of water works to be erooted by said

e ﬁeti%ioner Yo its muﬁicipal 1imits, and %o be aistributed and

used within

1 petitioner, and for distribution among its inhabitants for
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 {domestioc and other ldike beneficial uses of its inhabitants. e
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said limits, for the municipal purposes of said

Seconds ' The value of the seid property actually;

Pais o e TR g e b S e

taken beingigranted by statute in that 36hal£, conditioned on .
{ making ‘full’ compensation or satisfaotion of all damages thereby i

3w¥ oooasioned to0 such person, persons or corporation, as shall be ! f
3 Jmaterially interferred with in their vested rights heretofore ?
'acquired, residing upon such said Kennah Creek, or having Here- : %

Ris! tofars applied, "used and diverted waters tharefﬁom for proper f 33 ‘g
and bqpafioial purposes, we find such compgnsation to be paiﬂl ;;Q

by said petitioner to be One Hundred Eighty-two Thousand.ﬂine 2 g _}J
Hundred Forty ($1824940.00) Dollars. ; heb UL

o Third: The damages to the land and property of the hfwtfﬁﬁtﬁ

¢ _'%{3}5averal respondents to be paid by said petitioner ss condi- {?é:

tioned precedent to the exercise of said right of ﬂomain,‘ﬁ  "& !
find to ‘be a8 foilowa: ' 22
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: s s -:' To respondent or respondents owning PARCEL NO. 1,
] & knowa as the Coffman tract herein, viz.- W%ﬁE% end SE&SWi,h
| Se6.,10, Township £ South, Range 1 East, Ute Meridianj in said
g , lcognty, containing 120 saores.of land, together with the water

right thereunto appertaining, consisting of 64.3 statutory inches
of deoreed priority No. 2, from said Kannah Oreek, in said
SRR Water District No. 42, Nine Thousand (82000) Dollars. :

To reepondent,*or respondents, owning PARCEL N0, 2,

known g8 the Lower Snyér Tract, herein, viz.- WANELSEZ, Seo,.
10y in the last‘dssoribed township and range, consisting of 20

# . . ecres of land, together with the water right thereunto apper-
\ taining, consigting of 10-1/5 statutory inches of said ﬁecreed

Priority #2, Two Thousand ($2000) Dollars. 3 1)
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.I:Wt:Bpondent, or reaponﬂants, owning PARUEL HO. &t,
known as the Upper Snyer Tract, viz.- NANWISEZ and sw&ma&, of

‘ Beé%ion 14, in the last described township and range, less right
et of way, 88ld trect ocontaining 43 acres of land, in said ogunty,
togather with the water right thereunto eppertaining, haing
undeoreed Tright of diversion for irrigation of said waterAﬁ.L
bl s 'he;etofore enjoyed in connection with said tract, Fonr Hundred
S o) Duss " i, ’?' }
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4 ';;Ji 2, mo reapOndent, or respondents, owning said PARGEL i
| NOa 35 ¥nown' a8 the Sargent tract: herein, viz.— EﬁHE&»ani BE%

F ,Jhxﬁf’ ui ‘880, 10, and NW3SWE, Section 11, in the last described gi'

o

=y

,
.

tOWnship end range, conteining 60 acres, together with tha

> watar right thereunto apperteining, consisting of 10-1/%

’§  Btatutory inches of said decreed Priority No. 2, mwenty-five
BNt Hundred. ($2500) 'Dollers. , oyt
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To respondent, or respondents, owning said PARCEL NO. 4,

‘)mown a8 the upper Dowling braot herein, viz,- E%EW&EE&, Seotion

d‘rf"

IS,“;naagid last desoribed township and range, coﬁtaining 20
acre;,f%ogetherrwith the water right thereunto appcrtaining,
ébnﬁiﬂfing of.ld-l/h statutory inohasﬁof seid deoreed Priority
No. 2, Eight Hundred (4800) Dollarse , «.

To respondent, or respondents, owniné_saiﬂ PARCEL NO. ™

'5, imown as the lower Dowling tract, herein, viz.- SE3SW%, Sec.

11, in seid last desoribed towmship and range, containing 40

acres, together with the water right thereunto appertaining,’

i ]
consisting of 22 statutory inches of said deoreed Priority Fo. 2,
Thirty-five Hundred (§3500) Dollars.

-

_ To reapondent, or respondents, owning PARCEL NO. 6
nown &8 the Outting tract, herein, viz. thet part of Ehe |
SE%SH&Jbalowfthe_Khnnah Creek Extena%qn.Ditoh,!and the WASEL
ofaSQéﬁion 12, said last desoribed township and range, contain-

. ing iOG acrea, together with the[water right thereunto apper-

taining, consisting of 10-1/5 statutory inches from said decresd

%?ibrity No, 2, Three Thousand One Hundred Sixty-Eight ($3168)
PLECES

S U Umo respondent owning PARCEL XO0. 7, known a8 Ehe
Blk Gien Orchard & Irrigation Company, herein, FiZew NE&BE*;
Stﬂﬁi Seotion £5; NWiNEL, BE&EW&, and SW%SW&, Section 36 ;

%' SE&EW* and NE3SW:, Section 55' all:in Township 2 South,
Range 2 East, Ute Meridian, and Lots 1 and 2, of Seotion 2,
Township 13 South, Range 98 West, 6 P. M., all containing
600 acres of land, in said county, together with the following:
water rights theraunto appertaining end used for the irrigation -
thereof, vize~ BOb ahares of the company controlling same, being

about 3256 Btatutory inches of decreed Priority ¥o. 11,'from *uwxﬁﬂ
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r:"aaid Kennsh Creek, in said Water District, and a seventh-eighths

Townshilp 2 ‘South, Range 1 East, Ute Meridian, containing 80

interest in that irrigation reservoir, kmown as the Ternshan

Reservoir, Twelve Thousand ($12,000) Dollars. :
b b

To respondent, or respondents, owning PAROCEL KO.: 8,
known as the Larsmore tract, viz.- SE18E%, Section 11, and thet
part below the Kannsh Creek Extension Ditoch of the 34SW%, Sec.
12, and all of the NBANWH, Seotion 13, all in township £ south,

~ range 1 East, Ute Meridian, conteining 132 acres, together with

the water right thereunto appertaining, consisting of 68 statutory
inches of said decreed Priority No. 2; Seven Thousand ($7000)
Dollars, -

1
To: respondent, or respondents, owning Parcel No. 10,
known as the Upper Renick Tract, viz.- SWAEWZ and B%ﬂﬁiawi,
Section 30, 1in said Township 2 South, Range 2 East, Ute Meridian,
and EE&NE& and NE4SEZ, Section 25, in Township 2 South, Range

i ) East, Ute Meridian, containing 140 aorea, together with the

 water right thereunto apperteining, conaiating of 26-1/4 Btatutory

‘inches of said deorsed Priority No. 2, Five Thousand Seven Hundred
i'-iinatyefiie (#5?95) Dollars.

4+  To respondent, or respondents, owning PARCEL NO.#ll,
kmown a8 the Lower Renick Tract, Viz.- SEiNWL, NWiSEL end
134 aores of NESWY, Section 24, Tovmship 2 South, Range 1'Bast,

‘Ute Meridian, containing 93% acres, together with the water .

4
right thereunto apperteining, consisting of 26~1/4 statutoryﬁi
inches of sai@ decreed Priority No. 2, Twenty-five ($2500)

Hundred Dollers.

: pTo respondent, or respondents, owning PARCEL KO. 12,
known as the Bailey tract, viz.- SW}SE4, SElswi, @action 22,

-
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aorpa, together with the water right thereunto appertaining,

_uvonsieting of 81-1/b stetutory inches of said decreed Priority

Noe 2, Twenity-five hundred [$2560] Dollars.

; To respondent, or respondents, owning PARCEL NO. 14,
¥kmown as the Goldsby tract, viz.- SWINW{SE} and that part north.
of Kemnsh Oreek 0f S3SE}, Seotion 14, Township 2 South, Renge'

1 East, Ute Meridian, ocontaining 60 acres, together with the

water right thereunto appertaining, consisting of 10-1/5 statutory
inohkes from said deereed Priority No. 2, Thirty-one hundred
twenty-nine,($3189) Dallars. |

e | e

To respondent, or reepondents, owning Parce%}ﬁ,
.known as the Renderle tract, viz..- NWANWINEZ, Seotion 12,
Township 2 South, Range 1 Rast, Ute Meridian, cpntaining 20
aoraa, together with the water right thereunto appertaining,
consisting of 10-1/3 statutory inches of said decreed Priority
 No. 2, Sixteen hundred Thirty-three ($1633) Dollars.

il

To respondent, or respondents, owning PARCEL NO, 16
=&nonn a8 the Wm. L. Downing tract, viz.- SEINEZ and EEiéﬂé (less
10 acrea thereof owned by Thomes Downing}, Sénti’”“ﬂﬁ,mmpwnship
,2 South, Range 1 East, Ute Meridian, oontaining 50 aores, FouT
gether with the water/right thereunto appertaining, consisting”
o£ ii:i/é statutory inches of said decreed Priority No. 2,

Iwa Thousand and twelve (§$2012) Dollars.

‘.r» jE
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ey
>y

ik o respondent, or respondents, owning BJRGEL NO. 17,

‘known as the W. T. Downing tract, viz.- NE&NE&, Section 23,

.and“South 10 acres of SE%SER, Section 14, all 4n Townsh;p 2

«South, Range i East, Ute Meridisn, containing 50 a0Tes) to-
gether with the water right thereunto appertaining, consiatu
ing of ll-l/b statutory inches of seid decreed Prionity No. 2y
Eighteen Hundred Forty-two (8$1842) Dollars.
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To-respondents owning PAﬁGEL K0. ‘18, Imown aBs the
Lrgdknrd‘q tract, viz.- S2NWiSW: and SWiSWi, Section 30, and
 3§%#&, Section 31, Township 2 Sogth, Rangé 2 Rast, Ute Meridian,
'conﬁaining 140 ecras, together with the watexr right thersunto
.}apﬁﬁftaining{dqoneiating of 21 stetutory inches of said &ecreed

 Priovity No. 2,.Twenty-eight hundred Ninety-two ($2892) Dollars.
: | ipaay T TR k 4

To..respondent, or respondents, owniné PARCEL WO, 119,
lmown as the Honsinger tract, viz.~ SEXSE} end SW1SEd, Section
35, Township 2 _South, Range 2 Eest, and the NEINWZ and NWiNES,

Seotion 4, Township 3 South, Range 2 Eaat, Ute , containing 160
acres, together with the water rights appurtenant thereto and

. uged for the irrigation thereof, viz.~ 86 statutory inchéé;of
Deoreed Water Right No. 5, in said Water Distriet No. 42,‘1n
aai&[ﬁounty, and 21-1/% statutory inches of sald deoreed Priority
No. 2, Seven Thousand ($7000) Dollers.

To. respondent, or respondents, owning PARCEL NO. 20,
kmown as the Virden traot, viz.- 24 acres inia tract 162 rods
.}6ns by 390 feet wide, described by boundary line as fol}owa:

; Gommenoing at the southeast cormer of SWiSW3, Sec. 28, Town- .,
'Y( ehig 2 South, Range 2 East, thence North 390 feet; thence wés;
;-ISEﬁéggj; thence south 390 feet; thence east 162 rods; together
\with the weter right sppurtenant thereto snd used for the ir-
riéﬁ%ion'fhereﬁf, Béisiating of 15 shares in %ﬁe corporationr
oontrolling same, being equivalent to the use of 15 statutory
inchee of Priority No. 8, from Kannah Creek; in saild water
digtrict, and 22 shares in the company controlling the Grand
Mesa Ressrvoir, in said water district, Twelve hundred ($18200)

Dollars.
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To respondenta owning PARCEL NO. 21, known as the
Dennis Sullivan tract, viz.- NEINWl and NW% FE%, Seotion 33,

end SE%SW% and SWiSEZ, Seotion 28, all in township 2 South,
Banga 2 FEast, Ute Meridian, containing 160 aoresj ‘together with
the water right thersunto appertaining, consisting of 85 statu-
tory inches of said Decreed Priority No. 5,.£roﬁ.Kannah Creek, in

 said Water Distriot, Three Thousand ($3000)Dollars.

To respondent, or respondents, owning PARCEL NO. 22,
known as the Ponsford traot, viz.- E4NWL:, SWiNW%, and NW18WH,
Section 9, and SEINB: and FE%SE%#, Seotion 8, all in Township
3 South, Range 2 Bast, Ute Meridian, conteining 840 acres,. to-
gether with the following water right used for irrigating
portions thereof; 100 statutory inches of decreed Priorityi
No. 7 from Kesnnah Creek, in said Water District, 23 atatutory
inches from"sald decreed Priority No. 2; and 100 shares of the
company controlling said Grand Mesa Réservoir, Five Théusand
Five Hundred (#5500) Dollars.

To resporident, or redpondents, owning PARCEL HO. 24,.
known as the Bradbury tract, viz.- W4NW%, Section 4, Township
2 south, range 2 east, and SEINEZ, Section b, same township
and.;ange, and N$NE%, Section 25, township 2 south, rénge 1
easﬁ;'Ute.Meridian, containing 840 |acresy together with the
watér righte appurtenant thereto, consiating bf 10,69 statutory
inches of said Priority No. 2; 16 shares in the company con-
trolling same, e;ual to 60 statutory inches in Priority No. 7,
and 65 shares in the tompany oontrolling the Grand Meéa
Reservoir, Twenty-five hundred (#2500) Dollers.
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, To respondent, or respondents, owning PARCEL NO. 25,
¥nown as the Laurent tract, viz.~ Eﬁsw&; SWisW%, Section 36, end
Lot 4, Section 35, Township 12 South, Rangergg West, 6th f. M.
containing 174 acres, together with the water right used
fo;'irrigafing portions thereof, being 48 gﬁares in the oom-
pany controlling the sasme, equal to about 77 statutory inches
qf;Priority ¥o. 11, and 132 shares of‘the company controlling
said Grand Mesa Reservoir, Thirty-seven hundred fifty (83750)

Ddllara. ! i

. To respondent owning PARCEL NO. £6, knbwn ag the
PRIDE SCHOOL HOUSE, together with the water right appurtenant
thereto, being one statutory inch of said decreed Priority No.

2, One Hundred Fifty ($150) Dollars. . +

t
- To respondent, or respondents, owing PARCEL NO. B7,
known as the Farmer tract, viz.- NiSWi, s%ﬂw&,:nwisw&, Sea. b,
and E3NE4 and NE4SE%, Sec. 6, Township 3 South, Range 2 East,
Uts Meridian, together with the following water rights used
for irrigating portions thereof, viz.- 100 ;statutory inches
of deoreed Priority No. 7, 32 statutory inohes of said Priority

. No. 6, 33 statutory inches of Priority No. 3, end 83% shares gf

stook in the company controlling said Grand Mesa Reservolr,
Eighty-nine Hundred ($8900) Dollars.

To respondent, or respondgnts,.dwning PARCEL: ¥0. 28, .

imown 88 the Sinolair tract, viz.- thet part of the SEd5Ed.
south of Kannah Creek, of Seotion 32, Township 2 South, Range
2 Eaat; Ute Meridian, containing 20 aores, together with the water
right thereunto appertaining, being 1/b int;rast in decrsed
Priority No; 1 from said Kannah Creek, in sald Weter district,
being equivalent to 1ll% stetutory inches of water, Five Hundred
($600) Dollars. : ' it
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i . To respondent, or respondenta, owning PARCEL NO.- 29,

| i known 88 the Van Pelt tract, viz.- SWiSE%; Seotion 25, Township

| .)/f 2 Bouth, Range £ Bast, and NWiNEZ. Seotion 2, Township 3 South,
range 2 East, Ute Meridian, containing 80 ~acrep, together with :

the water right appurtenant thereto, being 1/3 interest in deoreed
Priority No. 9, equal to 25—1/3 statutory inches of water, alao
38 shares of the company controlling said Grand Mesa Reservoilr,

—— T ————

Eighteen Hundred Twenty-three ($1823) Dollars. '

L)
[

To respondent, or reepondenta, owning PARGEL ¥0. 30,
kmown G the Bowman tract, vi%.- SE4SEZL, Section 2%, 8SWiswi,
Seotion 34, Township 2 South, Range 2 east, and NE3ZNE%, Sec. 4,

i and NW}NW}, Sec. 3, township 3 south, range 2 east, Ute Meridian,
togethér with tha following water rights used for 1rrigé$ion

of portions thereof, - 10-1/% statutory inches of gaid Priority
#2, 9 statutory inches of Priority No. 3; 38 statutory inohea

of Priority No. 4, and 42 statutory inches of Priority No. b,

————

L" all fromIKannah Creek, in assid water distriect, and l/b interest
REE in the Ternshan Reservoir, together with 15 shares, veing 5O
| atatutory inches of water from Priority Ho. 11, from said Kannsh
" Oreek, in said water diétrict, Sixty-five Hundred ($6500) Dollars.
; ‘ .

i

l : : o : Tk w

\ To respondent, or reaspondents, owning PARCEL KO. 31,

} ‘known as,_the Ternshan tract, viz.- SEZSW}, SWiSEY, and SEISEL,

f ; ﬁ%éction 34, townghlp 2 south, range 2 eaét, Ute Meridian, end

; FEANW:, NWiNEZ, Section 3, township 3 south, range 2 eggt,lanﬁ

F SW%SW%, Seotion 35, townghip 2 south, renge 2 east, and Lot 4,

b S&otion 2, and Lot 1, Section 3, both in township 3 south, raﬂké T
g 2 eaat, Ute Meridian, containing 320 aores, together with the
_following w§ter rights appurtenant thereto and used for irrigat-

IR ing portions thereof: 4 :

..10-' : - i g : } 7:» "‘- g
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10-1/h atatutory inches from said Decreed FPriority No. 2

19 " " n " noyoon n " " 3
115 " " noiA L m e noomoom S 4
and 69 shares of the company controlling said Grand Mesa Reservoir,

Bighty-seven hundred fifty ($8750) Dollars. .

To. respondent, or réapondenta, owaing PARCEL ¥O. 32,
known as the McKay tract, viz.- ENE}, Sec. 382, and W%NW%,
Seo. 33, all in township 2 south, renge 2 east, Ute Msridian,
containing 160 acres, together with the water rights appurte-
nent thereto, being 4-1/% stétutory inches of sald decreed
Priority No. 2; and 85 etatutéry inches of sald decreed Priority
No. 56, and 108 shares of the company controlling said Granq Mese

*
i

To respondent, or respondents, owing PARCEL FO. 33, lmown
as the Saunders tract, viz.- SE{NW%}, Sec. 31, Township 2 Bouth,

Reservoir, Forty-seven hundred twelve ($2712) Dollars. -;

range 2 east, Ute 'Meridian, conteining 40 acres, together with

the water rights thereto appurtenant, being 20 statutory inches

of said deoreed Priority No. 8 and 12 shares of thé company con-
trolling said Grand Mesa Reservoir, Four:: ($400f) Dollars.

r__.;“; % ]

To respondent, or respondents, owning PARCEL RO. 344

v/{ Imnown as the Rozzalle tract, Seoction 31, township 2 south, range

2 east, Ute, ocontaining 40 acres, together with the water right
thereto appertaining, being B0 statutdry inohes of Priority No.
8, dnd 12 shares-of the said company controlling Grand Mesa
Reservoir , Pour Hundred ($400) Dollars.

To respondent, or respondents, owning PARCEL NO. 36,

A" V/ kmewn as M. B. Holland, viz.- part of S4SEY, Seo. 32, and SWiSWi,

‘Sec. 33, township 2 south, range 2 sast, containing 112 acres,

Lo bl
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together with the water rights appurtenant thereto, being 22-1/2
’etatutory inches of No. 2 Priority, and 65 statutory inoches of
Priority No. 8, and 19 sharee of the oompaﬁ& controlling said
Grand Mesa Reservoir, Five Thousand (3;000) Dollars.

o reepondent,.or respondents, owning PARCEL NO. 36,
known as the J. J. Holland tract, viz.~ EWiNE%, Sec. 5, township
3 spouth, range 2 east, and 8 acres of SWiSW3, Sec. 33, township
2 south, renge 2 east, 48 acres, together with the water rights
thereto apperteining, being/2 1/2 statutory inches of Priority
No.7, and 10 shares of the compeny controlling the Grand Mesa
Réﬁervoir, Seven Hundred fifty ($760) Dollars. | I

To respondents owning PARCEL NO. 36%, kmown as the
Learned tract, viz.- WiSE1SE%, Sec. 25, township 2 southﬁfranga

2 east, and Wi NEINEL, Sec. 2, township 5 south, range 2 aast,

40 aores, %ogather with the water rights, appurtenant thereto,

being 1/6 interest in decreed Priority No. 9 from Kannah Oreek,
in eaid water distriot, being sbout 17-2/3 statutory inches of
water, Six hundred fifty-six ($656) Dollars.

[

;' G To reépondant, ir respondents, owning PARCEL KNO. 37,

‘knovn as the Bean tract, viz.~ SESEL and NiNE%, Sec. 8, townshjp
3 pouth, range 2 east, 160 acres, together with the water right
thgﬁeto appertaining, being 7 stetutory inches of Priorit# No.
7, [0ne. Thousand ($1000) Dollars. :

mo resﬁondeﬂt, ogresﬁondeﬂﬁs}'owﬁiégﬂPARCELHb:'Sa,:
known as the Wiley tract, being SﬁNW%,’E%SW%; Sec. 32, towmship
2 aouth, Tange 2 east, Ute Meridian, containing 160 acres,
together with the water rights appurtenent thereto, being 5 7/b
-atatutory inches of said decreed FPriority NWo. 2, 36 atatutory irches
of deoreed Priority No. 8, and 25 shares of the Grend Mesa Res~ .

ervoir, Eighteén hundred twenty-five ($1825) Dollars.

i - Bty ;
18w i S 14
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To respondent, or respondents, o;ning PARCEL NO. 39,
known a8 the PATTERSON-DODGION tract, viz.- NEEWAsWi, Swinwi,
and North 26 1/2 acres of NEZSWZ, of Seotion 24, township 2
south, range 1 east, Ute Meridian, oqntaihing{eﬁ 1/% acres, to-
gether with the water right thereunto appeftaining, being
22 1/2 statutory inches of said deoréeﬁ Prioritﬁ No..z, Twenty-
two hundred {aézool-nollars.

To respondent, Mary Gammage and Malinda Gemmage,

‘ her husband, owning or in any way interested in PARCEL NO. 41,

known a8 the Gammage 80 aore tract, viz.- SWINEY}, NEINE%, Sec.

ﬁhﬁg ¢oﬁnship 2 south, range 2 east, B0 aorea, together with the

following water righta appurtenant thereto and used for;irrigat-

ing' portions theraof, being 62% Btatutory inches of decteed
Priority No. 7, and ‘85 shares of the company ‘controllidg the
Grand Mesa Reservoir company, Thirteen Hundred Seveni® Dollars

b/
and fifty ocents. ($13§&.50).

= f

To respondent, or respondents, owning Rarcel No. 42,
' ]

knéwn as the Luocas tract, viz.- SWiNEL,

1, N¥SW: and SWiSW%,

3
X
i

' all in Seotion 1, also Lots 3 and 4, in Seotion 2, &1l in townahip

13 south, range 98 west, 6th P. M. containing 309 acres, ﬁogether

with the following described water rights appurtenant thereto and

\
uhed for irrigating portions thereof, via.= Eaﬁ-etatutory inches

of Eriority Ho., 2, and 163 statutory inches, of Priority No. 11,
ﬁina Thousend Two Hundred Fifty ($9250) Dollara. &, :

To respondent, or respondents, owning Parbel,No. 43,
known as the Blair home tract, viz.-SiNE3ISEE and SE3SEY, Beotion
19, township 2south, rahge 2 east, 50 Bores, together with the

A

\
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following water rights appurtenant thereto and used for irrigating
portions thereof; 28 statutory inches of said deoreed Priority

¥o. 8 and 36% shares of the ocompany controlling the Grand Mesa
Reservoir Company, Fifteen Hundred ($1600) Dollars.

To the respondent, or respondents,'bwning Parcel Fo. 44,
known as the B. Fi Blair (Ponder) Tract, vize- 1, SEXNWE,
HE%SW&, and NW3SEZ, Sec. 24, township B south, range 2 eaat,
oontaining 160 acres, together with the water rights thereumto
appertaining, being 36% shares in the company controlling
the Grand Mesa Reservoir, and 32 statutory inches of water from
sald deoreed Priority No. 8, Nine Hundred Seventy-nine ($979)
Dollars, | |

To the respondent, or respondents, owning PARS%E NO. 45,
¥nown as the Whitney Traoct, viz.- SANWISW}, and SWiSW3, Sec, 20, :
and WANW%, Seotion 29, township 2 south, range 2 east, Uté Merid-
ian, oon%aining_lso'acres, together with the water righta.theretox
aﬁpartaining, béing 658 ;tatutory inches of water f;om gald deocreed
Priority No. 8 and 27 shares of stock in the, company oontrolling'

paid Grand Mesa Reservoir, Eighteen Hundred Sixty-two ($1862)

"Dollars.

Bt
To the respondent, or respondents, owning PARGEn BO. 46,

known as the mscom WEST TRACT, viz.- m&m&, PiNW:, WANELINBL,
and Lots 1 end 2, Section 19, township 2 eouth,'range 2 east, Ute
Meridien, oonﬁ;ining 200 acres, togefher with the water;right’
tpereto*appertaining, being 70 statutory inches of said decreed
P&iority No. 8, and 22 statutory inches of decreed Priority No. 2,
Fifteen Hundred Forty-two ($1542) Dollars.

14.
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To the respondent, or respondents, owning PARCEL NO. 48,
or controlling seme as a government homestead entry) Ikmown as the

BERRY Tract, vis.- SE%SW&, Seo. 1, township 13 south, range 98

‘wost, and EEEHW&, Seo. 12, township 15 Bonth, range 98 west,

6th P. M, together with the water right heratofore enjoyed
of diverting into a ditch owned by said respondent f£lood waters

from sald Ksnnah Oreek without decree therefor, said to be cap-

ﬂ@l& of diverting 25 statutory inches, Two Hundred SiRty-six
($£66 )Dollars. : . .

! To respondent, or respondents, owning PARCEL NO. 49,
known as the ASHIEY traot, viz.- EWiNEd, Section 1, Township

13 South, Range 98 West, end NE4NW}: Sec. One (1) township 13 south, .

range 968 west, and S4SE%, NEANEZ, Section 36, township I2 south,
range 98 west, 6 P. M. containing £40 acres, together with 3B
gtatutory inches of deoreed Priority No. 1ll; Twenty-five Hundred

.1 ($2500) Dollars,,

To Yespondent, or respondents, owning Parocel No. 50,
kndwn a8 the Merritt traot, viz.~ W%NW&, Bec. 1% township 13
gouth, range 98 west, 80 aocores, together with the water right
appurtenant thereto, being 40 statutory inches of decreed 2ol

Priority FNo. 11, and 50 shares of stock in the company ocontroll-

iné said Grand Mesa Reservoir, Eighﬁeen,ﬂnndréd ($1800) Doliara.

® A%
*

Do, raspondent, or responfents, owning PARGEL—HO. 6L,
Inovn as the Riddle traoct, viz.- E:5E31SE4, Seo. 35, township
2 south, rangenf east, and E4NE{NE%, Section 2, townshipfs
south, range 2 esst, Ute Meridian, 40 acores, together with
the water rights appurtenant thereto and used for irrigating

portions thereof, being 1/12th interest in decreed Priority No. 6

from said Kanneh Oreek, in said water district, equaling 11%
= 1B :
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statutory inches of water, Five Hﬁndred Thirty and fifty-one-

hundredths ($530.50) Dollars.

To respondent, or respondents, owniﬁg PARCEL NO. 52,
known &8s the chambers Traot, vigem NE%HE&- SiﬁE&, Seotion 36,
township 2 aouth, range 2 east, Ute Meridian, 120 acres, together
with 52 shares of water in the company controlling said deoreed
Priroity No. 11, being equal to 86 statutory inches of water,
and.l/b interest in Dry Cre;k Reservoir, Forty-five Hundred
($4600) Dollars.

To respondent, or respondents, owning PARCEL NO. 53,
¥mown as the DARLING TRACT, viz.- NE3SW:, mm}, Seotion 36,
townehip 2 south, range 2 east, Ute Meridian, containing Boiaores,
together with the water right appurtenant thereto and usﬁﬁ for
irrigating portions thereof, being 653 statutory inches of water
£ron dsoreod Priority No. 11, and -1/3 interest in Dry o6k
Repervoir, Twenty-nine Hundred Seventeen (3391?} Dollars.,

o & & K i

'd
To respondent, or respondents, owning PARCEL NO. B4,

known &g the IRA VINCENT TRACT, viz.- SW3SW}, Sec. 36, township

. & south, range £ east, and NWiNW%, Sec. 1, township 3 south,
‘ range 2 east, and the west 170 feet of the NEINWZ, Sec. 1,

township three south, range 2 east, and of which 90 acres, 40

are under difoh,ttogether with the water rights appurtehant thereto
and used for ir;igating portions therecf, being 1/4 interest in
Prioritylﬂo. 6, being 34 statutory inches of water, Two Thoueaﬂ%;
($2000) Dollars. | |

To respondent or respondenits owning PARCEL NO0. 5B,
Imown &8 the Elize end Ruth Sulliven tract, viz.-SE3SWE, Sec.
36, Township 2 South, range 2 east, and SW3SEL, NPiNW:, NWANES,
of Seoction 1, township 3 south, range 2 east, Ute Meridian,
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‘exaepting therefrom a ten facre strip off the west end of said tract,

reducing said asoreage to 150 acres, together with the water rights
thefgunto appertaining, being 1/3 interest in Priority No. 6,
being 41% statutory inches of water, and 90 shares of the company
o?n£:olling the Grend Mese Reservoir company, Twenty-five Hundred
an&‘Sixty-aix (%2566 ) Dollars. ;

: To respondents, Elizas Sullivan and John Bell, owniﬁg
PARCEL NO. 56, known as the SULLIVAN-BELL tract, vis.~ Lobs 2

and S,iSection 11, township 13 south, range 98 west, and E#SE%,
Seotion 36, township 2 South, range 2 East, containing 174,26
acres, together with the water rights thereunto appertaining,
being 1/3 interest in decreed Priority No. 6, being 45 statutory
inches of/water, and 60 shares of atock in the company cohtroll-
ing the aaid Grand Mese Reservoir, Three Thonsand ($5000) Dollars.

To respondents, or respondents, owning PARCEL NO. b7,
Imovn as the JOSEPH VINCENT TRACT, viz.- North 30 acres of SWiNWE,
Seation 20, end North 30 acres of SEiNEZ, éeotion 35, township
2 south, range 2 east, containing 60 acres, ;ogether with the

water rights thereunto appertaining, being 34 statutory inchas

. i
of deoreed Priority No. 8, Twenty-three Hundred Eighty-three

($2383) Dollars.

To respondent, or respondents, owning PARCEL NO. 58,
all the lots ¥movn as the town of /WHITEWATER, together with the
water right appurtenant thereto and used to irrigate portions
thereof, being 1ll.l statutory inches of said decreed FPriority No.
2, TPour Thousand Three Rundred Fifty ($4350) Dollars. '

—-17—— ¥l iy
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To respondent, or respondents, owning PARCEL NO. 59,
Inéwn es the MESERVE TRACT, the same being 9 acres, part of the
NELNW3NE3, Section 24, (?) township 2 south, range 1 eaaé, Ute
He;idian; together with the water right appurtenant thereto and
used to irrigate portions thereof, being 7.4 statutory inéhes
of said deoreed priority No. 2, Beven Hundred Fifty (§750)
Dailara.

7/i—~ " Mo respondent, or respondents, owning PAROEL NO. 60,
knovn a8 the COX PLACE, viz.- SE38W%, Sec. 35, township 2 south,
range 8 east, hnd NE3NW%, Seo. 2, township 3 south, range;a'east,
Ute Meridian, containing 80 acres, together with the water right
thareunto appertaining, being 1/3 interest in decreed Priority
No. 9, esqualing 365.8 statutory inches of water, and 33 ébarea
rof stook in the company owning the Grand Mesa Reservoir,
Twenty-five Hundred ($2500) Dollars.

To respondent, or réspondants, owning PARCEL NO. 61,
imown as the WILLIAMS TRACT, viz.- NW4SE%, SEINEY, Sec. 1,

township 13 south, range 98 west, containing 80 acres, together

with the water right appurtenant thereto and used for irrigating
portions theiaof, being 2/3 interest in decreed priority No.’;o,
from Kannsh Creek, in-said water distriet, being 68 1/3 statutory
inches, also 1l stetutory inches of water from said Priority No.
2, and 11 shares of stock in the company owing or controlling :
said Grand Eesé‘Reservoir, Two Thousand ($2000) Dollars,.

N

quraapondent, or respondents, owning PARCEL no; 62#
known as the Raber tract, viz.- SE4NW%, NELNWZ, and NWiNEZ, ‘
Section 6; townahip 13 south, range 97 west! ocontaining 120
acres, together with the water rights appurtenant thereto being

'1/% intaregtwin decreed priority No. 10, being 34.6 statutory

S —-18--
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Anches of water, Sixteen Hundred ($1600) Dollars.

[

\

id respondent, or respondents, owning PARCEL NO. 63,
known as BOWEN'S TRACT, viz.-SWiNW%z Sec. 12, also 14 acresy
part ﬁf'Lot 25 Seo.lll, mPownship 13 south, range 98 west, 6 P. M.
together with private ditch withoutrdecreed water right,
diverﬁing flood waters from Kennah Creek +o irrigate portions
theiésf, also 23 sheres of stoock in the company osontrolling
BaidL’Granﬁ Mesa Reservoir, Ome Thousand ($1000) Dollars.

To respondent, or respondents, owning PARCEL NO. 64,
Inown as the MINNIE G. GEIGER tract, being owned by Minnie G. Geiger
and her husband, J. J. Geiger, viz.- tNorth 28 acres of th%;
Swisw:, SE3SWi, SWASEY, and north 28 aores of SEISEE, all in
aeotién 28, township 2 south, range 2 east, Ute Heridian; con-

taining 136 acres, togeghef with the water rights appurtenant

‘thereto, being 4B statutory inches of said decreed Priority No.

8, and 40 shares of stock In the company controlling the said
Grand ‘Mesa Reservoir, Twenty-two Hundred Fifty ($2260) Dollars.
_ : 7W. M. Porter, Foreman,
E. H. Weckel, & : -v-
C. S. Severson, -
Peter A. Johnson, :
M. P. Sellera§~$'
Thos. J. Griffith,
J. F. D&wson, e
E. R. DetWeeler,‘ : N
o : W. H. Weld,
Ira Jenkins,
E. V. Longfellow,
7. F. Johanson.® 5
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x”‘ . And the Court, being fully advised in the premises,

it 48 considered and adjudged thet the reePeotiie,aums of ménsy
awéxﬂed by the Jury in and by their said verdiot, to the owners
of fhe respective parcels of land and property, are, and each of
them is, a full oompenaatioﬁ to the owner or 6wnara thereof

for the teking of Three Hundred (300) inches of water out of
Kannah Oreek by the petitioner, at the following point of
diversion: A point on the right bank of Kannah' Oreek, situate
in said Weter Distrioct Fo. 42, Mesa County, Colorado, in the4
sou%hwesthuarter of Seotion 34 (SW3 Sec. 34) township lé south,
range 97 west, of the 6th P. M., from whence the southwest cormer
of 8aid peotion 34 bears south 13° 48 Wost, distant 2062 feet.

q And the Gourt doth £ind that the owner, or ownenq, of
Parcel FNo. 1 is Wm. H. Coffman; Parcel No. 2, Henry W. Snéar,
&na A@e11a-D5 Snyer; of Parcel No. 3, C. Gi Bargent and Mary «

L. Sargent; of Paroels Nos. 4 and b, Mrs., Julias Dowling, Mrs. :
Margaret Fuite, and John Dowling end Nanoy Dowling, minor heirs
of P. J. Dowling, deceased, and Margaret Fuite, a8 gnardian of
said heirs; of Parcel No. 6, George W. Cutting; Parcel No. 7, ,
The Elk Glah Orchard end Irrigaetion Company; Parcel No. 8, Mary
A. Laramore, and her husband, Jemes H, Laramore; Parcels Nos. 7
10 anﬁfil, Roy G. Renick; Parcel No. 12, Wm. A. Bailey; Parcel
No. 14, Jphﬁﬁgbldsby; Parcel No. 15, Charles Renderle; Parcel

No. 16, Wm. L. Downing; Percel No. 17, W. T. Downing; Parcel

¥o. 18, Jis 0. Packard; Parcel No. 19; Willard P. Honsinger;
Parcel No. 20, Thomas Virden; Percel No. 21, Dennis Spllivgn;
Parcel No. 28, Wm. J. Ponsford; Parcel No. 24, Mary I. Bradbury;q//‘
Parcel No. 26, Joseph Leurent; Parcel No. 26,/Pride School i 4

i 1]
’?.

House, School District No.1l; Parcel No. 27, Walter L. Farmer;

i L Lp0Ss
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. Beroel Fo. £8, Mra. A. Sinolair; Parcel No. 29, Wim. VsnPelt;
Parcel No. 30, Charles F. Bowman; Parcel No. 31, Wm. Ternahan;
Pﬁfpel No. 32, John J. MoXay; Parcel No. 33, R. J. Seunders; :
Parcel No. 34, Joseph W. Rozzelle; Parcél No. |35, M. B. Holland;
Pardel o, 56':,"-_;7.. J. Holland; Parcel No. 36%, Mrs. GraceflLearned;
Parcel No. 37, John Bean; Parcel No. 38, Mrs. Mary Wiley; Parcel
No. 39, b AT Pé.t'berson and {S.ﬂ-nodgion; Parcels Nos, 40 asnd 41,
l&a:r&&m&ge and Malindaf.t}ammage; Parcel No. 42, Benjamin F. Lucas;
Parcel No. 43 and Parcel No. 44, D. F. Blair; Parcel No. 45,

Ja.meé Whitney,and heirs of F. M. Whitney, iéoeaeed; Parcel No. 46,
Prascott West; ‘Parcel No. 48, Frank K. Berry, (Government home-  +~

BN | T -

e T—

stead final proof not yot made); Parcel No. 49, S. W. Ashley; °
Parcel No. 50, H. W. Merritt; Parcel No. 51, Mrs. Caroline
4 X "*‘(
_Riddle; Pa.roel Fo. 62, E. E. Chambers and Mary chambera'.:g.?arcal
] ‘ No. b3, 8. "B. Darling. Parcel No. 54, Ira Vincent Parcel No. .
55, Eliza. a,nd Ru'bh Sull:l.va.n. Parcel No. 56 3 Eliaa Sullivan :
Joh.n arcel No Joseph Vin n‘b 0. 58
i g ZZ’P e Yo P L 6 Poza0) o- 59
b ATown aftggit ter: Paﬁel No. 659, Richard B. Meserve; Paxreel
{ No. 60, John W. Cox; Parcel No. 61, Bessie P. ?Iilliams, ' &
| Robert Williams, and Mrs. Emma McArthur, and John
AWilliams, William H. Williams, Mrs. Bessie 0. Smith, a.nd Hugh
«T, Williams (son), heirs of Hugh T. Williams, deceased; Paree:s,
No. 62, Garrie M. Ra.ber, Percel No. 63, Robert H. Bowen; Parcel

No. 64, Minni& G. Geiger ., : A

L]

I

: . It is further comsidered and: adjudged ‘thetisaid '
owner or ﬁwnera respectively, .shall aoccept fromr‘bha City o:E;-, fYe. ey
Grand Junc'&ion, the petitioner in this suit, such sum or sums
of money as are so awarded as demages to thelr respective tracts
of land, by reason of the city teking said tﬁree hundred inches
out of d-Btream, at the point above desipgnated, as a first

__ anﬂ."suﬂérioﬂr"water right in said stream, for use by said c:l.ty

: ‘un‘der ancl by virtue of the laws regulating the use of water by ¥
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owns and cities in this State. »

And it is further conaidered=and'adjudged that upon
ayment into the registrar of this Court, viz. The Mesa County

Hational Bank on Qr berore the first day of September, 191

mmé‘% MWFMMM )“ﬂqgm
with interest thereonlgz the rate of 8% per annum from this date,
o Jo FRA am oo el (S

for the use of the respective owners of said parcels of land,
ragspectively described in said verdict and this-judgment and any
lien claimants therei;‘ The sald City of Grand Junction shall
then aﬁd there have the right at any time thereafter to divert
said three hundred inches of water out of Kannah Creek at the
'point of diversioh hereinbefore described, and to conduct and

bnvey tha aaid.water to the eaid city of Grand Junction for use ,

g

by it, under the laws of this state regnlating and governing and
controlling the use and distribution o{‘mat&r by towms and cities,
and the city shall then and thereafter have and eiercisé'contrOIt.
over the said ‘three hundred inches of water, for the use of

‘ itself and ite inhabitants, under the Tawshof thi's State govern-

,Ting:and controlling said use, and the aaiiguae shall beléf pu-
;pefiof and paramount right to salid three hundred inches over and
above all other water rights claimed or asserted in reference

. to the waters of Khnnah'Creek, nr the waters arising in ths

" water shed of 'said creek. Provided that if said amount of ¢
$183,540.oo, and interest thereon, shall not be paid on or before
September lst, 1911, then and in such event the petitioner shall
have no right hereunder and the respondents shall g& hence without
day. |

-Andiit is further considered and édjudged thgtJthe’

petitioner pay all costs in this case to be taxéd, in tﬁﬁjauml
of ; Dollars, '

A

Y, To each of the findings of sald jury in respect to

the several respondents, this petitioner excepts and objects,

s I h
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hand to fhe giving of an entry of any Judgment thereon, this
petitioner excepts and objects; and the petitioner prays an

appeal Of this judgment to the Supreme Court of this State,

which is allowed, and aaks‘that the Court allow ninety
days in which to file a Bill of Exceptions, which is grantednp

and each and every reepondent excepte and objects to said judgment
and the entry thereof and upon applicatioh now ma de, is also.
allowed ninety days in which to prepare and fi;e a Bill of
Exceptio ns, which ie granted.
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DTHE DSt e
[t THE DISTRICT COURT I i FOR  SATER DISTRICT .74
H '. l —} :"| :-f-:.
WATER DIVISION MO, 4 wE=s -
’ s ;'f_,,.,,
STATE OF COLORAD) ol G o e g
Case ho. ¥-1720 T sy

Y
LR

IN THEZ MATTEPR OF THE APPLICATION FCR YATER )
RIGHTS OF THE CITY OF GRAND JUNCTIOH, )
COLORADO, A MUNICIPAL CORPORATICHN, IN THE ) DECRECE
GUNNISON RIVER OR ITS TRIBUTARIES; TRIBUTARY )
INVOLYzZD: KANRAW CREEK, MZSA COU{TY )

IT IS ORDERED, ADJUDGED AND DZCREED that thz City of Grand Junction
have the rignt and authority to store and impound its Paramount right in tha
.
Purdy fiesa Reservoir, or in any other storage facility ownad and conirolled
by the City of Grand Junction or in wnich it has rights to store water, during the
periods of time when such water is not required immadiately Tor the City's
runicipal purposas.

Dated this 28th day of July, 1977.

. N
~ ) el A —

watey Judga

« Diwision Mo. &

-3 o
L

/_/7 P .
/ rJ ' -// /

-

cc: Dufford~
Hilliams
Groves
Div. En3.
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IN THE SUPREME COURT
OF
COLORADO

NO. 27047

IN THE MATTER OF THE APPLICATION
FOR WATER RIGHTS OF THE CITY OF
GRAND JUNCTION, COLORADO, a muni-
cipal corporation, IN THE GUNNISON
RIVER OR ITS TRIBUTARIES: TRIBUTARY
INVOLVED: KANNAH CREEK, IN MESA
COUNTY,

CITY OF GRAND JUNCTION, COLORADO,
a municipal corporationm,

Applicant-Appellant,
V.

KANNAH CREEK WATER USERS ASSOCIA-
TION; LLOYD V, WRIGHT; JENNY M.
WRIGHT; and THE KANNAH CREEK EX~-
TENSION DITCH ASSOCIATION,

N e e
-
st
i
A
A ]

Protestors-Appellees,

Appeal from the District Court of Water Division No, &

Honorable Fred Calhoum, Judge

EN BANC JUDGMENT REVERSED
AND CAUSE REMANDED
WITH DIRECTIONS

Graham and Dufford,
D, J. Dufford,
Attorneys for Applicant-Appellant,.

Williams, Turner & Holmes,
Anthony W. Williams,

Attorneys for Protestor-Appellee
Kannah Creek Water Users Association.

MR. JUSTICE DAY* delivered the Opinion of the Court.
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This case and Supreme Court Case No. 27046

(City of Grand Junction, Colorado v, Kannah Creek

Water Users Association), announced this date, are

related though involving separate issues, They were
consolidated for oral argument,

This appeal seeks a determination of the right
of the City of Grand Junction (the City) to store 7.81
cubic feet of water per second (c.f.s.) taken from
Kannah Creek and obtained almost 50 years ago pursuant
to an eminent domain proceeding.

The water referee ruled that the judgment in
the condemnation action car?ied with it by implication
the right to store water as an integral part of the
City's authority to comstruct water works. The water
judge thereafter rejected the ruling of the referee
and entered judgment denying the City the requested
storage right. We reverse,

The historical background of the present pro-
ceedings originated in 1907, when the City filed a
petition in condemnation in Mesa County district court
joining as respondents the owners of all of the direct
flow appropriations on the main course of Kannah Creek.
"Final Rule or Judgment' was entered approximately four
years later when the City had made compensation payments

of $182,940 awarded by a jury to respondents therein,



The judgment decreed the City to be the owner of
"a first, superior and paramount right to a con-
tinuous flow of [7.81 c¢.f.s. of water] over and
above all other water rights claimed or asserted
in reference to the water of said Kaunnah Creek or
the water arising in the water shed of said stream.,"
The right to divert said water at a specified
point of diversion was
"...for the use of said City of
Grand Junction,...and its inhabitants,
under the laws of this state regulat-
ing, governming and controlling the use
and distribution of water by towns and
cities, and the said city now has and
at all times hereafter shall have and
exercise control and dominion over said
[7.81 c.f.8. of water]...."
L
Because subsequent litigation has involved a
great number of procedural errors, an understanding
of the nature of the 1907 action and of the judgment
rendered in 1911 is critical. The original action was
not brought pursuant to the statutes dealing with the
appropriation of water. Rather, it was strictly limit=-
ed to the City's power of condemnation based on eminent
domain.
The trial court was not required to and did not
determine therein the respective priorities of appro-
priators of the waters of Kannah Creek. The proceedings

were in rem; the court's ruling affected the right to the

water itself.



Since the purpose of the City in securing
the water was for the benefit of its inhabitants,
i.e., a public use, it acquired not only the owner-
ship, but also the additional right to distribute
that water to the citizens of Grand Junction which
entails the construction of city waterworks. Pennsyl-

vania Railroad Co. v. Sagamore Coal Co., 281 Pa, 233,

126 A. 386 (1924), cert. demied, 267 U.S. 592, 45 S.Ct.

228, 69 L.Ed. 803,

The City's ownership is solely by virtue of the
1911 judgment. All appropriators on Kannah Creek were
compensated upon the payment of damages by the City to

them througnh the registry of the court. Monte Vista

Canal Co. v, Centennial Irrigating Ditch Co., 22 Colo.

App. 364, 123 P, 831 (1912). The water belonging to
Grand Junction is limited only by the applicable eminent

dcmain statute, San Luis Land, Canal and Improvement Co. _

v. Kenilworth Canal Co., 3 Colo. App. 244, 32 P, 860 (1893).

The controlling 1908 statute in Colorado reads as follows:

"{Incorporated cities] shall have
the right and privilege of taking water
in sufficient quantity, for the purpose
[of supplying the same with water; to
provide proper pumps and conducting
pipes or ditches; to regulate the dis-
tribution of water for irrigating and
other purposes], from any stream,..in
the state; Provided, That if the taking
of such water in such quantity shall
materially interfere with or impair
the vested right of any person or per-
sons or corporation, heretofore acquired,



...they shall first obtain the con-
sent of such person or persons or
corporation, or acquire the right
of domain, by condemnation,...and
make full compensation or satisfac-
tion for all the damages thereby
occasioned to such person or persons
or corporation,' Revised Statutes
of Colorado, 1908, Chap. 147, Sec.
6525, subdiv. 73.

The City's purpose in the condemmation proceed-
ing was openly declared to be as follows:

", ..said water so to be taken and
diverted [shall] be conducted by a
system of water works to be erected
by [the City]...for [its] municipal
purposes.,.and for distribution among
its inhabitants for domestic and other
like beneficial uses,”

The water referee in the instant controversy
correctly interpreted the 1911 judgment. The referee
held in effzct that the court had by its order enabled
the City to provide the water to its inhabitants by
means of a system of water works to be "erected in the
future' or the equivalent already in exiscence if avail-
able to the City.

We thus hold that the trial court unreasonably
restricted the City by its narrow interpretation in
ruling that the system of water works referred only to
a distribution system and did not include facilities for
storage, The 1911 judgment must be read as a whole. The

lack of direct reference to storage rights and measurements

is not fatal, On the contrary, the designation of a



"paramount right'" in cubic feet per second is a
declaration of the City's right rather than as a
limitation upon it and is a definite expression of
an unlimited right.

IT.

On November 19, 1954, the City acquired the
entire right, title and interest in and to a facility
known as the Hallenbeck Reservoir, which is now known
as the Purdy Mesa Reservoir. Shortly after acquiring
this facility, the City constructed a by-pass line from
the flow line to the Purdy Mesa Reservoir, By use of
the by-pass line, the City is able to divert water from
the flow line to the reservoir during the periods when
not all of the water condemmed in 1911 is required for
municipal purposes.,

Although the City has utilized the Purdy Mesa
Reservoir for this purpose since acquiring title thereto,
it instituted the present action in 1973 "to change the
manner of use of [that] Water Right." 1Included in this
application was-a request that the City be authorized to
store any part of the 7,81 c.f.s. of water in any storage
facility which it owns and controls or in which it has
rights to store water.

The trial court held that the City may not con-
tinue to store in Purdy Mesa Reservoir water which is not

immediately required. This holding is based upon an



erroneous concept of the effect of the 1911 judgment
and was based on the court's misconception that appro-
priators on the Creek would be injured thereby. The
court erroneously described that judgment as a "decree."
Then proceeding upon that mistaken premise, it dis-
tinguished between direct flow and storage decrees

and corresponding municipal distribution and storage
systems, and then erroneously applied those rules of
water law to the City's ownership of its water right,

As discussed above, the order in the 1911 eminent
domain action was not a "water decree." It was a judg-
ment in condemnation. And title to the use of the first
7.81 c.f.s. of water of Kannah Creek is in the City without
regard to injury to water users on the Creek because each
appropriator has been fully compensated in specific dollar
damage for any injury resulting from the City's acquisition
of that water. We hold the City may utilize its water in
a manner counsistent with beneficial use for the inhabitants
of Grand Junction,

The City, in order fully to utilize its paramount
right, must be able to store and hold that water., When
the flow line water is placed in storage facilities; 7 ik
is thereafter capable of being put to a beneficial use
as required by the eminent domain statute quoted above.

Furthermore, condemmned water stored in any of the City's

facilities may properly be transferred to any other facility



the City owns and controls or in which it has storage
rights, Such a water system was contemplated by the
1911 judgment, The City also acquired interests in
several reservoirs in the condemnation proceeding,
The necessity of holding water in reservoirs was ob=-
vious then as now, And the appropriators had notice
of the City's almost immediate storage of water and
were fully compensated,

It is true that by the compulsory sale the City
could take from the appropriators only those rights
which the appropriators themselves had acquired.

Westminster v. Church, 167 Colo. 1, 445 P.2d 52 (1968).

Thus, had the City condemmed direct flow rights of some
but not all appropriators on Kannah Creek, the appro-
priators not having been compensated would have standing
to object to the City's storing of the water. However,
the City acquired rights from and paid damages to every

party to the action for the loss sustained; that is,

the damages reached the injuries.sustained by the City's
use of water and the parties' loss of use thereof.
Although in condemning the water, the City may
not do simply as it pleases, it is unquestionably entitled
to do what is reasonably necessary to carry out the public
purpose for which the water was taken.
In the City's exercise of its power of eminent

domain, all parties had notice that the water was taken



for domestic purposes. And we reiterate that all
parties were fully compensated for resultant injuries
caused by the City's subsequent use of the water. The
fact that the City did not utilize a particular reser-
voir until 1954 is of no moment to this Court. The
damages paid were for use by the City of the water pur-
suant to the eminent domain statute. The water was set
aside for beneficial public use, encompassing the public
welfare, including health, convenience, and comfort of
the inhabitants of Grand Junctiom.
ITI.

The trial court gave inordinate weight to the
holding by the district court of Mesa County in Case
No, 16632, That case involved the City of Grand Junction
and various others noc parties to this action. In that

1970 ruling, the court held, inter alia, that the 1911

judgment did not give the City the right to store any

of the 7.81 c.f.s. of water, That decision was never
finally appealed to an appellate court. The appeal filed
by the City was voluntarily dismissed pursuant to an agree-
ment between the parties., However, that decision was and
is void and is not binding upon this court,

The 1911 judgment was final [Denver Power and

Irrigation Co. v, Denver and Rio Grande Railway Co.,

30 Colo. 204, 69 P, 568 (1902)],and the rights of all

parties became definitively fixed thereby. Consequently,



it is binding on said parties and their privies and
successors in title or interest. Therefore, the court
in Case No. 16632 lacked any jurisdiction to review or
make a redetermination of or to set aside the City's
right to store the 7.81 c.f.s. of water, That right
was irrevocably awarded to the City in the condemmation
proceedings, as discussed above. The parties to the
subsequent action could not by express or impiisd con-
sent confer jurisdiction upon the court in the 1970

action. Triebelhorn v. Turzanski, 149 Colo, 558, 370

P.2d 757 (1962). The matter was not later susceptible
to review or interpretation by any court., The judgment
in Case No, 16632, being void, is subject to attack
directly or collaterally at any time and in any court.

In re Estate of Lee v, Graber, 170 Colo., 419, 462 P.2d

492 (1969).
IV.

Finally, the trial court took into consideration
and gave great weight to the provisions of an agreement
then in existence which involved an option to purchase
water rights, The agreement was between the estate of
Mr. Hallenbeck and the City. By its terms, insofar as
relevant to this action, the City agreed to dismiss the
appeal in Case No. 16632 wherein the City was denied the

storage rights also at issue here,

<10



Protestors herein contend that by making such
an agreement, the City is precluded from here assert-
ing any right to store the 7.81 c.f.s. of water, Not
so. That agreement did not affect the rights of the
parties thereto,since there was a failure of the con=-
sideration, Grand Junction contracted to waive its
right to appeal the void judgment discussed above.
The estatz Jiu not thereby receive anything of value,
since the City retained all right to store the subject
water and since the void judgment could later be attack-
ed either directly or collaterally., Also, the agreement
does not affect this action for another reason, i.e.,
the terms of that contract benefited only the parties
thereto, and the rights obtained by the estate do not
run with the stream. Protestors are at most incidental
third-party beneficiaries to the agreement, not having
been specifically named or provided for therein. No

part of the agreement has been incorporated into a water

decree, The protestors have no standing to ask this court

to enforce the City's obligation to the Hallembeck con-
tract, if any in fact exists,

Judgment is reversed and the cause is remanded
to the trial court to enter its order granting the re-

quested storage rights,

=11=-



MR. CHIEF JUSTICE PRINGLE, together with
MR, JUSTICE HODGES, MR. JUSTICE KELLEY, join with
retired MR, JUSTiCE DAY in this opinion,

MR. JUSTICE ERICKSON and MR. JUSTICE LEE

dissent,

MR. JUSTICE GROVES and MR. JUSTICE CARRIGAN

do not participate.

*Retired Supreme Court Justice sitting under assignment
of the Chief Justice under provisicns of Article VI,
Section 5(3) of the Constitution of Colorado.
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NO. 27047. IN THE MATTER OF THE APPLICATION FOR
WATER RIGHTS OF THE CITY OF GRAND
JUNCTION, etc. v. KANNAH CREEK WATER
USERS ASSOCIATION, et al.

MR. JUSTICE ERICKSON dissenting:

I respectfully dissent. The water rights in issue
were acquired in an eminent domain proceeding in 1911.

In that proceeding, the condemnor sought to acquire 300
statutory inches of water, which is equivalent to 7.81
cubic feet of water per second of time. A municipality
or governmental entity, subject to statutory limitations,
can invoke the right of eminent domain to acquire water
rights, but an eminent domain proceeding cannot be
utilized to adjudicate water rights or change the use of
existing water rights.

The City of Grand Junction, as condemnor, named the
holders of direct flow water rights as condernees. The
water judge concluded that the only rights condemned in 1911
were direct flow rights and denied the City of Grand Junction
the right to store the direct flow water that it was able ™
to capture. In my judgment, his decision is correct.

Neither adverse possession nor prescription is an issue.

In Handy Ditch Co. v. Greeley & Loveland Irrigation Co.,

86 Colo. 197, 280 P. 481 (1929), this court delineated

the differences between direct flow rights and storage
rights. Water which is diverted for direct flow is put to
immediate beneficial use. Water which is stored is

subsequently put to beneficial use.



The water rights which were condemned were specifically
set forth in the condemnation petition and in the subsequent
judgment. The rights were direct flow rights and not stor-
age rights. To characterize the condemnation proceeding as
one in which "the City acquired rights from and paid damages

to every appropriator for the loss sustained" (emphasis in

majority opinion) is thus to beg the question. See Baker v.

City of Pueblo, 87 Colo. 489, 289 P. 603 (1930).

The condemnor stands in no better position than the prior
direct flow owners who were the condemnees in 1911, Farmers

Co. v. Golden, 129 Cole. 575, 272 P.2d 629 (1954). See

State Highway Department v. Dawson, 126 Colo. 490, 253 P.2d

593 (1953). That the 1911 condemnation judgment recognized
this principle is reflected in the designation that the city
acquired rights to a "continuous flow" of 7.81 c.f.s. Thus,
the majority conclusion that "[i]ln the City's exercise of
its power of eminent domain, all parties had notice that the
water was taken unconditionally," is not supported by the .
record or as a proposition of law.

Storage rights are defined in static storage terms, such
as "acre feet" or "cubic feet." 1In contrast, "direct flow
rights" are defined in terms that are appropriate to diver-
sion from a flowing stream and are represented by such terms
as "cubic feet per second" or by the equivalent definition --

"statutory inches."



The 1911 judgment specified that the property condemned
by the City of Grand Junction was 300 inches, or the equivalent
of 7.81 cubic feet per second of water. The 1911 judgment
does not mention the term “store" or any derivative or synonym
thereof. Moreover, the difference between the right to store
water and the right to divert the direct flow of a stream to
put the water to immediate beneficial use was recognized long

before 1911. See New Loveland & Greeley Irrigation & Land Co. v.

Consolidated Home Supplv Ditch Co., 27 Colo. 525, 62 P. 366 (1900).

The majority opinion ignores the distinction and grants
water rights acquired in an eminent domain proceeding a special
status. The record reflects that neither the court nor counsel
was able to find authority which treats a direct flow decree
acquired in an eminent domain proceeding in a manner that
would be different than any other decree.

Moreover, the implications of the majority opinion ignore
the basic tenet of Colorado water law that there is no "fee

simple" in water. See Coffin v. Left Hand Ditch Co., 6

Colo. 443 (1882). Water rights are usufructory -- the entire
public of the state holds ultimate title to the waters of the
state. Any holders of subordinate rights, including those
purchased or condemned by a municipality, can exist only by
virtue of some appropriation and as explicitly determined by
decree. The majority apparently eguates the fact that the
"necessity of holding waters in reservoirs was obvious then
as now," with the propositon that the necessity creates the

right. This is not the law. Being so bound, a city cannot



be "unguestionably entitled to do what is reasonably
necessary to carry out the public purpose for which the
water was taken."

In City of Westminster v. Church, 167 Colo. 1, 445

P.2d 52 (1968), the City of Westminster had purchased both
direct flow rights and storage rights from a private party
who had historically used the rights for agricultural
purposes. The city sought to have the point of diversion

of the direct flow rights, and the usage of all the rights,
changed to accommodate certain municipal purposes, including
water storage. We were then guided by the following language:

"Equally well established, as we have
repeatedly held, is the principle that junior
appropriators have vested rights in the
continuation of stream conditions as they
existed at the time of their respective
appropriations, and that subsequent to such
appropriations they may successfully resist
all proposed@ changes in point of diversion
and use of water from that source which in any
way materially injures or adversely affects
their rights."”

City of Westminster v. Church, supra, quoting Green v. -

Chaffee Ditch Co., 150 Colo. 91, 371 P.2d4 775 (1962). Accord,

Farmer's Highline Canal & Reservoir Co. v. City of Golden,

129 Colo. 575, 272 P.2d 629 (1954); Enlarged Southside

Irrigation Ditch Co. v. John's Flood Ditch Co., 116 Colo.

580, 183 P.2d 552 (1947). The court then noted that any
direct flow rights were limited by prior historical use of

the municipality's predecessor in interest and concluded:



"Defendant City of Westminster could not
enlarge upon its predecessors' use of

the water rights by changing periodic

flow for irrigation to a continuous flow

for storage. Such a change would neces-
sarily increase the ultimate consumption from
the stream to the detriment of other appro-
priators."

Accordingly, I would affirm the water judge.
MR. JUSTICE LEE has authorized me to say that he

joins me in this dissent.






IN THE DISTRICT COURT IN ARXRD FOR
WATER DIVISION NO. 4
STATE OF COLORADO
Case No. W-1720
IN THE MATTER OF THE
APPLICATION OF THE CITY
OF GRAND JUNCTION,
COLORADO, a Municipal JUDGMENT
Corporation, TO CHANGE
THE MANNER OF USE OF A

WATER RIGHT IN WATER
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DIVISION NO. 4.
; . ST
This matter came on this [ — day ofﬁ FRJ}- ¢ 1897,

the City of Grand Junction being represented by D. J. Dufford, and
the Nbjectors being represented by Anthony W. Williams, and the
Court being fully advised, DOTH FIND:
I

That the above-captioned case was remanded to the Water Court
of Division No. 4 by the Supreme Court of the State of Colorado in
Case Number 27047 announced December 20, 1976, in a 3-2-2 opinion,
directing the Water Court to enter its Order granting the re-
quested storage rights.

g

In 1911, the City of Grand Junction (applicant) was awarded a
"judgment", as distinguished from a "decree”, in an eminent domain
proceeding, for 7.81 c.f.s. of irrigating water used and decreed
for the irrigation season. This water right was termed a
"paramount right", the definition of which this Judge is unaware,
and of which this Judge knows of no other such water right in the
State of Colorado. Prior to the formation of the water divisions
in the State of Colorado, the applicant, in District Court case
number 16632 in Mesa County, made an application for the right to
store this "paramount right." This application was denied by the
learned District Court Judage William Ela. Thereafter, the applicant

later made this application for the right to store the same water

"



as was denied in case number 16632. An appeal to an adverse ruling
resulted in the aforementioned remand.
ITIT
It is unclear to the Judge of the Water Court if the majority
opinion stands for the proposition that a municipality can condemn
cfs irrigating water with a maximum use of up to 150 days per year
and receive water with a use of 365 days per year. It is also not
clear if the opinion holds that a water user can change the use of
water without receiving a change of use decree from the proper
authorities in charge of water decrees. It likewise is unclear
if the opinion may be cited to support an expanded use of water
without service on the other water users in the division (water
district at that time) and that the United States need not be
notified of the increased and altered use of the water decree
condemned.
As Justice Erickson pointed out in his well written minority
opinion: - |
1. Even though the applicant was entitled to obtain the
water in guestion by an eminent domain proceeding, it cannot
utilize eminent domain to adjudicate water rights, change the
use of existing water rights, nor to change a running decree
to a storage decree.
2. A condemnor cannot condemn any more than that owned
by a condemnee.
Iv
If the majority opinion stands for what it apparently says,
can a municipality circumvent the apparent intent of the well
founded water laws of the State of Colorado by condemning seasonal
irrigation water and, by judgment, converting it to year around
storage use without the benefit of a decree for change of use,
change of point of diversion, and other water law restrictions
placed on the other water users?
The District Court, prior to the "¥ater Right Determination

and Administration Act of 1969", had the same jurisdiction over



water matters that the Water Courts have today under that Act.

It was in this setting that Judge Ela, a man learned in the water
laws of the State, handed down his decision denying the City of
Crand Junction the right to store the water in question. The
majority opinion, in discussing this case, commented on that

case and stated: "However, that decision was and is void and is
not binding on this Court." "Therefore, the Court in case number
16632 lacked any jurisdiction to review or make a redetermination
of or to set aside the City's right to store the 7.81 c.f.s. of
water." "The judgment in case numbeé 16632, being void, is subject
to attack directly or collateraly at any time and in any Court."
If this statement is a true reflection of the law, and the status
of the case, then the Water Court in 1977 has no jurisdiction to
grant the application.

The lack of jurisdiction by the Court to enter an Order per-
taining to the "paramount" water right leaves in limbo the question
of jurisdiction of the District Court, the Water Court or the
Division Engineer to control the amount of storage by the Petitioner
in the event a junior appropriator brings suit for the reason the
Petitioner may be storing water in excess of its decree.

CONCLUSIONE OF LAW
Contained in the Supreme Court opinion Number 27047.
JUDGMENT

IT IS THE JUDGMENT OF THE COURT that the application of the
City of Grand .Junction for the right and authority to store and
impound its Paramount right in and to 7.81 c.f.s. of water should
he, and hereby is, denied and dismissed for the reason that the

Water Court lacks jurisdiction over the matter.

ST
DONE IN OPEN COURT this [ — day of_ APRIL ¢ 1977,

BY THE WATER COURT:

vater Judge
ﬂ////;1v151on No. 4







IN THE SUPREME COURT OF COLORADO

NO. 27635
CITY OF GRAND JUNCTION, COLORADO, )
a municipal corporation, )
)
Petitioner, )
)
Vi )
)
DISTRICT COURT OF WATER DIVISION )
NO. 4 and THE HONORABLE FRED CALHOUN, ) o
JUDGE OF THE DISTRICT COURT OF WATER ) U
DIVISION NO. 4, )
)
Respondents. )
ORIGINAL PROCEEDING
EN BANC RULE MADE ABSOLUTE

Graham and Dufford
D. J. Dufford,

Attorneys for Petitioner
The Honorable Fred Calhoun,
Respondent, Pro Se

*MR, JUSTICE DAY delivered the Opinion of the Court.



This is an original proceeding. It is not the
usual action in the nature of mandamus in that it was made
necessary because of the refusal of the respondent water
judge to comply with the mandate of this Court in City of

Grand Junction v. Kannah Creek Water Users Association,

_____Colo. _____, 557 P.24 1173,

The City of Grand Junction (City) was the success-
ful party in the above case on appeal to this Court. 1In
our decision we reversed a judgment of the water court
denying the City certain storage rights for which it sought
a court order. Qur remand was unequivocal and certainly
not ambiguous. It stated "Judgment is reversed and the
cause is remanded to the trial court [respondent water court]
to enter its order granting the requested storage rights."”

Upon the case being returned to the water court,
the respondent judge refused to enter the order as directed
ruling that "... the Water Court in 1977 has no jurisdiction
to grant the application."”

The City, thus having its'application for entry
of a corrected judgment denied and dismissed, had several
courses of action. It could have petitioned this Court
for a contempt citation which would have delayed matters
while we dealt with the recalcitrant judge. The City chose,
therefore, to file the instant original proceeding requesting
we order the respondent judge to show cause why he should
not be compelled to enter the mandated order. The respond-

ent has answered the show cause order and the matter is

now at issue. We make the rule absolute,
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Without reiterating our original majority

opinion in City of Grand Junction, supra, suffice it to

say the water court judgment which was appealed was
entered upon reliance on an earlier 1970 judgment of the
Mesa County District Court which we held to be void. We
further held that the water court committed error when

it held as res judicata the 1970 void judgment.

Respondent judge, either facetiously or through
unwillingness to study the opinion, has made a faulty
deduction on a faulty premise concluding with a ruling
that if the 1970 district court ju&gment was void, then
... the water court lacks jurisdiction over the matter."
The court, however, has attempted to reargue the original
case herein and to express his acceptance of the dis-
senting opinion. The majority opinion is the law of the
case,

It is axiomatic that courts retain jurisdiction
to correct void judgments or erroneous ones. In the case
originally before the water referee, the City obtained a
favorable decision granting its right to the requested
storage. The water court accepted jurisdiction to review
the referee's decision, entered an order reversing it and
remanded the cause to the referee with directions "to enter
a ruling not inconsistent with these [the court's] findings,
and deny the right to store the 7.81 c.f.s. paramount

decree." (Emphasis added),

-3



The water court then — as its proceedings below
reveal — had jurisdiction of the subject water in its
division, had jurisdiction of the parties and had juris-
diction over the referee. In exercising that jurisdiction,
it granted relief to the protesting Kannah Creek Water
Users Association and denied the requested right to the
City. That judgment we held to be error but it remains
on record in the water court until corrected. Our remand
reinvested jurisdiction in the water court to make the
corrected order. We have mandated that the erroneous
judgment be vacated and that the new order be entered.
Nothing could be more plain. The water judge ha; no dis-
cretion but to carry out the order on remand. It is so
ordered.

The rule is made absolute.

MR. JUSTICE GROVES does not participate.

*Retired Supreme Court Justice sitting under assignment
of the Chief Justice under provisions of Article VI,
Section 5(3) of the constitution of Colorado.






KANNAH CREEK

DITCH NO. 13 . PRIORITY NO. 13
THE KANNAH CREEK HIGH LINE DITCH

Claimed by The Kannah Creek lligh Line Dit.ch Company.

ADSTRACT OFF EVIDENCE.

The claimant of fhis ditch is a Mutual Company,
which was incorporafed NOT IFOR PRCFIT, in the spring of 1908,
looking to the promotion of this enterprise, and two thousand
shares of 1ts capital stock have been issued,'each share

entitling 1its holder to one two-thousandth of the appropriation,
providing, the same can be bencficially used.

In 1904 Thé Junietta Reservoir gupply Diteh was pro-
jected, and a survey and filing duly made, but nothing was cver
done pursuant thereto, and ail rishts thereby initiated were
aéquired by this claimant and incorporated into this system.
Saild Junietta Supply Ditch survey being substantially identicai
with the line of this ditch from its headgate down to what is
known as Station 18 thereon.

Work was commenced on this ditch on March 8, 19808, and
was continuous thercafter, whenever conditions permitted, until
its completion.

Water was Tirst run thru said ditch and fifteen acres
of land therewith irrigated, in 1910; and each and every year
therc-since more cultivated and irrigatcd land has been added
thercto.

There has becen exnended in the construction of said
ditch, nineteen tho :sand dollars and in addition thercto some
f'ifteen hundred dollars {or maintenance.

The headgate of said ditcn is located on Lhe northerly
bank of Kannah Creek, wnence the northeast corner of the South-

east one-quarter of Section thirty-three, in township twelve

Pecrer Dk b-1- 1900



south, range ninety-seven west, of the sixth prirncipal meridian,
bears north twenty-four degrees thirty minutes east, nine hundred
and thirty-one feet, and from its headgate said ditch takes a
general west-northwesterly course for a distance of sonme

ﬁilea and has a capacity of ninety nine feet. .

It is possible to profitably irrigate 3390 acres of land,
1540 of which have been, with reasonable diligence, so
actually irrigated. ' '

THE COURT TIEREFORE I'INDS =--

FIRST : That said ditch derives its suoply of'water.from
Kannah Creek, and that the hcadiatce of said ditch is located on
the northerly bank of said stream, whence the northeast corner
of the southeast quarter of Section thirty-three, in township
twelve sputh, Qange ninety-seven west, of the sixth principal
meridian, bears North twenty-fouwr degrees thirty minutes east,
nine hundred and thirty one feet; and the capacity of said ditch
is rifty ninecubic feet of water »er second of time =

SECOND: That viork was commenced on sald ditch on March
8, 1908, and 'as prosecuted to comnletion, with reasonable
diligence;

THIRD: That the water diverted from said stream and
conveyed tnrouch sald cditch is applied to the irrigation of land,
and its duty is in the ratio or pronortion of .72 of a cubic foot
per second, bper forty acres of' land;

FOUKTH: That there is so situated as to be susceptib}c
of profitable irrigation, with wazer so diverted and conveyed,
three thousand thiree hundred and nirety acres of land, fifteen
hundred and ferty acres of which have been so actually irrigated

with reaconable diligence -

L TP IR R, i&g} .
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WIEREFORE, IT IS ORDERED AND DiICREED -~ that there be
allowed to flow into said ditch, as the THIRTEENTH PRIORITY
out of Kannah Creek, for the use of the parties entitled
thereto, fifty-nine cubic feet of water per second -

PROVIDED HOEVER, that no more than 27.7 cubic feet of
water per second of time be allowed so to flow uhtil the owners
or beneficiaries of said ditchs shall have, with reasonable
diligence, increased their cultivated, meadow and pasture land
thereunder, to more than fiff{senhundred and forty acres; and

PROVIDED FURTHER, that the water so allowed Lo flow
shall not excecod the ratio or proportion of .72 of a cubic foot

per second, per forty acres, for tie landtherewith irrigated.
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+ANNAE CREEK

KANNAH CREEX HIGHLINE TITCH
Ditch Fo. 226 Priority No. 290
Thet said ditch is entitled to Priority §o.290 ., 1t
is & diteh claimed by The Kennah Creek Highline Diich Company,
& corporation, and is used for the irrigation of leand, taking its
supply of water from ilanneh Creek, in Water District Ko. 42. The
headgate is located on the northerly bank of Kennah Creek, whence
the Lortheast corner of the Southeast Quarter of Section 33, Town-
ship 12 South, Range 97 West of the 6th Principal ieridien, bears
North 24° 30' East 931 feet. Said ditch was heretofore awerded
a decree with Priority No. 13 from lenneh Creek, for 565 cubie
feet of water per second of time, of which 27:72 cubie feet of
water per second of time was absolute and 31.28 cubic feet of
water per second of time was conditional and the sa&id decree is
now entitied to be made absolute for :4%.]1 cubic feet of water
per seconi of time under Friority Io. 13 from said Xenneh Creek.
IT IS HEREBY ADJUDGED AWD DECREED that there be sllowed
to flow into said ditch for the use aforeseid and for the benefit
of the parties lewfully entitled thereto under and by virtue of
the s2id epproprietion by origiral construction end Priority Ho.
13, 49,11 cubic feet of water per second of time, &s en asbsolute
decree, witn Priority No. 290 , as retnumbered herein.
IT IS FURTEER ADJUDGED AND DECREED that there be &llowed
to flow into said ditech for the use aforesaid and for the benefit
of the parties entitled thereto, &s & supplemental decree, 18.79

cubic feet of water per second of time, with Supplemental Priority

No. 610, ani dete of Priority  Nov., 1, 1939 , the same
as all other supplemental decrees from xannah Creek, or tane tri-

butaeries thereof.

by
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tablished by this Decree, 1s co
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No. 3_The Seegar & Bedford Ditch, Priority No. 3

No. 4+ The Bolen Ditch No. L, Priority No. 4

No. 5 The Bauéw Ditch, Priority No, 5

The entirs amount of water taken from said Kannah Creck

Pl
by said ditches so taking™water ther:iigm{funder the Priorities es-

uEg at 101.99 cubic feet of water
per second of time.
And the entire ount of water t

of Kannah Creek, a napdral stream and a tributary o

by sald ditches, #0 taking water therefrom, under the priori

lished by th¥§ Decree, is computed at 10.97 cubic feet of water per
s econd time. And more particularly in regard to said ditches
enlargements of the same as follows:-

WILLIAM J. PONSFORD DITCH

That sald diteh is entitled to Kannah Creek priority No.

claimant is William J. Ponsford. That it is a ch used

for the irrigation of land, taking its supbly of wa

That the head gate 1
%+ of SW} of Sec. 33

stream of Kannah Cr ochted at a point

250 yerds above the N. E.
Ta265,R2E,U. P.‘M. in Mesa y in the State of Colorado and
it.is hereby adjudged and dec égg’tha here be allowed to flow into
said ditch from the said Kgg;zh Creek for the _rise oforesald, and
for the benefit of ﬁé/;;rties lawfully entitled

of a cublc foot"of watér per second of time. The size o

of an inch to the rod.
THE KANNAH CREEK EXTENSION DITCH

No. 2 |
That said ditch 1s entitled to Kannagh Creek priority

No. 2. The claimants are J. Ross Pennlston, R. W. Shropshire,

..7_

exeee DAE: .95 - 1#8¢

n from sald North Fork
id Kannah Creek

aid ditch

the same slx tenths



Wm. Coffman, John E. Carew, P. J. Dowling, Caroline Edwards and J. H.
Nelson: that it is a ditch used for irrigation of lands, taking its
supply of water from Kannah Creek and the headgate thereof is located
at a point on the right bank of Kannah Creck 68 rods N, 27°30' W |
from N.E. cor, of S, W.3 of Sec 33 T 2 S, R 2 East Ute P.li. in Mesa
County Colorado. And it 1s hereby adjudped and decreed that there
be allowed to flow into said ditch from said Kannah Creek for the
use aforesaid and for the benefit of the mrties lawfully entitled
thereto under and by virtue of legal appropriation and priority
No. 2, 15.6 cubic feet per second of time. The sizg of said ditch
being five feet in width qn the bottom and elevén feet in width at
the water surface, depth of water flow.eighteen inches, grade six
and three quarter feet per mile.
THE SMITH IRRIGATION DITCH

No. 3,

That said ditch is entitled to Kannah Creek priorities
No.'s 3 and 7. The claimants Are F. N. Smith, and Joseph Simineo
as to priority No. 3, and The Smith Extension Irrigating Ditch
Association as to priority No. 7. That it is a ditch used for the
irrigation of lands, taking ifs supply of water from the stream of
° Kannah Creek, and the headgate thereof is located on the south side
- of Kannah Creek at a point whence the SW Cor. of NE4 of NE{ of Sec.
3T38, R2E, Ute P.M, bears 30°26' East 813.5 feet in Mesa County
Colorado. And it i1s hereby adjudged and decreed that there be allowed
to flow into said ditch from said Kannah Creek for the figgiaforesaid
and for the benefit of the parties lawfully entitled thereto under
and by virtue of legal éppropriation and priority No. 3, one and
three tenths (1 3/10) cubic feet of water per second of time. The
size of said ditch as originally constructed was two and one half
feet in width on the bottom and three and onehalf feet in width at

the water. surfaceé, depth of water flow elghteen inches, grade one
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CERTIFIED COPY OF DECREE

STATE OF COLORADO ) :
( ss, IN THE DISTRICT COURT
County of He s &

)
’ No. 1148

IN THE MATTER OF THE PETITION )
OF B, F. LUCAS FOR A DECREE (
CHANGING THE POINT OF DIVER- i
SION OF HIS RIGHT TO USE WATER )
FROM KANNAH CREEX IN DISTRICT (
NO. 42 IN SAID MESA COUNTY )

And now on this day this cause coming on to be heard upo.
the petition of said B, F, Lucas and the Answer of R. N. Day there-
to, and the testimony of the parties, and 1t appearing to the Court
that all of the allegations of the petitioner are true and that the
Change of the Point of Diversion Prayed will not injuriously affect
the vested rights of others in and to the use of water from said
Kannah Creek. And it further appearing that all persons having
vosted rights in and to the use of such waters have been duly noti-
fied of the time and place of the hearing of this cause and petition.

Now, therefore, it is Ordered, Ad judged and Decreed that
the petitioner B. F. Lucasa, be allowed to divert from said Kannah
Creok, at a point on the north bank of sald creek about one hundred
yards above the headgate of the Juniata Ditch, Fifty Two and 1/2
inches of water of salid Creek, as of priority No. 2, which waters
have heretofore been diverted from sald Creek through the headgate of
the Kannah Creek Extension Diteh, and that upon filing of a certified
copy of this decree together' with plats of said ditches as provided
by Statute, the State Engineer issue an order to the Water Commissioner
of said District No. 42, notifying him of such changes of place of
diversion of such water.

And it is further ordered that thereafter the amount of
water heretofore decreed to said The Kannah Creek Extension Ditch
be decreased to the extent of the sald 52¢ inches so diverted,

Done in open Court. Theron Stevens, Judge March 6" 1900

STATE OF COLORADO, 2
ss,
County of Me s a. )

I do hereby certify that the above and foregoing s a
true and complete copy of the Decree made and entered in the
above entitled cause in the District Ccurt of Mesa Counly,Cnloracic,
Docket No. 1148, as the same appears of record in Judgment fuok 1,
at page 200, of the records of sald Court in my hands now remnining,

witness my hand and the seal of sald Court this Sth

day ¢f August, 1959, o
C&ét...‘..{.q.
Glerk ol the Llstrict Ceurs
f Mesa County, oo raz:,
/¢
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IN THE DISTRICT COURT IN AND FOR THE
COUNTY OF MESA AD STATE OF COLORADO

. ORIGINALLY
TTCH AS
PRIGRITY #11 OUT OF SAID CKEEK, IN THE

)
(
ADJUDICATED TO THE JUNIATA D g
DECHEES OF THE DISTRICT COURT IN WATER ; u/ PRy Jo
) .
)
)
)
)

e « « DECREE
DISTRICT NO. 423 TO THE HEADGATE CF THE
KANNAN CREZK HIGHLINE DITCH,
THE JUNIATA DITCH COMPANY, a Corporation,
PETITIONER.

THIS MATTER COMING ON FOR HEARING on this 12th day of Scptember,
A. D. 1955, the Potitioner appearing by Smith & Holmes, its Attorneys
of record, and no protest having been {iled or appearance mado in opposition
to said Petition, and the Court having considered all of tho testimqny
and evidence and now .bo.’mg fully advised in the premises, finds:

TIAT tho Petition for tho change in the point of diversion of the
adjudicatoed wator of the Juniata Ditch Company, a corporation, was filed
on July 26, 1955, and on said date tho Court ordered that the hearing on
said Petition be held on Konday, the 12th day of September, 1955, at
10:00 a.m., in the District Court room in the City of Grand Junction, Hesa
County, Colorado, and on the said date the Court ordered that the Division
Engineer for Division No. 4 be requested and directed to furnish a list of
the names and addresses of all ownors and claimants of ditches, reservoirs,
and other structures by which water has been diverted during the last
calendar yoar in Wator Disztrict No. 42, so far as is known to said water
official, and the Court further ordered that the Clerk of the Court issue a

nbtico of pendency of this proceedings, containing the facts and matters

' i L]
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required by Statute, and that the Clerk of the Court cause a printed

or typewritten notice to be mailed, by ordinary mail, to all persons at
tho addresses as shown by the list furnished by the Division Engineer,
and furthor ordered that the notice be published in the Daily Sentinel,
a daily nowspaper published in Grand Junction, Colorade, once a woek for
at least five consocutive issues prior to the date set for hoaring.

The Court further finds that on the 26th day of July, 1955, in
conformity with said Ordor, the Clerk of the Court delivercd a certified
copy of said ordor to Frederick W. Paddock, Division Engineer for Division
Mo« 4, by mailing said copy to him at Montrose, Colorado on July 26, 1955.

The Court further finds that on August 27, 1955, in answer to éaid'
ordsr, Frederick W. -Paddock, Division Engincer, notified the Clerk of the
Court that the list of names and addresses of all owners and claimants of
ditches, roservoirs and other structures by which water has beoen diverted
during the last calondar year in Water District No. 42, so far as known
to said water offioil.a.'!., is tho same as that list furnishod for Civil Action
No. 9995, and that the same is suitable for use in this Action HEESIEEER

The Court further finds that under date of August 29, 1955, Lucwy E.
Hogan, Clerk of the District Court, certified that pursusnt to the Order of
Court she mailed, postago prepaid, by ordinary wail, a copy of the notice
of hearing in this cause to each of the persons and corporations listed
and shown in the list of water users furniched by Fredorick W. Paddock,
Division Enginer for Division No. 4, in which Water District No. 42 is
located, and in said certificate the Clerk included the list of the persons
and corporations to whom notices were mailed.

The Court further finds that the said notlce, as issued by the Clerk
undor the Ordor of the Court, was published for five consecutive weekly
ingertions in the Daily Sentinel, a daily nowapaper of general circulation

n Maesa County, Colorado, and that the first publication thereof was on
-2~
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July 27, 1955 and the last publication on August 2, 1955, and that the

proof of publication by the Dally Sentinel was returnod to the Court and
is filed horoin.

eégpn Court, further finds that notice of this proceeding, and application
for, poinZ‘; diversion as set out in the Petition was duly and regularly
given in full compliance with the applicable statutes, and said notice was
sorved on all persons ontitled to service as required by ntatute; anc
that the Court has jurisdiction of this proceeding and of all persons
who might be adversely affected theroby. 1

The Court furthor finds, from the evidenco presontod in open court,

that the Petitioner h?roin is tho owner of and has mado boneficial use of
2)1..25 cubic faot of water per second of ims, with adjudicated Priority Ho. 11
and priority date of January, 1884, of the waters of Kannah Creok as appearing
in the records of this Court undor date of July 25, 1888 in Record Book 1

at Page 367 in the genoral water adjudications procoodings in Water District
Ho. 42, and that said wator was adjudicated out of Kannah Craek by headgate
loéatod at a point on Kannah Creek four miles noarly due east of the middle
of tho cast line of Sooction 25, Towﬂship 25outh, Range 2 East, of the Ute
ksridian, which point is now more spocifically described under the resurvey
of said area as a point on the right bank of Kannah Creck whonce the east

quartar cornor of Section 33, Township 12 South, Range 97 West (resurvey)

boars North 71° 58% East 2263 feot.
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The Court further finds that the headgate of the Kannah Cresk Highline
Ditch was described under the original survey under which the decree to the
Kannah Creok Highline Ditch was mado, as a point located on the northerly
bank of Kannah Creck, whence the nértheaat. corner of the Southeast Quarter
of Section 33, Township 12 South, Range 97 West of the 6th P.M. boars
Horth 2£;° 30 East 931 foet and that said point under the resurvey of said
aroa is presontly described a s a point whence the resurvey East Quarter

corner post of Soction 33, Township 12 South, Range 97 West of the 6th P,

bears North 5° 30! East 695 faeot.

to which point the Petitioner horoin prays the
- change of point of diws_rnion, and ‘tjut the proposed change will not injuriously
affect the vested rights of others in and to the use of wator.

Ifl' IS THEREFORE OWDERED, ADJUDG_ED AND DECREED by the Court that the
Decroe awarding to the Juniata Ditch Company the 1lth priority out of Kannah

Croek in the Juniata Ditch for 21.25 cubic feot of water per second of time

was eontered on tho 25th day of July, 1888 in Record Book 1 at Page 367 in a

= general wator adjudication proceeding in Vater Distpict lo. 42 of this Court,

wlym
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ad that said Docreo is heroby modified by changing the point of diversion
therein fixoed from the original point of diversion to the headgate of the
Kannah Croeek Highline Ditch Company, located at a point whence the resurvey

East Quarter corner post of Jection 33, Township 12 South, Range 97 West
of the 6th P.¥. bears Morth 52 30t East 695 fost, which point was originally
describod under tho original survey as containod in the Decree of the

Kannah Croek I!ighlinn Ditch né a point located on tho northerly bank of

Kannah Croek whencoe the northeast cornor of the Southeast Quarter of

Section 33, Township 12 South, Ramge 97 West of the &th P.M. bears MNorth 24° 307
Last 931 foot. -

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that tho Petitioner shall

have full right and authorit}.r to take out and apply to a benoficilal uso

‘“L+25 cubic feet of wator per second of time, decreed to the Juniata Ditch

ompany as Priority No. 11 with priority date of January, 1884, from said now
point of diversion, t.o"-d:t-: . The headgate of the Kannah Croek Highline Ditch.

IT IS FURTHZER ORDERED, ADJUDGED AND DECHEED by the Court that s cortifiod

copy of this Decroo be filed by the Clerk of this Court in the office of the

State Enginear, and that a cortifiod copy thercof ba filed in the offico of

the Irrigation Division Engineer for Division No. 4, and that the Hater Comzissioner
in and for Vator District No. 42 bo and he is horeby authorized and directed
to rocognize tho right of said Petitioner to take 4nd uso 21.25 cubic foot of

water per second of time undor Priority lio. 11 out of Kannah Creeck, relating

back to and dating from Januvary, 1884 through the new point of diversion as

set forth in this Docrae.
IT IS FURTHEN ORDERED that tho Petitioner pay the cost of this proccccu.ngs.

“f..a.,p“';w.-l' I’l’ bt -|.l-!,.u
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h ate thereof 1s located at a polnt on said Kannah Creek one 1f

mile aboVe.where the old Ute Trail arosses Kannah Creek in M#65a County

Colorado. And is_hereby adjudged and decreed that-dpon filing

a sworn statement and pla s _aforesald that there be allowed to flow

into said ditch from said Kannah “the use aforesaid ard
for the benefit of the parties lawgulf} entifled thereto under and
by virtue of legal appropriig;ah and priority No. two and seven
tenths (2.7) cubic feet of water per second of time. The § of
said ditch belng tyefity in width on the bottom, thirty inches

in width at

water surface, and depth of water flow ten inches,
grade quarter of an inch to the rod.
No. 9,
* THE JUNIATA DITCH

That upon filing a sworn statement and plat as réquired
by statute the said ditch will be entitled to Kannah Creek priority
No. 1l. The claimants are the Juniata Ditch Company, That it 1s
a ditch used for the irrigation of lands}’taking its supply of water
from the stream of Kannah Creek, and the headgate thercof is located
at a point on Kannah Creek four miles nearby due East of the middle
of the edst line of Section 25, T 2 S, R 2 E, U, P. M., in Mesa
County Colorado. And it is hereby adjudged and decfaed that upon
filing a sworn statement and plat as aforesald, there be allowed to
flow into sald ditch from said Kannah Creek for the use aforesaid
and for the benefit of the parties lawfully entitled thereto, under
and by virtue of legal appropriation and priorit} No. 11, twenty=--
one and twenty-five hundredths (21.25) cubic feet of water per
second of time. The size of said ditch being five feet in width,

on the bottom, seven feet in width at water surface, depth of

water flow one and one half feet, grade elght feet to the mile.

NORTH FORK OF KANNAH CREEK DITCHES
No. 1, The Bole tch No. 2

-

That said ditch 'BNangizled‘yg.Norﬁﬁ"Fcrk Priority
-——”""-{N“
No. 1, the claimant-is Henry~Bolen. That it.is a ditch used for the
"

S

I
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THE JUNIATA DITCH
Ditoh No. U437 Priority No. 611.
THE COURT FINDS: |

That in this proceeding said ditch is numbered 437, and
it is enfitled to Domestic and stockwater Priority No. 611,

That the claimant thereof, as shown by the oidaim State~
ment, 18 The Junigta Diteh Company.

(That in connection with this matter olagimant filed
an additiongl claim statement for SBtockwater Priority through the
Juniata Ditch First Enlargement, whioch ditch is shown to be identi=
oal with the Hallenbeock Ditch ¥mom its headgate to the point where
it enters the Junlata Diitoh proper, and thence on is the same ditch)

That the original Juniata Yitch was awaraea irrigavion
Priority No. 1l in the Decree of July 25, 1888, for 21.25 secona
feet of water, a8 of date January 1, 188k,

That ae shown by the olaim staiement the headgate of saia
Juniata Ditch is coincident with the headgate of the Kannah Oreek
Highline Ditch, which is locaied at a point whence the re-survey
Laat Quarter Corner post of Sec. 33, Twp. 12 8., R. 97 W., 6th P.M.
Bears North 5° 30' East 695 feet.

That said combined ditches flow westerly a distance of
about 4000 feet from their common headgate to a point wheré the
Juniata Ditch water is arnpped into a natural drainage chemnel and
carried to the Junigta Ditoh. From the intercept of this natumal
dreinage ohsnnel and the Juniata Ditoh the Juniata Ditch is also
fed by the Hallenbeck Canal, or the Juniata Ditch First &nlargement.

That said ditch has a carrying capacity far in excess of
winter stock water requirements of claimant. That it serves a
rather large territory in which there are abouf 9 users, and is
6 or 7 miles in length.

And the Court Finds further from the eviaence that the
ranches servea by the ditch are stock ranches on which large numbers
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of cavtle aﬁd sheep are ocustomarily kept auring the winter, and
Olaimants are dependent upon the Juniata Ditch for winter atock
water purposes; that their ranches are almost envirely orf-stream
ranches, and the oreek is not zccessible t0 them for watering
their stook. And it furvher appears to the Court that since the
inception of sald divch same has been continuously used, and is
8%ill usegd, for the diversion of winter stock water for the use
of the various claimants of the Juniata Ditch, as well as itse
enlargement.
And it furvher appears to the court that these ranches
lie on what is called Purdy Mesa; that the soil thercon is of o
porous nasure, and underlaid with a strata of stone, making it
ditfricult %o consuwruct reservoirs, or stock water ponds which will
hold water for sny length of time; that some reservoirs have been
constructed and are in use, but require frequent filling; that
while it is poséible this condition might sometime be remedied by
the application of imperviour material to the botvoms and sides
of these ponds, for the present at least it is necessary that a
consvant flow of water be maintained in the Juniava Diten to in-
sure o supply of stock water at all times to the claimants thervof.
The Court, upon request of aaverse claimants, ordered
& survey by a competent Engineer of not only the Juniata Ditch
diversion, but the sevcral other ditches and diversions from saia
Kannsh Creek whose rights might be adversely apffected by an award
to the Juniata Uitch; and the said engineer, Philip P. Smith, has
made his investigatvion and survey and filed nis report on all mat~
ters referred t® him by interrogatories from interested parties,
That with regara to the Juniata Ditch Company claim for
winter stock water decree szid report containe the following
statement:
"Wirtually all the requirements for winter shook
water on Purdy Mesa are cerved by the Juniata Canal west
from the Juniata drop. ©Oniy one ranch, ommed by Howard
Brouse, obtains winter stock water from the combinea

Highline and Junigta Canal. lio ranches gre Berved winter
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stock water by the Hallenbeck Ditch upstream from

1te juncture with the Juniata Ditoh, * * * * * =*

In my opinion two oubio tfeet of water per second of
time is an adequate diversion of winter water through
the combined Juniata and Kannah Oreek Highline Ditoch
Syswem, This water would be divertca in its entirety
by the Highline Ditch and dropped to the Juniata Ditch
through the Juniata Drop ana continue in the Juniata
ditch through seversl branches over Purdy Mesa. After
the oanal crowns over with ice the diversion could be
reduced to one and one~half seoona feet and adequately
serve the Purdy area, In my opinion there is no neo=
essity or justificetion for a winter water diversion
through the Hallenbeck Ditch for winter stock water
since there are no farmsteads located along this part
of the ditch sysvem,"

The above being the result of an independent and experst
investigation and survey, the Court is inclined to attach a good
deal of weight to it.

The Court thereforw Finds that there is no necessity
for granting an independent stock water priority to the Juniata
Ditoh First Enlargement, since an awara to the originas Juniata
Ditoh will, as & practical matter, furnish water to all members
of Claimant Company, as well 28 claimants under the said First
Enlargement, Further, in view of the fact that there is a ohronic
ghortage of winter water in Kannah Creck to meet the needs of
water users therefrom; and since said First ELnlargement bears
streem Priority No. 22, with date of September 1, 1939 and any
stock water award thereto would necessarily take that date, in
the Court's opinion it would be enivirely futile to make such gward
since prior stock water rights will envirely exhaust the supply.

IT IS THERWFORE ORDERED by the court that said olaim
for domestic and stockwater priority to the Juniata Ditch, First
Enlargement, be, ana the same is hereby denied.

That a8 to the Original Juniata Ditch,

IT iS ORDTH«D, ADJUDGrD AND DECRE&D that subject to the
several limitations in the preamble to thisdecree expressed,
there be aliowed to flow in said ditch from szia Kanngh Creeck
at the combined headgate thereof with the Kannah Creek Highiine
Ditch, for domestic znd stock water purposes during the nom-irri-
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gation season, and at such time or timese as claimants 40 not re=
quire and are not using irrigation water thersuhrough during the
irrigation season, for-the benefit of the parties lawfully en=
titled tbereto, under and by virtue of appropriation by originad
construction ana beneticigl use, and Domestic and Stockwater
Priority No, 611, so much water as will fiow therein =& now con~
structed, not to exoceea 2,00 cubic feetv per s econd of time, as
of Historic Daie Jan. L, 1984, and Deoreed Daive July 25, 1941.
IT I8 FURTHER PROVID£D that claimant has the rignt, at
its eleotion to divert all, or any portion, of said water at the
headgate of the Hullenbeck Ditch, otherwise called the Juniata
Ditch First Enlargemeni; it being understood that at no time
shall the combined diversion for domestloc and stock water purposes
at sald two divereion points exceed said award of 2.00 cubic feet

of water per second or time.

FURTHER PROVIDED that sald Priority shall not be used at any
time for storage purposes in The Juniata Reservolr or in The
Juniata Reservoilr Enlarged.
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JUNIATA DITC: ELLARGED
DITCLL EO. _15 PRIORITY 0. €08
That said aiten is entitled to Friority Xo. 608 . It is
claimed by C. V. Hallenbeck and is used for the irrigation‘of
land and takes its supply of water from sannah Creek in \iater
District Lio. 42. The headgate is located on the right van< of
ifannah Creek whence the East quarter corner of Section 33, resur-
vey Township 12 South, Range 97 west bears ilorth 71° 58' East
2263 teet.
IT IS ERESY ADJUDGED ALD DECRAED tonat tnere uve 2llowed to
flow into saia ditch for the use aforesaia and for the oenefit of
- the parties lawiully entitled taereto, and under and by virtue of
the said appropriation by constiuction and scid enlargement and
Priority Ko. 608, 54 cubic feet of water per second of time, with
Priority date September 1, 1939, for tne purpose of filiing tne
Hallenbeck ineservoir; providea however, tnat of the said 54 second
feet, not in excess of 20 second feet is allowed for direct irriga-
tion throush tne said Juniata Liteh Enlarged, ana 5 second feet is
awarded for carriage tarough said Juniata witch Enlargeda for iue
- use of tne stockholders of the Juniata bitch Comgany for uizect
irrigation use upon lands lying under the said Juniata vitcn and
of the 25 feet or less amount of- water hereby awarded for uirect
irrigation use as aforesaid, in case there is less flow tnan 25
second feet, “he Juniata vitch Company is entitled to 1/5 of such
amount for direct irrigation through the said Juniata DLitch and the

claiment to 4/5 of the same for such direct irrigation use.

ﬁ&t : T-25-41
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THEZ EALLENBrCK VITCH ZILASGED
also known as the
TEEZ JUJNIATA DITCH EHLARGED
DITCE IIO. 587 Priority MNo. 931, CONDITIONAL,

The Court Finds:

That in this proceeaing said c¢itch is numoer 537, and
it is entitlea to Conditional Priority No., 93.L.

That the olaiments of saia ditch are C. V. Hallenbeck,
Wilbur J. Raber and Luther Crosswhite, the post office aadress oz
each of whom is Whitewatexr, Colorazao, ana John P, Raber, whose post
oftice aadress ie Paonla, Colorado.

Thot the enlargement is t2 be usea ¥or the purpose of
filling the Juniata Ieservoir Enlargement,

That it derives its supply of water from Kannagh Creek,
in Weter District No. U2,

That its headgate is located on the right bank of saia
Kannah Oreek, at a point whence the Ef corner of Section 33, Re-
survey Townsghip 12 8., R. 97 V., 6th P. M. bears N, 71° 58' E,
2263 feet. =

Thatv said headgate and aitch is being construcved with
a carrying capacity of 137.00 cubic feet of water per secona of
time; that at Station 12 on the plat thereor, ssid uitch unites
with the Juniata Ditch, anc proceceds in conjunction therewith to
gcid Juniata Reservoir Enlarged. That the czpacity of the ditch
from heaugave 50 resexrvolr is bLeing increasea to a ccpacity sur-
ticient to carry ali provisusiy decreeg waitcrs therevs, and the
75.00 sccone feet o1 water requestued nRorein Tor Iiliing eoid
Aeservoir eninrgement.

And *he Court Finda irom thz2 eviaence thot the work
of construction on the Znizigemens of sSaid Hillonbeck Diten was
begun on or about June 17, 1953, cnd sane has been procceding
with reasonable diligonce «ver since, ond 2 Loxge portion thereof
hoee becn completed, snd cicinmants intend w0 continue until com-
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pletion to the extent above mentionea. Thatv wien completad it is
proposcu to divere from said Konnah Creek end carry through saila
ecnlerged aitch an zdditionzl 75.00 ezcond feet of water to be usea
tor svorege in szid reservolr to ivs propesed capacity, and to

be re-diverted thereIrom =nd used for irrigasion purpsses, =8 well

as domestic znd sitockwobering purposes, on cleimonts' Llands.

IT IS THCREFORE ORDERxD, ADJUDGED AND DECREED that,
subject to the scverasr Limitzuvions and provisions in ths precamble
to this decree expressed, there be allowea t0 flow throush s-id
enlargement of saia ditch from said Kennah Oreek, for the uses
aforcsald, ana for the benefit of the parties Lawiully entitlea
thereto, under and by virtue of gppropriation by proposena con=-
svruction, aiversion and beneficiai use, znoc as Conditional Pri-
ority lo. 931, so much water as will flow therevhrough as proposed
t0 be construcved, not to exceed 75.00 cubic feev per secona oI
time, a8 of priority date June 17, 1953. CONDITIONED, HOWEVER ,
upon completion oﬁ guch construction, zs well as the construction
of s2id Juniata Heservoir Enlargea, =s proposed, within the time

and in the mznner provieeca by law.
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FTN EANMAE CREEK WATERSEED

GRAKD JUNCTICK FLOW LINE AND WATERWORKS SYSTEM

0. 1 . Priority No. 52

Seid Flow Line and Waterworks System is entitled to Priority lo.

52 end is claimed by the City of Grand Junction, & municipal

corporetion of liesa County, Colorado. The said Flow Line and Waterworks
Svstem is used for the purpose of storirng, supplying and distributing weter
for ell municipal purposes, and for sprinkling streets, extinguishing fires
and for household purposes, and for the use of its inhebitants and consumers
located along its Flow Line and Waterworks System for domestic, power and
irrigetior purposes. The heed of the Grend Junction Flow Line end 'z':’;terworks
System is loceted at & point on the right bank of Kennah Creek, situate in
Water District lio. 42, Mesa County, Coloredo, in the Soutkwest gquarter (SWe)
of Section 34, Towvmship 12 South, Renge 97 West of the 6th Principal Mericdienm
from whence the Southwest cormer of seid Section 34 bears South 13° 48! West,
distent 2.082 feet, from which point its Flow Line runs in & general lorth-
westerly direction & distence of epproximately twenty miles to the corporese
limits of the said City of Grend Junction; seid Flow Line varying in dismeter
from ten inches to tweniy-four inches and havirg & carrying cepacity of 8.854
cubic feet of water per second of time end deriving its source of suprly from
Eenneh Creelk and the weters erising ir the watershned of said Creek.

IT IS HEERESY ADJUDGZD AXD DECREZZD: Thet there be allowed to flow
into said Flow Line end "eterworks System from the seid source of supply fer
<he uses eforeseid and for the benefit of said City of Grand Jumction a2nd the
inhebitarts thereof and ell perties lewfully entitled thereto, in addition to
ell other and prior rights, decrees end eppropriations, under and by virtus
of eprropriation by construction end use and Priority io. 52 s 3.908
cubic feet of water per second of time with priority dete of Mey 1, 1822, of
which 40 izches, or 1'.042 secend feet, shell be absolute, and 110 inches, or
2.866 secord feet, conditionel upon the completion of the enlargement of seid
Flow Line with due dilipence.
~2>
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KANNAH CREZEK

DITCH NO. 12 PRIORITY NO. 12

THE BOLEN, ANDELSCN AND JACOB DITCH.

\NRTER RQ2~ Claimed by Robert T. Anderson.

- 1/ ABSTRACT AND DIGEST 2F EVIDENCE.
BT _/ﬁ '

\.*!

L

Claimant is owner of 533 acres of land situated in

Sections twenty-five, twenty-six, thirty-five and thirty-six,

in township twelve_south, range ninety eight west of the sixth
principal meridian, and sections twenty-four and twenty-five,
in township two south,-range two east, of the Ute Meridian,' for
the irrigation of wiiich this right supplements that Bf The
Bauer Ditch Enlarged, taking water out of the North Fork of
Kannah Creek, poth)of which are high water rights.

The headgate of‘this diteh is located in Section nine ,
in townshilp twelve south, rance ninety-six west of the sixth
principal meridian, and on the richt bank of Deep Creek ( a
tributary of Kannah Creek) between thc Deep Creék reservoirs
and Anderson [eservoirs, and the dltch has a capacity of thirty
two second feet.

The ditch is. located on the top of Grand Mesa and

derives 1ts water from the watershed of Kannah Creek proper,

and diverts the water therefrom, for a distance of some ten miles,

and empti:s it into the Horih' Fork of Kannah Creek, into which
it is carried for a distance of some ten miles to the headgate
of The Bauer Ditch, into which it is diverted and conveyed to
the land which it irrigates, supplementing the water of the
Bauer Ditch Enlarged, prolonginyg the flow thereof for some
eighteen days. The headgate of the Bauer Ditch 1s located

at a point on the right bank of the North Fork of Kannah Creck,
whenece the northeast corner of Section twenty-five, in Township
twelve south, range ninety-cight west of the sixth principal

meridlian, bears south tLwenty-six degrees thirty-two minutes west,
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eizht hundred and ninety-f'ive feet, and its capacity as enlarged
is eighteen‘and seven tenths feet. '

Work was commenced on said Bolin, Anderson and Jacob
Ditch oﬁ July 25,‘1901, and was diligently prosecuted to com@
pletion. ‘

The water diverted from said stream and conveyed
through said ditich is anplied to the irrigation of land, and
its duty 1s in the rﬁtio or nroportion of ,72 of a cubic foot
per second,per forty acres of land.

There 1is so situated as to be suscentible of profitable
irrigation, with water so diverted and conveyed, 533 acres of
land, all of which h's been, with reasonabls diligence, so
actually irrigated.

THEREFORE: THFE COURT FINDS -

FIRST: That said ditch derives its supply of water ffom
Kannah Creek; and

SECOND: The headzate of said ditch is location in Section
nine, range ninety-six west, township twelve south, the sixth
principal meridian, and at a point on the right bank of Deep
Creek (a tributary of Kannah Creek) batween the Deep Creek
Reservoirs and Anderson Reservoirs; and the capacity of said
ditch is thirty two cubic feet of water per second;

THIRD: That the water diverted by means of. said ditch
is emptied into the Horth Fork of Kannah' Creek, from which a
like quantity of wator.is diverted into the Bauer Ditch, the
headgate of which is located on the risght bank of said North
Fork of lLannah Creek, at a point whecnce the northeaét corncr of
Section 25, in township twelve south, range ninety cisht west,
of the sixth principal meridian, bears south twenty-six degrees
thirty-two minutes west, cight hundred and ninety five feet;
and its capacity as enlar;mi, is eihuaan ol ;;%:t-it:;h:
cutic Tent of untor per second;
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FOURTH: That work was commenced on said ditch on July TF,

1901, and was'prosecuted to completion, with reasonable diligence;
IFIFTH: Thal the water diverted from said strcam and

conveyed through said diich is apﬂlied to the irrigation of land,

and 1ts duty 1s in the ratio or pronortion of .72 of a cubic foot

per second, per forty acres of land; | |

SIXTH: That therc is so situated as to be susceptible
of profitable‘irrigution, with water so diverted and conveyed,
five hundred and thirty-three acres of land, all of which has
becen, with reasonable diligence, so actually irrigated;

WHEREFORE: IT IS ORDERED AND DI.CREED that there be
allowed to flow into said'ditch, as the TWELFTH PRIORITY out
of Kannah Creck, 9.5%94 cubic feet of water per. second, the
same to be emptied into the North Fork of Kannah Creek; and _
that a quantity of water equal to that so diverted and emntied,
be allowed to flow into said The Bauer Diich Enlarged, as said
Twelfth priority out of Kannah Creek, for the use of .the parties
entitled thereto;

PROVIDED IIO"EVEK: That the water so allowed to flow,
whether used sinjly or together with water otherwise derived,
shall not, in the asgresate, exceed the ratio or pPOpOPtion.Of
.72 of a cubic foot of water per second, per forty acres of

land, for the land thercwitn irrigated.






DEEP CREEXK

ATIDERSON RESERVOIR NO. 1

Reservoir No. &9 Priority FNo. 74

That said reservoir is entitled to Priority No. 74, and
is claimed by Robert T. Anderson, Vaelter L. Anderson and Frank
E. Anderson, and is used for the storage of water for irrigation
purposes and situated in Wiater District No. 42. The location of
said reservoir is accurately described in the map and statement
filed herein and is referred to as claimants' Exhibit ner. o
whica reference is hereby made. Said reservoir i3 located in
Section 4, Towmship 12 South, Range 96 Uest 6tn 2.ii. Tne source
of suﬁply tnereof is Deep Creek, which runs through the site of
said reservoir.

IT IS ZEREBY ADJUDGED AND DECREED thet there be allowed

to flow into said reservoir from the gaid source of surply, for

the use aforesaid and Tor the benefit of the rarties lawfully en-
& titled thereto under and by virtue of appropriation by construec-

tion and Priority Mo. 74, 466 acre feet of water, with Priority

date of FPovembver 24, 1911.
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ANDERSON RESZIRVOIR NO. 2

Reservoir No., _86 Priority No. 92

That s2id reservoir is entitled to Priority No. _S2 , and is
claimed by Robert T. Anderson, Jalter L. indersﬁn and Frant E. Anderson,
and is us=2d for the storége of water for irrigation purposes, and is
situzte in Water District No. 4Z. The sourc> of supply th2reof is
from Deep Crsek, a tributary of Xannzh Creek, &nd the said reservoir
is csituated in Section ¢, Township 12 South, Range 36 'lest of the 6th
P.X., Mesa County, Colorado. For a more darticulsr description thereof
reference is hzare made to the plat and statement introduced in evid-
ence-as claimentst Zxhibit G herein.

IT IS HERIBY sDJUDGED AND DECRZED that there be allowed to
flow into szid reservoir from the said source of ’uUDlY, for ths use
aforesaid and for the benefit of the pzarties lawfully en;fied tnerato,
un&er and by virtue of szid appropriction by orizginzl ccnstruction
and Priority No. _92 ;.488.36 acre feet of water, of which 75.05 -
acre feet of water is absolute and the bsglance conditional upon the
comnletion of the said reservoir with reasonzble diligence 2nd stor-
age therein to said capvaclty z2nd the use of water therefrom for ir-

rigetion purvoses within 2 reasonable time, with dzte of Priority

Cctober 5, 1928.

Decagg).da 72591 e
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THT AUIDZRSCN RESERVOCIR 110, .2

2ESERVOIR NO. 122 Priority ¥o. 687.

THE COURT FINDS:

Th=% in this proceeding s8aid resexvoir is numbered
122, and it is entitlied <o Prinrity ¥o. 687.

That she cloimenits thoreof -re Walter L. Anderson, Frank
E. Anderson, ¥illi-m F. XKrolm, and Gertrude Krona, the post address
of ezch of whom is rnitewgger, Coloraco.

That it is -~ recservolir for the svorage of woler for irri-
gation purposes on lands belonging to said cisimrnts,

That it derives its supply of water Ifrom Co-l Creek, a
tributary of Kannah Creek, in %a%er Disirict Yo. 42,

And the Court Finds %thzt neither the stavement of claim
nor the cvidebce cnntsins - duscription of the locaiion of the
location of szid 1eservoir, nor the height of the dam osr surface
arca therceof: th-t for such doia reofersnce is mazde to decrce thereto
heretofore entered of record in this court in Book 15 =t page 105,
and the Court in this deceorse is =21lso fixing the locstion of eid
reszrvoir Ly such reference.

The Court Further Finds thnt cleimeants did produce as a
witness, a civilengineer, onz Roy Gesorge, who iestifiea tThat he
had ex-mined the nlat 2nd ssotement srigin-~lly Jiled for said res-~
ervoir, snd uhnt he inspected whe Taservolr as now constructed, and
that some was concsructed in accordance vith the specifications
on srid plat ane siwevenant, -nd thot he calcutl~ied the storage
canoacisy of said rescrvoir as 56S.40 -cre feet.

Ang the Oours Fursher Finds that work was storved on
the constructisn of s2id res~rvoir Dbr survey on Octodber 5, 1928,
rna that according o soid survey ecid recsrvoir was designza o
have & suornge capecivy of 657 M0 pore feet of water; that saia
TEeTVOLT Qas conswrucsed in 2 szries of severel staccs in such
menner 2.8 t0 conssitute £ continuing Hroj:sct to its complatinn in
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19l , Thav during the course oi construction wetisr was sitored
therein at dirfcrent levels =8 work »rogressed, ~nd diverted
therefrom and beneficially usca Zor the irrig-~tion 2f l-onds be-
longing to The various cl-imants, =2nd decrces h=ve been issued by
this court tvherefor in prior adjudication proccedings for z total’
of U33.,36 acre feet of woter.

Ard the Court Furth~r Finds from the evidence that ever
since ths completion of the last stage 0Ff said resorvoir in 1944
the full capacity th-resi, or 568.40 acre feet of water has been
8tored ~nd benocficirlly uecd, and claimonts arc now asking a decree
to the unadjudicated ssorsge c-~pacity of said reservoir, or 135.0W
acre feet of woder, nrioriiy %o raiate back To the inception of
work on said ressrvoir. In tha opinion of the Court sufficient
diligence h=s bucn showvm, under 11 the circumssances 450 justify

the applicatidn of o2id cdoctrine.

- 0

&

Ard the Court Furs.o~r Fincde %hot cloiments h=ve some
1500 ecres oi irrignueed and irrignble landunder upon which fFhey
h-ve znd can run this 8tored waber; th~t cl-im-nts also h-ve other

was2y rights, but with vhe fuil zmount of weTa2r S:iey receive

therosfrom taey 2ro2 s%ill unebl. 40 izrigave sll of ssid land.
Thot e£~id vster is 2150 ugea P9 doune=stic @ud svock weter purposes.

TT 15 TLOALPCHE GrUscsD, ALJULGED ATD DCIWED that,

subizet to the sevornl lindt-~viono in fthe »nrianbie To this decree

¢X2resssd, uthelu be allowed 59 Flow into spid r-scrvoir from saild

D

Coal Craek, for the uses aforasaid, a-d for ths benefit of the
Partics lawfully onditied Thorebo, under ana by virtue o =appro-
pristion by consurucsvion, e3orome snd benaficial use, znd 28 Pri-
ority No. 637, 60 much w-tar -8 can be syorud ithsrein -8 now con-
strucvod, ovar ~nd -°.ove prior dsocraes Ltherevo, not 10 sxcecd

155.04 zeve fae%, ~s or Higuovic Dete October 5, 1928, and Iscreeca

Jage July 25, 1941,

2&9
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THE CARSON LAKE RESERVOIR,
Formerly known as

—The Hog Chute Heservoir,
RESERVOIR NO. 171 ‘ Priority No. 777. ABSOLUTE
THx COURT FINDS: Priority Ng?§777, CONDITIONAL

That sald reservolr is number 171, and it is enitivled

to Priority No. 777.

That the claimants thereor are The Oity of Grand Juno~
tion, Colorado, 0. V, Hallenbeck, and Nevada Farmer, with post
office aadress av Grand Junoction, COolorado.

That it is a reservoir for the storage of water for
Municipal, domestic and irrigation purposes. ‘

That it diverts its supply of water from Kannah Oreek,
in Water Disirict No. 42.

That the initial point of survey of the dam of said
reservoir is at g point whence the Wi corner of Sec. 22, Twp. 12
8., R, 96 W., Sth P, M. bears N. 82° 42! W, 2U34.8 feet.

That the height of the dam to sald reservoir ae now con-
structed is U8 feet, with a free board of 7 feei, and the storage
capacity of the reservoir is 637.00 Acre feet of water.

And the Court Further Finds from the evidenoce that sev=-
eral 1ilings have been made upon said reservoir site, the earliest
of which was on August 13, 1924, under the name of the Rimrock

Reservoir, and that probably in 1925 a small amount of work was

" done on the dem, That thereafwer and on Sept. 4, 1937 another

survey was meae of sala sive and plat filed under the name 6f

the Hallenbeck Reservoir, and following that on June 3, 1946 an-
other independent survey was made by the City of Grand Junction

of saia site, under the name of the Hog Chute Reservoir. That
subsequent to that, ana on August 18, 1948 the City of Grana Junc=-
tion enterea into a contract with C . V. Hallenbeck and Nevada
Farmer concerning the conssruction of said reservoir wherein it

appears that the saia C. V. Hallenbeok reserves a 10% interest {K//(

k54 ¢
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in the water to be stored in sald reservoir or any enlargemens
thereof, and the said Nevada Farmer reserves a 5% interest in
sald water. BSald reservea waters to be used for irrigasion pur=
posesg claimants huving ample unirrigated lana for itse beneficial use,

That subsequent to said last filing of June 3, 19U6,
claimant, the City of Grand Junction, proceeded with diligence
in the oonstruction of sald reservolir,~the name of which was then
changed to "The Carson Lake Regervoir®,-in accorcance with said
la st mentioned filing, to a capacity of 637.00 aore feet of water.

That in the opinion of the Court there was a lack of
pufticient diligence #n the part of the various claimants of saiad
reservoir site, in the consiruction of the dam thereon, to0 warrant
the relation of the initiation of work thereon back to the initial
tiling in 1924, And the Court Finds that through such ladk of
diligence, claimants have forfeited their right of relation back
any date prior to June 3, 1946, the date of the last survey.

The Court Further Finds that the claimant, the Oity of
Grand Junction, at the time of giving testimony, announcea its
plan and purpose of proceeding with an enlargement of sald reser=
voir, by increasing the height of the dam thereof, to the extent
that an additional 1000.00 acre feet of water can be storea therein,
within g reasonable time in the future; that the needs of the City
of Grmd Junction for such additional water are urgent, both to
proviae for the immediate needs of the City and to provide a margin
of safety for emergencies,

That said reservoir was completed to its present capa=-
city of 637,00 aore feet in 1948, and ever since water has been
stored therein to capacity, when available, and used for the bene=~

ficial uses aforesaid.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that,
Bubject to the several limitations ana provisions in tne preamble

10 this decrce expressed, therc be allowed to flow into said res=~
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ervoir from said Kannah Creek, for the uses aforesaid, and for
the benefit of the parties lawfully entitled thereto, under and
by virtue of appropriation by construction, storage ana benefi-
cial use, and as the Absolute portion of said Priority No. 777,
80 much water as can be storea therein as now constructed, not

to exceed 637.00 aore feet, as of Priority Date June 3, 1946,

AND IT IS FURTHER ORDER&D, ADJUDGED AND DECREKD that,
Bubjeot to said several limitations and provisikms, there be al=~
iowed to fiow into sald reservoir from said thnah Creek, for the
uses aforesaid, and zor the benefit of the parvies lawiully en-
titled thereto, under and by virtue of appropriation by ﬁroposed
enlarged construction, storage and beneficial use, and as the
Conditional Postion of said Priority No. 777, 80 much water as
can be stored therein as proposed to be constructed, nat to ex-
ceed 1000.00 acre feet, as of Priority Date June 3, 1946,
CONDITIONED, ho;evur, upon the completion of said proposed con=
struction, the diversion and storage of said additional water,
and its bencficlal use for the purposes aforesaid, within the

time and in the manner provided by law,.

ls6
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DRY OREEX  VIATER SHED
RESERVOIR H0. 1 | PRIORITY HO. 1
" DRY CREZX RE3ERVOIR & SUPPT.Y DITCI
Clalmed by E. X. Chambers, 3. B. Dlarlinp,

John H. ilerron and Hinnie G. Herron.

Sald reservoir 1s located in the Southwest aquerter of
Seaotion 9, in the Southeast ruarter of the Southeust uarter,
and the Northeast quarter of the Southeast Quarter, of Section
8, all in Townnhip 13 sonth, range 96 west of the sixty Prinoipal
Meridian; and the headgate of its supply ditch ic loocated at
a point whenoe the northenst corner of Section 4, in Township
13 BSouth, range 96 west, of the 6th Prinoipal Heridian, bears
Horth 600 feet; and from said headgate said supply ditch
extends in a general southwesterly direction for a distance
of about 8879 feet, and empties into suid reservoir; and has a
capaclty of 756 cuhlc feet of water per second.

ork was commenced on said reservoir on June 15, 1903,
and progsecuted with reanonable diligence, to completion.

-

The area of said roservoir, at high water line, is
101,33 scres, and its capscity is 600 acre feet; and 1ts sowrce

of supply is the wator within said Dry Creek water shed.

The outlet of said reservoir is the natural chennel of
Dry Creek, through which it flows into Kannah Cresck, ard in
Hennch Creek to the headgate of the Junietta Ditech ( atotal
digtance of sbout twelve miles-into which a ﬁ#rt of-ita
e uel cuontity 1s diverted and used to supploment Triority Ho.
11, out of XKannah Creek, and the remoinder is diverte: into
thie Xemmah Creel: High Line Ditch, and is used to supploment
Priority llo. 13 ont of ‘amnah Creez, the water s> stored and
supplemontally used is applied to the irrigation of some 600
acraos of land, in the ratio of .018 of & cublec foot per second

ner acre, all of which has been so irrigated with reas ncble
diligence.

-
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1o entitled to be filled, to its maximmm capacity, of 600 amcre feet, -

as RESERVOIR PRIJRITY I0. 1 out of Dry Creek Vater Shed, for the

use of the parties ontitled thoreto in the irrigation of land;
PROVIDE): That the water so authorized to be stored

shall not, together with water otherwise br bn.virﬁue of other

apnropriations dorived, exceed, in 1its use, the ratio of

018 of a cubic foot of water per second, per one acre of land,

for all of the land thorewlth irrigated.
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DEEP CREEK WATER-SIHED

RESERVOIER NO. 1 DEEP CREEE RESERVOIR NO, l--~---- PRIORITY NO. 1-A
RESERVOIR NO. 2 DEEP CREFK RESERVOIR NO. 2e-ve-- PRIORITY NO. 1-B

Claimed by The Deep Creek Reservoir Company.

These two reservoirs are built on thz top of Grand

Mesa, each on a different branch of. Deep Creek (a tributary of
Kannah Creek) and but a shért distance apart, and they derive
their supply of water from Deep Cfeek Water shed.

Because of the better facility for filling No. 1, fhe
plan of operation is first to £1i1l1l it, to its maximum caphcity,

) and when so'filled, by means of an. over-flow ditch lecading

from No. 1 to No. 2, and which comes into oper tion when the
high water line in No. 1 is reached, the inflow is allowed to
continﬁe into No. 1 until 1its over-flow, through said connect-
ing ditch, fills No. 2.

Each of said reservoirs has an outlet ditch through
which 1ts water is conveyed and.emptied into‘Deep Creek,
through which it flows into Kannah. Creek, and down Kannah Crgek
a total distance of from ten to eighteen miles to the Kannah

d Creek High Line Ditch (Being Ditch Ho. lS'carrying Priority No.
13 out of Kannah Creek) into which an equal quantity of water
is diverted and used to supplement saild Priority No. 13 of
Kannah Crcek Water (which begins to fail about the first of
July) in the irrigation of from 1100 to 1200 acres of land,
in the ratio of .01l8 of a cubic foot of water per second, per
onec acre of land. |

The initial point of survey of No. 1 is a point whénkte
thes southeast corner of Section 8, in Township 12 South, Range

o 96 West of the 6th Principal Meridian, bears South 20'degrees
one minute Bast, 1646 .feet; and wiith i-3 dom ot i3 proposed

heisht of 34 feet above the outlet tube, said reservoirwill

lﬁ’f\
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have an area of 2,091,359 square fect and a capacity of 21,405,418
cublc feot.

The initial»point of survey of No. 2 is a point whence
the northwest corner of Section. 16, in Township 12 South, Range
96 West, of the 6th Principal beridian, bears North 26 degrees
five minutes west, 1482 feet; and with its dam at its proposed
height of 27 feet above the- outlet tube, said reservoir will
have an area of 2,887,696’5quare feet, and a capacity of :
22,896,895 cubic feet. ,

The estimated cost of No. 1.is $8000; and of No. £
$10,000.

Work on said reservoirs was commencad on September 15,
1906; and tho 1t has ever since been prosccited with reasonable
diligence,. in which {5,350 has becen expended (all that claimant,
a mutual irrigation company could afford) no water stored in either
of said reservoirs has ever becn anplied to the irrigation of land.

THERFFORE: IT IS ORSERED AND DECREED that sald Reservoir
Fo. 1 is entitled to be filled to its maximum capacity of 21,405,418
cubic feet of!water, wmreewnasb~and.cveryyoewy, as Reservoir Priority
No. 1-A, within Deep Creek Basin or waler-shed; and said Reservoir
Mo. 2 1s entitled to be filled to its maximum capacity of
22,896,895 cubic feet of watel, sxco aseh-ami—evany-yeary as
RESIEVOIN PrIONITY No. 1-B, within Deep Creek Rasin or water-shed.
The water so impounded to be used for the irrigation of land and for

the use of the pmarties entitled thereto.

forvddroctlorm inrmdiatodrritation—ol _land;—are—
PLOVIDED Mbb' That the £1lling of clther of said

reservoirs, or the storing; thercin of any quantity of water
whatever shall oaly be upon condition that the construction of

sald reservoirs and th» storin; therecin of water and its use in

gj’z((/



the irrigation of land, shall progress with reasonable diligence;
and | ‘

PROVIDED IUNTHIR, that the water so authorized to be
stored shall not, toget>~r with water otharwise or by virtue of
other appropriaticns derived, excced, in its use, the ratio of‘
.018 of a cubic foot of watef nopr second, per one acre 1f'land,

for all of the land tharewith irrigated.
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DE_P CROEK YATZRSHED

DEEP CRE.X RESERVOIR HO. 2

Zesarvoir Ho. _3% Priority Ho. 40
. That said reservolr is entitled to Priority No, 40 | ond is

clzined. by The Deszp Creek Reservoir Comnany, a corporation, and is
used for the storage of water for irrigaticn purposes znd situzted
in Water District No, 4%. The initic] point of survey is at a2 point
vhence the Iorthwest corasr of Jezcilon 16, Tormship 1£ South, Ranze

96 Tast of the 6th Principzl Feridiin bazrs north £5% 951 ‘Tagt 1139

=

22t. The sarce of =supply ther=of is roins and melting snows in the

nzturcl water sned of s-id reservolr, whizh ig tributiry to Kannzh

o

Craek end from the Deep Cresk sunply =nd fzeder ditch. dHerztofore

*

the s£id recervoir mas glven 2 conditionzl decree in the 1218

generzl water adjudicztion, in which ite meximum czdeeisy wos fixed

at 525.64 acre fz2et, but conditionad thet thz rassrvoir be con-

reasonable diligence and it cppesring thzt with suech diligznce

the scid reservoir hzs been completed z2nd storzge of water tharsin
mcdz2 2nd used for irrigation purposes to ths extant of 3E0 zcre feot
of water, the szid decree for c©zid reservolr 1s now mzde absolute

to the extent of SED acrz feet of water,

IT IS HERIBY &DJUDGED iND DECRI.D thzt there be a2llowed to flow
into s21id reszrvoir from its sources of sunvly, for the uses aforesaid
and for the benefit of the porties lawfully entitled thereto, 3EO
acra fzet of wat=sr as zn absolute decre=z with dete of Priority of

Lpril 15, 1906, and with Priority He. 1-3 and with Priority #Ho, 40

~=

)

as renvabrred herein.

>
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RESERVOIR CREEK

DEEP CREEX RESERVOIR No. 2 SUPPLY DITCH

Ditch No. 409 Priority No. _574

That said ditch is entitled to Priority No.574 . It is
a ditch claimed by the Deep Creek Reservoir Company, a corporation,
and is used as a supply ditch for the purpose of carrying water to
and for storage in the Deep Creek Reservoir No. 2 for irrization
purposes, belonging to said corporation, taking its supply of
water from Reservoir Creek, which creck and 1ts branches flow into
Kannah Creek, in Water District No. 42, 8aid ditch is divided into
two units, the feeder ditch and the mein supply ditch. The headgate
of the feeder ditch is located on the right bank of a branch of
Reservoir Creek, whence the East Quarter Cornér of Section 186,
Township 12 South, Range 96 West of the 6th P.M. bears norta 57°
40! Rast 1105 feet. The headgate of the main supply ditch 1s located
on the right bank of a branch of Reservoir Creck, whence the West
Quarter Corner of Section 1§,7T9wnship and range aforesaid, bears
north 80° 50! West 4096 feet.

IT IS HEREBY ADJUDGED AND DECREZD that there be allowed
to flow into said ditch for the uses and purposes aforesaid z2nd for
the benefit of the parties lawfully entitled thereto under and by
virtue of said appropriation by original construction and Priority
No. _974 , 20 cubic feet of water per second of time for the filling
of said reservoir and for irriéation use therefrom, with Priority date
of July 15, 1931.
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KANNAH CREEC
HALLENBECKX RESERVOIR

Reservoir No. 103 Reservoir Priority No. 111 C.

That said Reservoir is entitled to Priority No. 111 C.,
and is claimed by C. V. Hallenbeck, and used for the storage of
water for irrigation purposes, and is situate in Water Distriet No.
42. The initial point of survey is the Southerly end of the lesser
dam, whence the East Quarter Corner of Section 36, Resurvey of Town-
ship 12 South, Range 98 West of the 6th P.M. bears South 660 50°
East 2,099 feet.

Said reservoir is located in the Kannah Creek watershed in
a depression which is tributary to the North Fork of Kannah Creek,
and to Xannah Creek and to the Gunnison and Colorado Rivers. The
source of water supply is rains end melting snows, and the seame is
filled from the Kannah Creek drzinage area by means of the Juniata
Ditch Enlarged, the Juniata Ditch and the KXannah Creek highline
ditch.

IT IS HEREBY ADJUDGED AND DECREED that there be allowed to
flow into said reservolr from said sources of supply for the uses
aforesaid, and for the benefit of the parties entitled thereto,
under and by virtue of appropriafion by construction, and Priority
No. 111 (., 863.097 acre feet of water, of which amount of water
520 acre feet is absolute, and the balance conditional upon the
full completion of the said reservoir, so that the same will hold
in storage not to exceed 863.097 acre feet of water, and the use
thereof for irrigation purposes within & reasorable time after the

entry of this decree, with priority date of September 1, 1939.
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{1/ 15, 42,

KARNANL CREUEK WATERSHED ad |
FIOWING FARKL RESERVOIR
Reservolr lNo. 71 « Regservoir Priority lo. 76~

That sald reservoir is enlitled to Priority No. 76, and is
claimea by the City of Crsnd Junotion, a municipal corporation, The
said reservoir is used for the storing of water for all municipal
purposes una uses, and for ap;inkling streets, extinguishing fires
and for houschold purposes and fror the use of its consumers looated
along its diversion system for uomeétio, power and irrigation pur-
poses. The initial polnt of survey of the said reservoir is situated
at a point whence the southeast corner of Section 34, Township 12
South, Ren; e 96 Vest of the 6th Y .M., In suld Viater Distriot Ho. 42,
bears north 71° 56' Bast 355 feet distant, the source of supply or-i[-
gaaild reservolr Leling melting snows and wuste and sespaye water from
lands lying above suld reservoir. The location of said reservolr
is further described as situated on Sheep Creei, in lesa County,
Colorado, olose to ihe Delta County line., The water stored in said
reservolr is ocarried through 1ts outlet into Jfennah Creex aund thence
into the waterworks system of said City.

IT IS5 HFREBY ADJUDGED /¥D DECREED that there be allowed to
flow into said reservoir from the said sources of supply, for the
uses aforesaid amd for the benefit of the said City of Grend LR
Junetion, and the inhabitunts thereof and all parties lawfully N
entitled thereto under uwna by virtues of apuropriation by construc- § f
tion and Reservoir Triority Lo. 76, 2426.07 acre feet with priority:’ |
date of MHovember 27, 1911; provided tiiat not more than 782.17 aure.; I
feet, wiich is the capacity of saild reservoir vwith nelght of dam at‘;.
15 feet, whi ch gquantity of wuter shell be allowed to flow into and
be stored in sald reservolr until the sald City of Grind Junction
shall, with reasonavle diligence, conutrust and complete the dam
ot sald reservoir i1o & greater hei; ht tuun 16 feet, wnuen the flow
ghall be jroportiionately inoreased until the dam shall be built to

# he: it of 26f teet, und udditional water stored Llherein to the 42

-— -

amount am extert of 2428.07 more feet., 250 -
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UATER DIVISION NO. 4 w.0.- 'fo-
STATE OF COLORADD o PEPITY

Case Mo. CW-(74) 308

IN THE DISTRICT COURT IN AND FOR % g ]
'y : ¥-HEgnT gt
j‘ _ \INER QR

DECREE

This matter came on for hearina this / 3 q>day of March, ]9i5, unon an

Order to Show Cause why a conditional water decree should not be cancelled, the

State of Colorado being represented by the Water Engineer of Division Ho. 4 and

the Hlater Referee of Division lo. 4, and after hearing the testimony on:

FLOWING PARK RESERVOIR b3, i

THE COURT DOTH FIND: ‘ 'F‘g"ﬂé
That the Court has jurisdiction over the subject matter of this action;
that notice was given in accordance with the rules and statutes governing this
action; that the applicant or conditional water decree owner has failed and neglacted
to use the water and water decree under the above case number; that applicant has
#ai]ed to file for dus d%ligence as provided by Statute; that the appiicant has
abandoned the conditional dacree: that the applicant had the intent to abandon
the decree; aﬁd that the conditional decree should be cancelled.
WHEREFORE, IT IS THE ORDER OF THE COURT that the above named conditional
wvater decfee should be, and hereby is CANCELLED.

Done in open Court this [3>:&ﬁay of March, 1975. ' i

BY THE COURT:

Zﬂ /)QMM_

ater Judge
Division lo. 4

oo
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WATER 77 KANNAH __CREEK _ WATER _ SHED
%3
My S

~<KZiT ) THE GRAND MESA RESFRVOIR SYSTE

Reservoir No. Comprising Priority No.
No. 1 Grand Mesa Reservoir No. 1 No. 1
No. 8 Scales Reservoir No. 1 No. 3
No. 3 Scaiea Reservoir No. 3 No. 3
No. 4 - Grand Mesa Reservoir No. 8 No. 4
No. 5 Grand Mesa ﬁeservoir No. © No. 5
No. 6 Grand Mesa Reservoir Ne. 6 No. &

Claimed by The Grand Mesa Reservoir Company

These reservoirs, known as The Grand Mesa Reservoir
system comprise two groups, all situated on the top of Grand
Mesa and within the water shed of Kannah'Creek, within which
they derive their supply of water. The first group comprises
Scales Nos. 1 and 3, and Grand Mesa Nos. 8 and 9.

The Scales Reservoirs 1 and 3 are located on separ-
afe branches at the headwaters of Kannah Creek. No. 3 or Upper
Scales is situated entirely within the Southwest quarter of
Secticn 33, in Township 11 South, Range 95 West, 6th P. M. and
Scales No. 1 or Lower Scales is situated partly within said

quarter section and partly within the Southeast Quarter of Sec-

tion 32, in said township and range, and partly within the Nor$h

west Quarter of‘Section Four, and the Northeast Quarter of Sec-
tion 5, in Township 12 South, range S5 west, 6th Principal Mer-
idian. Next lower down is Grand Mesa MNo. 8, situated in the

Southwest quarter of Section 31,in Township 1l south, range 95
west, of the 6th principal meridian, and the northwest quarter

of Section 6, in township 12 scuth, and range 5 west, of the

J
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6th principal meridian, and the Southeast quarter of Seétion

36, in township 11 south, range €6 west of the 6th P. M. and

the Northeast quarter of Section 1, in townsikip 13 south, range
96 west, of' the 6th P. M. and below Grand Mesa No. 8 is Grand
Mesa No. 9, situated in all four quarters and near the center

of Section 1, in Township 12 South, Range 96 West, of the 6th

P. M. The two separate branches on which are respsctively sit-
uated Upper and Lower Scales, unite a short distance below said
reservoire, and Grand Mesa No. B and No. 9 are located, the

one above the -other, lower cdown and in the bed of the main
branch formed by the junction of said two branches. Upper Scales
drains into Lower Scales, by means'of a connecting drain, and
Lower Scales outlets intolthe branch in the bed of. which it is
located, whence the waters of U@per and Lower Scales, so releas-
ed, flow down said maln branch, the entire flow of which enters
Grand Mesa No. 9, which, in turn, outlets intoc said Main branch;
and thus &ll of the waters of seid groups, following Kannah
Creek channe;, find their way to the several ditches into which
the quamtum-equivalent of Kannah Creek water is diverted and
conveyed to its destination.

Of the other grcup, Grand Mesa No. € 1s highest up
and'in the bed of a weat branch of Kannah Creek, and its water,
by means of an outlet ditch, is drained into Grand Mesa No. 1,
situated lower down and likewise in the bed of. said west branch
and which, in turn, likewise outlets into said branch; and thus
the waters of this group, following Kannah Creek channel, reach
their ultimate destination as do the waters of the other group.

The water so impounded by said system is helé in re-

gerve to supplement other priorities out of Kannah Cresk, or

——



1#3 water shed, in the irrigation of some 1560 acres  of land,
in the ratio of .018 of a cubic foot of water per second, per '
one acre of land, aﬁd is drawn upon whenever demanded by the
failure of such other prjorities, which usually occurs about

July 10th of each year.

Scales Reservoir No. 1 (Lower Scales) has an ares. of
58.56'acras, and a capacity of 215 acre feeﬁ;

Scales Reservoir No. 3 (Upper Scales) has an area of
33.56 acres, and a capecity of 145 acre feet;

Grand Mesa Reservoir No. 8 has an area of 37.54 acres
and a capacity of 382 acre feef;

Grand Mesa'Reservoir No. © has an area of 29.57 acres
and a capacity of 333 acre feet; |

Grand Mesa Reservoir lNo. 6 has an aree of 135.66 acres
and a capacity of 1536.36 acre feet; v

Grand Mesa Reservoir No. 1 hae an area of 59 acres,
and a capacity of 780 acres feet.

Grand Mess Reserveoir No. 6 is only partially completed.

Hot including Grand Mesa Reservoir No. 6 (not completed)
there is a total area of 357 acres, and & total capacity of
1854 acre feet, B
The total loss from evaporation and seepage is found
to be 3237 acre feet: so that, of the 1854 acre feet so stored
in said reservoira, but 15287 acre feet reaches 1ts destination.
Work was commenced and completied on eaid reservoirs
as follows: Scales Reservoir No. 1 (Lower Scales) in 1891;

Scales Reservoir No. 3 (Upper Scales) in 1892; Grand Mesa Res-

ervoir No. 1 August 1, 1687; Grand Mesa Reservoir No. 6 1904;
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Grand Mesa Reservoir No. € 1901; Grand Mesa Reservoir No. ©
1904,

All said reservoirs except Grand Mesa No. 6 were. com-
pleted with reasonable diligence and are now being used by the
present owner, as & system, according to the ﬁlaﬁ about set
out. [oas

WHEREFORE IT IS ORDERED AND DECREED that each of
sald completed reservoirs is entitled to be filled to its max-
imum capacity, vRcaeavh-andvewerean, according to ‘iis

priority within Kannah Creek Water Shed, to-wit:

Reservoir No. ' Priority Fo.
No. 1 Grani Mesa Reservoir VNo. 1 Fo. 1
No. 3 Scales Reservoir No. 1 No. 8
No. 3 Scales Reservoir No. 3 No. 3
No. 4 - Grand Mesa Reservoir No. 8 No. 4
No. 5 Grand Mesa Reservoir No. S No. 5

for the benefit of the parties entitled thereto.

PROMTDE D HOWEVERAALai~suoh£11 Hng—ahelk 4ake pilade
wheinthe~uatan_ofesitVatsrShadd sonetaesded Har~dirsetien
tmmG&iE#E‘ifMég&%ienfﬂandﬁ

PROVIDEDJ&DREEEK"that the water so imrounded and used,
together with water derived by virtue ¢f other priority rights,
shall not in the aggregate, exceed the ratio or proportion of
.018 of a cubic foot per second, per acre, for the land there-
with irrigated; and

IT IS FURTEER ORDERED AND DECREED that said Grand
Mesa Reservoir No. 6, when constructed, shall be entitled to

be filled to ite maximum capacity, once-each and-every-year,

.
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for the benefit of the parties entitled'thereto, as Priority
No. 6 within said Water Shed,

PROVIDED, HOVEVER that said reserveir shall be com-
pleted with reasonable diligence;;andxaﬁv£’

whemcthevmaten odfwadt o Tatdr—-Shedda _pot necded-for—direnswor-
Wwnedtateirpigutiony—ands-

PROVIDED 8TITL FURTHER that the water so impounded.
and used, together with water derived by virtue of other prior-
ity rights, shall not in the aggregate, exceed the ratio or
proportion of .018 of a cubic foot per second, per acre, for

the land therewith irrigated.
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£, 4? / GR4ED MESA WATIRSHED
.\__..___..-—"
: G2:.MD UEE. RESERY0IZ NO., 6
Reservoir Ho. __ 37 Priority No. _ 38

That said reservoir is entitled to Priority No. 38 , znd is
claimed by The CGrzond ilesz Reservoir Company, a corporation, and is
used for the storzge of water for irrigation purnoses and situate
in VYater District No. &2, The initial point of survey of said
reservoir is located at a2 point whence the North Quzartesr Corner of
fection 1, Tormshin 12 Scuth, Range 26 iWast of the 6th P.)M. besrs
Horth 31° 45' Zast 4140 fest, and is a part of the reservoir system
of said corporation, tzking its suoply of water from the Xannsh
Creek watersned, from melting snows 2nd rsins. Herstofore the said
reservoilr was given & conditionzl decree,providing that when con-
structed it should be entitled to fill to its maximum cavnzecity as
Priority No. 6 within said watershed, and is now entitled to be made
absolute for 2 capzcity of 212.€ acre fezt of water.

IT IS HERZBY ADJUDGID AND DECPRECD that there be allowed to
flow into sz2id reservoir from the said-sources of supply, for the
use aforesaid and for the benefit of the partiss lawfully entitled
thereto under znd by virtue of said azpvrooriation by construction
znd said Priority No. 6, 212.6 acre feet of water as an absolute decree

and with Priority No. 38, as renumbersd.
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THE HALL:NBSCK R&SERVOIR NO. 2 N 7

(Formerly The Deep Creek Reservoir No. 1)

RESERVOIR NO. 119, Priority No. 668.

THE COURT FINDS:

Thet in this proceéeding seid Reservoir is numb ered
119, end 3t is entiilen to Priority No. 668.

That the claimant thereof is The Hallenbeck No, 2 Res-
ervoir Company, the post oIzice address of which is, c¢/o Frea
Click, Sgoretary, Wnitewater, Coloraao.

That it is a reservoir used for the storage of water
for irrigation purposes on spproximately 1075 acres of lamd be~
longing %o individuazl members of sazid reservoir company.

That it derives its supply of water from the Northeast
Brench of Deep Creek, a tributary of Ksnnah Creek, in Water Dist-
rict No. 42.

Thet the initizl point of survey of the dam %o szid
reservoir is located at a point whence the Ef Corner of Sec, 17,
Twp. 12 8., R. 96 W., 6th P. M. bears S, 15° 40t E. 2061 feet.

Thet the height of the dam, as shown by the plat pre-
pared on the Oct. 17, 1923 survey, wes to be 39 fecst, but the
testimony shows in the consitruction the height was increased 1

+ ana the total cezpacity as consiructed is 526.11 scre feet
)

Ara the Court Further Finds zrom the evidence that on
August 25, 1924, Plat of $he Deep Creek Reservoir No. 1 was Iiled
with the state engineer, reception No. 202278 (probsbly =n error
in the number), showing work of conssrucsion was begun by survey
on October 17, 1923. That the claiment thercoi was the Deep
Creek neservoir Compeny, zna that the members of seid company
were a small group of farmers, with limivza finances, =nd as shown
by witnese Wilbur Reber, szid reservoir site was on povernment

DTroperty, snd each year after filing szid company did a limitea
27
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amount of work on the dom to segid reservoir, at least sufricient
to mold the site, until they were finsnoially able to complete the
dem. In the meantime their finsnces were largely expended in

the construction ol another reservoir. Thet at no time wae there
eny intention by the compeny to abancon said reservoir. That this
course continued until probzbly 1942 when the Hallenbeck Reser-
voir ll'o. 2 Company purchased szid reservoir ana site from the

Deep Creek Reservoir Company, and proceea to, ana did, complete

the construction of said reservoir to the above mentioned capacity.

That in the Court's opinion, under 21l the circumstances,
the original claimant of szid reservoir, up to the time it disposed
of szme, exercised surzicient diligence in the construction thereof
to justify the applicetion of the aocirine of relation t2 the time
of the originel survey, to-wit: October 17, 1923.

The Court Further Finde that tke members of the Hallen-
beck Reservoir No. 2 Company azre C. V. Hzllenbeck, Wilbur Hgzber,
John Paber znd Fred E. Click; That the said C. V. Hellenbeck uses
water from said reservoir for supplemenval irrigetion on about 500
acres, for which he hes insufficient dimect flow weter; and the
seid Wilbur Rzber ana John Raber, on about 475 zcres; zna the saia
¥Fred E. Click, on z2bout 100 zcres. 4nd the evidence Iurther shows
shev each verr esince complevion, seid reservoir nas stored water

T0 the czpaciity thasreof, or 526.11 acre fset, and that same has

o

been benericizl ussd on, and is necegscry for the proper irrigeation
of szid 1075 acres; taatv mone of said cleiments h:ve au aaequate
wziter right for his lena without this source of supplemental water.
That it ensblss =sach of them To raise saiisizctory croos 9% hay,

grain, corn znd pasbture,

IT IS TEERKFCRE O20DERsD, ADJUUGED AI'D DECRHREED thet,
subject to the severzl limitztions in the preazmble to this decree
expresseq, there be pllowed to Ilow into szic resservoir Irom s=zia

28



Northeast Branch of Deep Creek, for storage, to be lzter diverted
therefrom gnd used for sﬁpplemental irrigation, a8 saforesesia, for
the use ana beneiit of the parties lawiully entitlea thereto,
under and by virtue of appropription by original construciion,
diversion, etorage and beneticial use, and a8 Priority No. 66¥,

s0 much water a8 oan be stored therein as now consirucied, not

to exceed 526.11 acre feet, as of Hisvoric Dave October 17, 1923,
ana decreed date July 25, 1941. |

2k9
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- KANTTAH CREEX
JUNIATA RESERVOIR

Reservoir No. 54 Reservoir Priority lo. &6

That said reservoir is entitled to Friority Fo. 56 and
is claimed by The Juniata Reservoir Co., Inc., & corporation, and
is used for the storage of water for irrigetion purposes, and situate
in Water District INo. 42. The initial point of survey of szid reser-
voir is the 3outn end of the dem at high water lire, wnence the YWest
Quarter Corner of 3Section 21, Township 12 South, Range 97 ilest of tie
6th P.M. bears South 17° 22' West 937 feet.

The said reservoir is supplied with water from the Kannah
Creek watershed and from melting snows ard rains and the said reser-
voir is located in the wash or ravine which is trioutary to the
¥orth Forkx of Zannash Creex, to Lennah Creek, and to the Gunnison
River. The said reservoir is supplied with water through The Xan-
nah Creek Highline Ditch and has also an additional filling right

— through the Juniata Ditch Enlarged.

IT IS ZZREBY ADJUDGED ANMD DECREED that there be allowed to
flow into said reservoir from the said sources of supply for the
ugse aforesaid amd for the benefit of the parties lawfully entitled
thereto, under and by virtue of appropriation by construction and
use and priority Ho. 56 , 400.094 acre feet of water with prior-

ity date of Movember 1, 1%11.

&\’\’f‘

a

a5/

\9




84



THE JUNIATA RESERVOIR ENLARGEMENT

RESERVOIR NO. 254 | - Priority No. 930, ABSOLUTE
Priority No?nSBO, CONDITIONAL.

THE COURT FINDS:

That in this proceeding said reservoir is number 254,
ena it is entivlea to Absolute priority No. 930, ana to Condi-
tional Priority No. 930.

That the claiments of said reservoir are C. V. Hallen-
beck, Vilbur J. Raber, and Luther Croeswhite, the address of each
of whom is Vhitewater, Colorado, and John P. Haber, whose post
office address is Paonia, Colorado.

That the claimed interests in said Reservoir Enlarge-

ment are as follows:

C. V. Hellenbeck, - - - - = 50%
Luther Crosswhite - - - - = 25%
r Wilb‘ul‘ J. Ra.ber ol A 12%“;8
j;Z:' P. Raber = = = = = = = = 123%

Thet the weter to be svored therein will be usea for
irrigation, stockwater and domestic purposes,

Thev said Reservoir knlargement will derive its éupply
of water from Kamah Creek through the First Enlargement of the
Hallenbeck Ditch and the Second Enlergement of the Juniata Liteh,
in Vater Disirict Xo. 42,

Thet the initiel point of survey of said Juniata Reser-
voir %nlarged is located at a point whence the El corner of Sec.
36, T™wp. 12 S., R, 98 /., 6th P. M. boars §. 46° 20! W, 738 feet.

That the height of the dam as proposed to be constructed
will be 69 feet, with high water 1line at 62 feet; that the total P
cepacity of the enlargement, as proposed to be constructed, will
be 3435 406 acre feet.

. That the original Juniata Reservoir has 2z heretofﬁre
decreea priority for 400.094 acre feet of weter, 28 of dete Novem-
ber 1, 1911,

660
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And the Court Further Finds from the evidence thai
work of construction wes begun on said enlargement of the Juniata
Reservolir On or about June 17, 1953, and that saia construction
work nes been proceeding diligently ever since; that prior to the
closing of these proceeaings, the dam hed been constructed to a
height of 45 feet, providing Ior ssorsge of 2,095.3 acre feet, as
shown in the cgpeacity tzble on the plat to saia enlargement; ana
751.00 ascre feet of water, in addition to the storage under ori-
ginai construotion, haa been stored therein, and aivertea therce-
from and applied to beneficlal purposes. Thaet cleimants are still
proceeaing, and propose to continue until sz2id reservoir is com=-
pleted in gccoruznce with survey to its full increased storzge
capacity of 3435 .406 scre feet.

And it zppears from the evidence giveh by the cleimantes
themselves that they are the owners of approximately 2000 mcres
of farm znd pasture land under, and which can be irrigated by
water storea in said reservoir; thet about 800 acres thereof are
insufficiently irrigeted now and will require for their proper
irrigation stored water at the rate of 3.00 zcre feet per acre
in addition to present decreed rights. That any portion of the
balance of szia zcreage wil be new irrigation, and will requited
stored water at the rate of 4.00 scre feet per acre.

That upon a cispute arising bewween the clzimants of
seid Junieve Deservoir Enliargementv znd various other water users.
out of saia Xanngh Creek, the Court, on petition, zppointea
Philip Smiwh, a quzlifiea engineer, to make cerszin investiga-
tions of scrzages irrigeztea, volumee of water used, end avail-
able, and require, among other things, by the various cleaimznts
on szid Kennazh Creck involved in szid aispute, Zor the informa-
tion of the Court in arriving at its Findings and Decree. Tnet
among the thinge t0 be investigesed was "The approximate acreage
of feir farm land znd pe sbure ovneda by the claimants that hzs been
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or can be irrigatea by the enlergement of this reservoir by

gravity fiow, if any.' And sald engineer reported such acreage

t0 be epproximately 800 zcres. As to whether this includes marg-
insl pasture lend which could be irrigaved with reesonable expense,
is not cdefinite. TPe seid engineer zlso considered that seid

lands would require in aacdition to decreed rightes owned by claimants,
for the lznds insutrficiently irrigated, approximasely 3.00 acre feet
of stored water, end the lsnds not now under irrigesion, 4.00 =cre
feet of stored water per ecre.

That as to claimants' right to a conditional decree forxr
the right to store water in said reservoir for purpose of exchange
with the City of Grand Junction, the Court is of the opinion thas
it has no jurisaiction in an adjudication proceeding to approve or
retify any such exchange agreement, and hence cannot consider same
a6 ae basis for an award, except possibly as a measure of claiments!
reqQuirements, ana then only if such exchange is on a permsnent
basis, and in a definite amount, and to be conditioned upon proper
action being taken in apt time to ratify and confirm spch exchange.
In the present instance any proposed exchange with the City of
Grana Junction might be abrogaiea by it at its pleasure, in whole,
or in part. In fact the City of Grand Junction is requesting
conditional decrees in this proceedaing rIor large smounts oi water
from otker sources, =nd should they be made finel at a leter date
there woulé be no neea for this small exchange. In its present
speculative condition the Court is of the opinionthat it should
not be considered even as a measure of claimente' requirements.

However, in view of inability to d¥termine whether the
engineer's report of approximztely 800 escres of clzimznts! lands
susceptible of irrigation by gravity flow Ifrom said reservoir
througﬁ tﬁeir sysvem of disvribution aitches, includea all oz
oI what might be called their marginsl pzesure lands which could

with reasonable expense be irrigaved thereby; end further (in view
662



of the testimony of claimants that they have not only 2000 acres,
but many more thet could be irrigated thereby, in the Court's
opinion, an award up to the proposed capacity of sBaid reservoir
ghould be granted,~the comitionel portion of which to be, esmong
other things, conditioned upon satisfzctory prooi at the time of
appliocation to make said conditional awarc absolute, that clLai-
ments had, within proper time, benefici ally applied szid water
upon an acreage reasongbly requiring same for proper irrigatsion,
And upon failure of such proof, limiting the amount of absolute

saward to the azmount required for the acreage shown.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that,
subjcct to the several limitations zna provigions in the preamble
to this decree expressed, there be allowed to flow into ssia reser-
voir as enlarged Irom said Kennsh Oreek through the ditches above
mentioned, for the usee aforesagid, ana for the benefit of the par-
tlee lawiully entitlea thereto, under and by virtué of construction,
storage and beneficial use, znd ae the ABsdiute portion of Priority
No. 950, 8o much weter as can be svored therein as now constructed,
not to exceed 751.00 2cre feet, as of priority date June i7, 1953.

AND IT IS FURTHER ORDERED, ADJUDGsD AND DECREED THAT, ‘
SUBJECT to seid several limitztions and provisions, there be ai-
iowea 10 fiow into said reservoir from szia Kenngh Creek through
ditches hereinabove mentioned, Ifor the uses eforessid, 2na for the
benexit of the parties lawiully entitled thereto, under and by
virtue of appropriation by proposea consuruction, storzge ena
benerticizl use, zna es the oonditional porxrtion of said Priority
Fo. 930, s0 much additional water a5 can be storea in szid reser-
voir as proposea 0 be constructea, not to exceed 2684.41 acre
feet, as of priority date June 17, 1953. CONDITIONED, however,

upon proof of completion of such construction ae propossd wisthin

the time and in the manner provided by law. And further CONDI-
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TIONED upon setisfzctory proofrat the time of sppliocation to

meke said award absolute that claimants had, within proper time
beneficially applied the Iull amount of said award upon an gcre=
age reasonably requiring same for proper irrigation. And in

the even:t of failure of such proor, the amount of said condi-
tionel award mede absoiute shall be iimited to the amount required

i P

for the irrigation shown.
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SR ‘P IT. IS FURTHER ORDERED that the use of said stored water = .

or ahy pertion théfeof for stock watering cr demestie purposes Sf
 shall be limited in time and amount to what is reasonably necessaqi#g'

- for such purposes and shall not in any way enlarge the filling riéﬁts +

of sald Reservoir and Enlargement.

By subsequent order of court dated December 15, 1960
“+he name of V. P. Raber as appears in the decree of siid
court, is hereby corrected to read John P. Raber."
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NOTE:

We are unable to locate the Order making 1562 acre feet

absolute. However, we are sure there is such an Order. The Order

was entered on November 14, 1962 in Case No. W-130.
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IN THE DISTRICT COURT OF MONTROSE COUNTY
WATER COURT DIVISION
WATER DIVISION IV

Case No. W-130

THE APPLICATION OF THE CITY
OF GRAND JUNCTION, COLORADO
FOR A DETERMINATION OF REASON-
ABLE DILIGENCE WITH RESPECT

TO THE JUNIATA RESERVOIR
ENLARGED

ORDER & JUDGMENT

N Vst Vgt Sl Nl S

This matter came on for hearing upon opposition by
C. V. Hallenbecii and Charles V. Hallenbeck, Jr., on September
22, 1970; the City of Grand Junction being represented by
counsel; D. J. Dufford; C. V. Hallenbeck being present in person
and represented by counsel, William G. Waldeck; and Charles V.
Hallenbeck, Jr., being present in person and represented by
counsel, Marvin B. Woolf; and after hearing the tesfimony,

fHE.COURT DOTH FIND:

1. That the brief for the City of Grand Junction was
filed October 26, 1970; That the Answer brief by the opposers was
filed November 19, 1970; That a Reply brief was due December 11,
1970, but said brief had not been filed as yet; and

THE COURT FURTHER FINDS:

2. To better understand the case, the following facts
are set forth:

There are actually three parties, or points of view,

represented in the case. The Juniata Reservoir Enlarged, Inc.,

ﬁﬁO'a;Q \E&*



is the actual decree holder and the owner of the reservoir in
aquestion. It will hereafter be referred to as Company. The
Company vas rot represented, as such, at the hearings on reason-
able diligence. The sccond party, or petitioner, is the City of
Crand Juncticn, Cclorado, hereinafter referred to as City. It
was the City that filed the petition for a finding of reasonable
diligence on the part of the Company. fThis petition is opposed
by the Hallenbeck family interests, hereinafter referred to as
Hallenbeck. The Juniata Enlarged Reservoir will be referred to
as reservoir.

3. The original Juniata Reserveir was decreed 400.094
Acre Feet of water as of the date of November 1, 1911. The Juniata
Reservoir Enlarged was adijudicated 751.00 Acre Feet of water
absolute as cf date of June 17, 1953, and 2,684.41 Acre Feet of

water conditional as of the same date. The conditionrnal decree

was made absolute to the extent of 1562 Acre Feet (897 acre feet <

for irrigation and 665 Acre Feet for winter stock water) on

November 14, 1962, leaving 1,122.41 Acre Feet as a conditional
decree. It is this last conditional decree that is Lere in question.
In addition theretc, liallenbecks have filed for a conditional decree
for Juniata Second Enlargement in the amount of 5,94€8.7, said
conditional decree to inclurde the storane space now in question,
together with an oddition to the resexrvesr to accomocate the full
storage right asked for, and may be hereinafter referred to as

Case ¥No. W-18. This situation may better be vaisualized by the

following diagrar representine a cross section of the reservoir:
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l. Juniata Reservoir Enlarged. B & C completed and
absolute decree awarded. D incomplete and has the conditional
decree here in question of reasonable diligence.

2. Hallenbeck application for conditional decree in

case No. W-18.



When the Company was awarded an absolute decree for the

751.00 Acre Feet of water, the stockholders were:

: C. V. Hallenbeck 50%
Luther Crosswhite 25%
Wilbur J. Raber 1243
John P. Raber 12%%

Under date of January 3, 1967, the City obtaiped "option
agreements" to the 50% not owned by Hallenbecks. Under date of
July 14, 1969, they obtained the stock of Wilbur J. Raber (which

may be spelled Rayber). This stock was immediately re-issued as

follows:
Alvin Wing - 1l share
Richard Plowman 1l share
. Richard M. Gray 3 shares
Grand Junction 7% shares

The City, for purposes of this decision, owns the 50%
discussed. What they do not own outright, they have options on
with full right to vote and control the shares.

THE COURT FURTHER FINDS:

4. That during the year of 1967 Mr. C. V. Hallenbeck
made expenditures on the reservoir and so testified in 1968 as such
time as evidence of reasonable diligence was presented to the Court;
That the City has, to this date, not repaid Mr. Hallenbeck for a
proportionate share of the money so expended; That the Company has
not repaid Mr. Hallenbeck for the money so expended; That it is
immaterial for the purposes of this case whether or not Mr.
Hallenbeck was repaid by the Company or the City.

5. That Hallenbeck made the following motions which
should be ruled upon:

a. Motion to dismiss because the pleadings of
the city omitted any allegation that either
the Company or the City had an intent to
complete the structure so as to make the con-
ditional decree absolute,

E. Motion to dismiss because the City had ro

standing to file an application for reason-
able diligence, and



e

¢. Motion to dismiss because the Colorado

Constitution prohibits the City from

owning stock in a private corporation.
) In reply, the City requested that any action be held in
abeyancé to allow the Company to file an application for reasonable
diligence. It should be noted at this time that such an application
would not meet the time element set forth in the statute. For the
purposes of this decision, these motions will be ruled on, but be-
cause of the final decision, none of the above motions will be
acted upon as to either granting or denying the application. 1In
the event of an appeal from this judgment, the motions are of
sufficient importance that the Supreme Court should have an oppor-
tunié& to decide the motions for future guidance to the Courts.
That motion (a) above should be denied so that the City may put into
evidence any intent the City had, as a stockholder, for the completio
of the project. That motion (b) above should be denied for reasons
to be set out in the Conclusions of Law. That, under normal circum-
stances, motion (¢) above would be sufficient to dismiss the case
for reasons set out in the Conclusions of Law. That the motion of
the City to hold the matter in akeyance should be denied and that
the City should be allowed to proceed with its evidence as to
reasonable diligence (which would be the same witnesses and evidence
that the Company would have had).

6. That Hallenbeck made no expenditure nor contributed
any laboxr which could be claimed for the benefit of the Company in
the biennial period 1968-1969 on a claim of reasonable diligence;
That the Company made no expenditure of money nor have any labor
performed during the biennial period in question which could be
considered as reasonable diligence; That the City did do work on
their own transmission and distribution lines at a cost of approxi-

mately $2.2 million; That such work as was done by the City was in

a long-range plan formulated by the City prior to the year of 1967,
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the year that the City obtained its options; That the work completed
by the City was for the benefit of the City, and not for the benefit
of the Company nor its stockholders as a whole; That such work as was
completed by the City was for the improvement of the transmission lines
and the distribution lines and for the improvement of the quality of
the water for the City, and not for the benefit of the Company; That
the relining project completed was undertaken because of "massive
tuberculation" of the pipe, and to cut the friction in the pipe and
thereby increase the carrying capacity, and not for the benefit of
the Company; That the City has not formed the intent during the bien-
nial period to continue with nor to complete the project; That the
City voted against completing the enlargement; .That ‘C..V. ‘Hallenbeck,
Jr., has offered to complete the enlargement at a cost of $150.00 per
acre foot, and such offer was refused by the City; That the Company has
not, either in and of itself or acting through the City, shown reason-
able diligence in the completion of the enlargement of the Reservoir.
CONCLUSIONS OF LAW

"Where the interests of beneficiaries are not represented
or protected by their trustees, the beneficiaries become proper and
necessary parties, with the right to appear and present their case."

Denver vs. Northern Colorado Water District, 276 P24 992,

130 Colo 375

- - -"a municipal corporation has no different status from that of
an individual or any other party to the proceedings;"

Ibid
- = ="that the question of reasonable diligence and of fixed and
definite purpose are questions of fact to be determined by the trial
court from the evidence." .

Ibid

"One may procrastinate and be dilatory, entirely without excuse or
reason, yet without any intent to abandon the project."
Ibid

"The requirement of the statute authorizing conditional decrees is
not that the claimant shall not have abandoned, but rather that he
has prosecuted his claims of appropriation and the financing and
construction of his enterprise with reasonable diligence."

Ibid

Even though the statute has been amended by the enactment
of a complete new statute, the requirements for a conditional decree
and for reasonable diligence is the same, and the old case law may
be used.



The only requirement for a conditional decree is the
necessary intent to divert water and put it to a beneficial use.
The showing of reasonable diligence includes not only the above
intent, but the further fact that there must have been some affirm-
ative act or acts during each biennial period in order that the
court may enter an order continuing the conditional decree.

Article XI, Section 2 of the Constitution of the State of
Colorado prohibits any city from becoming a shareholder in any corpor-
ation or company, public or private, except in specific cases not
here involved. Case law appears to make a distinction between public
corporations and private corporations, uniformly denying a city the
right to be a shareholder in a private corporation.

WHEREFORE IT IS THE ORDER OF THE COURT that the Motion
to dismiss because there was no allegation of intent should be, and
hereby is, denied, and

IT IS THE FURTHER ORDER OF THE COURT that the Motion to
dismiss because the City has no standing to file for reasonable
diligence should be, and hereby is, denied, and

IT IS THE FURTHER ORDER OF THE COURT that the Motion to
dismiss because the Colorado Constitution prohibits the City from
owning stock ir the Company should be granted, but it is not granted
and the case should be decided on other points, and

IT IS THE FURTHER ORDER OF THE COURT that the Motion to
hold further action in abeyance should be, and hereby is, denied, and

IT IS THE FURTHER ORDER OF THE COURT that the application
of the City of Grand Junction for a finding of reasonable diligence
on the part of the Juniata Reservoir Enlarged, Inc., pertaining to
the remaining conditional portion of decree number 930 should be,
and hereby is, denied, and that portion of decree number 930 in the
amount of 1122.41 acre feet which has been conditional for the bien-
nial period of 1968-1969 should be, and hereby is, cancelled and
declared to be available for any other valid water decree.

DONE in open Court this 24th day of February, 1971l.

BY THE COURT:

ﬁi;éi*kélaézéLt 2,fzéax~ag_
] (;// Water Judge
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IN THE DISTRICT COURT Iii AND FOR
WATER DIVISION MNO., 4
STATE OF COLORADQ
Case Wo. W-18

IN THE MATTER OF THE
APPLICATION FOR WATER
RIGHTS OF C. V. HALLENBECK,
C. V. HALLEWBZCK, JR., AND
C. A. HALLEWBECK

Il MESA COUNTY

JUDGMENT AlLD DECREE

Tt st St et gt Nt

This matter came on for hearing on the 22nd day of
September, 1979, vpon the application of the applicants for a
water right, the applicants being present in person and by their
attornesys, Mr. William G. Waldeck and Mr. Marvin Woolf, and the
City of Grand Junction appearing in opposition thereto appsaring
by counsel, D. J. Dufford, and after hearing the evidance,

THE COURT DOTH FIND:

That: this case was consolidated with case number W-130
for hearing; That the Findings of Fact and Judgment in case number
W-130 should be made a part of this recoxrd, and consolidated with
this case for consideration; That the application should be granted.

WHEREFORE IT IS THE ORDER OF THE COURT that the Findings
of Fact and Judgment in case number W-130 should bs, and hereby is,
made a part of the record of this case, and should be taken into
consicderation in making this decision, and

IT IS THE FURTHER ORDER OF THE COURT that the application
of C. V. Hallenbeck, C. V. Hallenback, Jr., and C. A. Hallenback
should be, and hereby is approved for 5,548.7 acre fest of water
as a conditional decree dating from and after February 24, 1970,
with a historical date of April 2, 1967.

DONE IN OPEN COURT this 22nd day of February, 1971.

BY THE COURT

_2Ezgjff%¢422a,2‘éﬂa==.ﬁ_.
Judge
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DISTRICT COURT, WATER DIVISION NO. 4, COLORADO

Case MNo. 82CW280 Ref. W-18 and W-638

IN THE MATTER OF THE APPLICATION FOR WATER RIGHTS OF:

CITY OF GRAND JUNCTION, COLORADO, in Mesa County,
Colorado River drainage

Applicant, City of Grand Junction, Coloradoc, by its
attorney, D. J. Dufford, P. O. Box 2188, Grand Junction, £
Colorado 81502, by Application filed October 12, 1982,
requests a continuation of conditional rights and an
absolute decree.

FINDINGS OF FACT

1. All notices required by law of the filing of this
application have been given.

2. The Referee has jurisdiction of this case.

3. The time for filing of statements of opposition has
expired, and no such statements have been filed.

4. Applicant has completed a portion of the appropriation
as required by the Conditional Decree issued in Case !No. 638
on February 24, 1970. Diversion of 4,154.6 acre feet of
water has been used by the City of municipal, industrial,
domestic and other beneficial U uses. Therefore an Absolute
Decree for 4,154.6 feet of water is appropriate at this
time. .

5. Applicant has not shown sufficient intent to further
enlarge the reservoir to justify the continuance of the balance
of the conditional decrees in Cases No. W-18 and W-638. Therefore
the balance of the decrees should be denied.

RULING

The Applicant is hereby granted an ABSOLUTE DECREE for
4,156.6 acre feet of water from JUNIATA RESERVOIR SECOND
ENLARGEMEMNT for municipal, industrial and domestic
uses, from a point of diversion on the high water line

/y}o-olé
%
| ‘ \\



at the Northeast End of the dam, from which the Northwest
Corner of Section 31, Township 12 South, Range 97 West, 6th
P.M. bears North 79°00' West 815 feet, with appropriation
date of April 2, 1967, adjudication date of December 31,
1968,

The applicant having failed to show intent to complete
the balance of the conditional decree issued in Case Nos.
¥W-18 and W-638, to JUNIATA RESERVOIR SECOND ENLARGEMENT,
thé same is hereby CANCELLED. — - -

Dated this égig?day of tZPB!Q s 1984,
#laa‘rvL‘?ZC:Qaq

Aaron R. Clay, Wajer Referee
D1v191on No. 4
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DISTRICT COURT, WATER DIVISION NO. 4, COLORADO ;

Case No. 82 CwW 280 (Ref. W-18 and W-638)

PROTEST TO REFEREE'S RULING

THE APPLICATION FOR WATER RIGHTS FOR THE CITY OF GRAND JUNCTION,
COLORADO, IN MESA COUNTY
COLORADO RIVER DRAINAGE

The Applicant, City of Grand Junction, Colorado ("City"),
submits the following protest to the ruling of the referee entered
in the above entitled case on April 25, 1984. In support of its
protest, Applicant states:

A. Applicant does not protest that portion of the ruling
which granted the Juniata Reservoir-Second Enlargement an absolute
decree of 4,156.6 acre feet.

B. Applicant does protest that part of the Referee's ruling
which reads as follows:

The Applicant having failed to show intent to

complete the balance of the conditional decree

issued in Case Nos. W-18 and W638, to Juniata

Reservoir-Second Enlargement, the same is hereby
" CANCELED.

C. There was no basis for canceling that part of the decree
issued to the Juniata Reservoir-Second Enlargement on October 24,
. 1970, which remains in a conditional status.

D. In connection with its construction of that portion of
the Juniata Reservoir-Second Enlargement to hold 4,154.6 acre feet
of water, the City expended in excess of §1,000,000.00 to
construct that portion of the Second Enlargement for which an
absolute decree was granted.

E. The City has not abandoned the remaining portion of its
conditional decree. The conditional portion of the decree and the
further enlargement of the Juniata Reservoir-Second Enlargement,
is an integral part of the City's development plans for municipal
water service.

THEREFORE, the City requests the Court to amend and modify
the Referee's Ruling of April 25, 1984, to find that the City has
been diligent with respect to the remaining conditional portion of
the decree awarded to the Juniata Reservoir-Second Enlargement
‘and, if necessary, to permit the City to present evidence of its
intent to complete the Juniata Reservoir-Second Enlargement to its
full decreed capacity.



Dated this 9th day of May, 1984.

DUFFORD, WALDECK, RULAND,
WISE & MILBURN

Att Applicant
900 Vvall Federal Plaza
P.0O. Box 2188

Grand Junction, CQ 81502
(303) 242-4614






«1strict Administrator
Montrose County
Courthouse
Monirose, CO 81402
Telephone 249-9676

Combined Courts:

Della County

Fifth & Palmer
Delta, CO B1416
Telephone 874-4457

Gunnison County
Counthouse Bldg.
Gunnison, CO 81230
Telephone 641-3500

Hinsdale County
P.O. Box 245

Lake City, CO 81235
Telephone 944-2227

Montrose County
P.O. Box 368
Montrose, CO 81402
[ Telephone 249.9676

~ Montrose County
Associate Court
P.O. Box 78
Nucia, CO 81424
‘elephone B64-7373

uray County
P.0. Box 643
Ouray, CO 81427
Telephone 325-4405

San Miguel County
P.0. Box 919

Telluride, CO 81435
Telephone 728-3891

Water Division Clerk
P.O. Box 368

Montrose, CO 81402
Telephone 249-9676

Probation Department:

Montrose Office
P.0, Box 1307
Monirose, CO 81402
Telephone 249-8622

Delta Office
Courthouse, Room 305
Filth and Palmer
Delia, CO 81416
Telephone B74-4457

Gunnison Otfice
Gunnison County
Counthouse
200 East Virginma Ave,
Sunnmison, CO 81230
Ylephone 641-0695
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State of Colorado

SEVENTH JUDICIAL DISTRICT

June 26, 1984

PO Judge Brown

FROM: Referee Clay

RE: 82cW280, City of Grand Junction.

You have asked me to write you and explain my
reasons for cancelling the balance of the conditional
decree to the Junliata Reservoir, r&Zhe than granting
diligence and continuing it for four years.

First, I looked at whether the City had
completed the project as contemplated in the original
decree. From everything I could find, the Clty had a
plan to raise the dam a certain number of feet (ten,
as I recall). Once that was done, the reservoir was
supposed to have an additional 5,948.7 acre feet. As
it turned out after the reservoir was raised the con-
templated number of feet, the reservoir didn't quite
increase by the 5,948 acre feet. However, it appears
to me that the project as designed was completed.

Second, I looked to see if the City has
definite plans to make use of the balance of the condi-
tional right. 1In considering this, I tried to use a test
of whether they have the intent etc. necessary to justify
a new conditional decree. My understanding is that the
City has no definite expansion plans, no time fable for any
expansion, and in fact, is not sure that the additional
water is needed. In that circumstance, I don't feel
that the City would be entitled to a new conditional decree,
and so is not entitled to a continuation of the o0ld one.

If you would like to discuss it further, let
me know.

Siqcerely,

')Z‘Tcl-...‘}v\_ R (‘/i"....

Water Releree
Division No. 4

}\_{fga- "R e @’
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DISTRICT COURT, WATER DIVISION KO. 4, COLORADO aci 24135*
Case No. §2-CW-280  Ref. W-18 and W-638 Kay Milizs, £.0% .

AMENDED RULING AND DECREE OF THE COURT

IN THE MATTER OF THE APPLICATION FOR WATER RIGHTS OF:

CITY OF GRAND- JUNCTION, COLORADO, in Mesa County,
Colorado River drainage

Applicant, City of Grand Junction, Colorado, by its zttorney,
D. J. Duffcrd, P.O. Box 2188, Grané Junction, Czlorado £1502, by
Application filed October 12, 1982, requests a continuation of
concéitional rights and an absolute decree.

FINDINGS OF FACT

l. All notices regquired by law of the filing of this
application have been given.

2. The Court has jurisdiction of this case.

"3. The time for f£iling of statements of opposition has
expired, and no such statements have been filed.

4., Applicant has completed a portion of the appropriation
as required by the Conditional Decree issued in Case No. 638
on February 24, 1970. Diversion of 4,154.6 acre feet of water
has been used by the City of municipal, industrial, domestic
ané other beneficial U uses. Therefore, an Absolute Decree
for 4£,154.6 feet of water is appropriate at this time.

5. Based upon the Applicant's motion for summary Jjudcment,
as well as its memorandum brief and an affidavit in support of
saiéd motion, the Court finds that the Zpplicant has demonstrated
reasonable diligence to keep in full force and efiect its condi-
tionazl water right to the extent of 1,791.4 acre feet is not rmace
absolute by this order. The basis for this finding is the
Applicant's completion of a portion of the second enlargement of
the Juniata Reservoir, engineering stucdies which it has made
concerning future enlargement, and its expressec intention to
complete the second enlargemsnt so as to Zully utilize its con-
Citionally cecreed capacity. For these reasons the Referez's
ruling of kpril 25, 1984, shoulé be amenced to continue +that
portion oI the conditional decree which was cancelled by the Relferese.

DECREE

The Applicant is hereby granted an 2BSOLUTE DECREE for
4,15€.6 acre feet of water from JUNIATA RESERVOIR SECOND
ERNLARGEMENT for municipzl, industriazl ané domestic uses, ZIrom
2 point of diversion on the high water line at the Northezst



End of the dam, from which the Ncrthwest Corner of Section 31,
Township 12 South, Range 97 West, 6th P.M. bears Korth 79°00°' *
west B8l5 feet, with appropriation date of April 2, 1967, adjudi-
cation date of December 31, 19692,

It is the Courtﬁruling that reasonable diligence has been
shown and that the JUNIATA RESERVOIR SECOND ENLARGMENT 1is
approved and granted continued conditional status with respect
to 1,791.4 acre feet.

The Applicant shall be required to demonstrate additional
reasonable diligence not later than the month of October 1586
{being four years from the date of its application in this action)
and every four years thereafter until the right is decreed absolute.

Dated this 24th day of October, 1984.

S A A

Water Judge
Water Division No. 4

Xc: Ruland
Div. Engr.
State Engr.

Toid 0298 e
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IN TPY DISTRICT CCOUET 1IN AND FOE THE
CCUNTY OF MESA AND STATFE OF COLORADO
No. 16803

C. V. HALLENBFCK,
Plaintiff,

VSe

THE CITY OF GRAND JUNCTION COLORADO,

8 municipal corporationj; CHAMBERS
RESERVOIR COMPANY; DEFP CREEK
RESERVOTR COMPANY3; GRAND MESA

RESERVOIR COMPANY, individually and

as members of Grand Mesa Reservoir
Pool, an unincorporated associationg
and W. D. BRADBURY, individually and as
secretary and member of the Grand Mesa
Reservoir Pool,

FINDINGS, CONCLUSIONS
OF LAW AND JUDGMENT

FILED
IN DISTRICT COURT
MESA COUNTY. ONLNRATRA

MAY 1 - 1969
Jéfz:u$9€5§52%F§a
[N
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Defendants.,

THIS MATTER came on for trial on various of approximately
twenty days between March 27, 1968 and August 1, 1968, the‘Plaintiff
appearing in person and by his attorney William G, Waldeck, Esquire \\\\
and the Defendant, The City of Grand Junction, appearing by its
attorneys Dufford, Ruland, Uhrlaub and Williams, the other Defendants
all appearing collectively by their attorney John B, Barnard, Esquire
and the Court being fully advised in the premises:

For simplification the Court will refer to the City of
Grand Junction as the "Defendant" and will refer ta the other Defendants
collectively as "The Pool", Many of the findings will overlap in
pheir'significance and the Court wishes all findings to be considered
as a whole, The Findings will, however, be broken down by categories
(A) Plaintiff's damages; (B) Storage and direct flow rights taken

~out of priority; (C) Carson Lakej (D) Twenty=pour Hour Rule: (E)
Penalties for allepged illegal storage: (F) Rescrvoir Ditch and Microe-
strainer discharge; (G) Juniata Enlarged Reservoiry (1) The Bolen

Anderson and Jacobs Ditch and Anderson Ditchji (I) Equitable relief,

F
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THE COURT FINDS:
A, DAMAGES

1, Since the Court's findings on Motion to Dismiss at
the conclusion of Plaintiff's case in chief, were made verbally,
they will be reiterated herein as pertinent, as determined from a
preponderance of the evidence in the whole trial.

2. The beginning of run off in sufficient quantity to
£ill the Juniata Ditch and junior priorities to a greater or lesser
extent varies from about the first of May to the sixteenth of May
as shown by the various records in evidence and graphically shown on
Exhibit 15. Though there was some testimony that in 1967 the run
off was late, the Plaintiff did not differentiate his water require-
ments to produce a crop between any particular years, The Court
examined Plaintiff's case with some scrutiny to determine }f any
evidence was adduced to show that for a crop Plaintiff's water quanti-
ty requirements were different in 1967 because of any particular
conditions existing that year. The Court found none. A re=examin-
ation of Plaintiff's own testimony reveals that he did not different=-
iate between irrigation years as to his standard formula that 1/%
acre foot of water was sufficient to maintain his.irrigated land to
produce good winter pasture provided such amount of water could be
applied in the month of May and in one instance he was specific in
-requiring that it be in mid May. The Plaintiff felt that such amount
of water must be applied before the ground became dried out as it
could in the month of Jjune and more so by July. The Plaintiff said
nothing to indicate the 1967 run in his ditches was ill timed, The

Court believed his testimony and there was no evidence to the contrary
3. With the application of such 1/% of one acre foot
of water, Plaintiff's lands will produce 1 1/2 to 2 tons per acre of

winter pasture if allowed to remain ungrazed until the winter period,

.Jﬁn,fyf?




By 1967, Plaintiff owncd some 807 acres of irrigated land but less
than 100 unspecified acres was used for cutting hay and the remainder
was irrigated for winter pasture,

%, In Plaintiff's case in chief, and in Defendant's case
there was no evidence a to the size of head of water required for
his ranch, At the rate of 1/4% acre foot per acre, it would require
202 acre feet of water for one irrigation of Plaintiff's 807 acres.
Mathematically, watermen do approximately equate 202 acre feet of
water to 101 cubic feet of water per second of time running for twenty-
four hours. For the facts pertinent to this case, it can be equated
to 10 second feet of water running continuously for ten days, a sub-
stantial continuous head of water without fluctuations.,

= 5« The Juniata Ditch decree provides for 21,25 second
feet of water of which Plaintiff owns ult,8 percent of the right or
9.52 second feet of said direct flow right. As to Plaintiff's No. 4
priority water (which he and others sometimes referred to as No, 2
water), Plaintiff owns 1.37 sccond feet of direct flow diverted
through the Juniata Enlarged Ditch head gate. The ditch below the
Juniata Ditch head gate and the ditch below the Juniata Enlarged
Ditch head gate join to become a common conduit before such conduit
reaches Plaintiff's ranch., Plaintiff's combined rights in these two
ditches of 9.52 second feet plus 1.37 second fect gives Plaintiff a
total righ£ of 10.89 second feet,

6. Examination of Exhibit SS and Exhibit 11 show that
in 1967 Plaintiff received as a minimum sum from the two decrees
for eleven consecutive days all in the month of May between May 21st
and May 31st without surges or fluctuations such 10,89 second feet of

 water., This provided Plaintiff with 239.58 acre feet of water well
in excess of the 10 second feet for ten days which would have bheen
required by Plaintiff's own formula to irrigate once his 807 acres.

7. Since by his own testimony, Plaintiff's land if so

2. 17 14
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watered would produce a good crop of winter pasture, the Court speci-
fically finds that the Plaintiff would not have suffered any total
economic loss of any of his acreage in 1967. Plaintiff's Exhibit G,
his own evaluation and survey of acreage suffering damage in 1967
shows some 260 acres in the category of total economic loss in 1967,
Thus Plaintiff failed to sustain his burden of proof of such damage.
8. The Plaintiff received substantially in excess of
this amount of water when it is considered that he received on June
5th and 6th, a full head from these two ditches, On June kth and
7th his No, % was full and the Juniata Ditch lacked less than 10%
of running full for a very small part of the day. There were some
nine other days when there was substantial water in the Juniata
Ditch and the No, Y right was full., It is significant that this
did not take into account any water he may have received from the
Highline Ditch and the Juniata Enlarged Ditch for irrigatibn purposes,
9. Of the Plaintiff's 807 acres, his evidence indicates
that he had some seventy acres (see Ixhibit G) in Tract 15, known
as the Kerstetter Place, or possibly as much as 100 acres in the
Kerstetter Place which he could not water from the two above mentioned
ditches and water had to come from the Highline Ditch right of the
Plaintiff., Plaintiff's right in the Highline Ditch is 930/4000 of
49,11 second feet of water or 23% of the ditch right amounting to
11.29 second feet when the ditch is full, The Plaintiff on three
separate occasions on cross-examination verified that in 19567 he
never stored a drop of his !ighline Ditch flow, Likewisec,  Plaintiff
insisted that he never asked the head gate tender to cut his share
of the Highline Diteh diversion in any amount in 1967. Plaintiff
" testified that no machine bogged down in the Highline Ditch was in
his part of the ditch, namely: Ashlecy Extension, to prevent getting
full 1967 Highline flow,

10, Again from his Uxhibit 8S, the low average flow

", —

o7 N

o = - —————



for twenty=four hours in the Highline Ditch only for the days in
the month of May provided the ditch with a minimum of 241,17 second
feet. The average flow and the high average {low exceeds this sub-
stantially or probably nearly double. Plaintiff's 23% of this
water gave him 55,47 second feet in May which would have covered

by his formula 65.47 second feet for twenty-four hours equals 110
acre feet) L40 acres,

11. Plaintiff stored none of this Highline water and
presumably he used it on his ranch for irrigation. He asserted that
when the surges and fluctuations were too great for practical irrig-
ation that he ran the water through the Juniata Fnlarged Ditch head
gate to the Reservoir rather than keep it in the Highline Ditch., It
is fair therefore to find that even though fluctuating, the Plaintiff
had adequate Highline flow to cover Tract 15, the Kerstctter Place.
The Kerstetter Place, Tract 15, is the one on which he asserted
total economic loss in 1967, From Exhibit F, it appears that Tract 16
is also served exclusively by the Highline Ditch. By Exhibit G,
Tract 16 was totally lost before 1967, however, had Plaintiff chosen
to irrigate same in 1967, the zbove analysis shows that he received
substantially sufficient water to do so in addition to the water for
Tract 195.

12, Again with relation to the Highline Ditch right,
there was'substantial water received in June and some water in May
before the 2lst, comparing BExhibit SS and Exhibit 1l. This additional
water in the Highline Ditch further supports the conclusions that
Plaintiff should not have suffered any loss in 1967.

13.‘ In contrast to and by way of change of a finding
~ made by the Court in the ruling at the end of Plaintiff's case in
the motion to dismissj; the Court now finds that it erred in asserting
that the Defendant in its Grand Junction Flow 1ine and Water Vork
(FL&WW) Ditch took water between June 20, 1967 and September 1, 1957

in excess of its paramount right to 7.8 second feet and which could




—— e — = 4

have becn available to the Plaintiff under Plaintiff's direct flow
decree, The recorder strip charts in evidence do not reflect the
source of the water in excess of 7.8 second feet, sce Exhibit A-18.
However, on examination by the Court of the original field books in
evidence, it is plain that the water taken during this period after
June 20, 1967 was in fact a run of reservoir water. Only the
original field book shows a break down of the water in the pipe line
by way of deeree for direct flow and the amount of water in the pipe
line as a run of reservoir water, Exhibit A~17 does not show such
break down, The Court therefore subsequently finds that there was
no taking of water in the FL&M Ditch out of priority in 1967 from
arid after June 20th,

14, Without excecption all Plaintiff's claims of storage
or direct flow taken out of priority by the Defendant or the Pool in
1967 was during the run off period, Plaintiff's case indicated some
assertion of improper storage of rain water later in the summer but
Plaintiff made no attempt to show any substantial amounts or that th
was any causal relationship between such improprieties and Plaintiff
crop damages, The only loss which Plaintiff claimed for 1967 after
run off period, shown by Exhibit G, concerns a total of eight} acres
all of which (Tracts 3, 6, 9 and 17) were subject to irrigation fronm
any of Plainfiff's ditches. Fach of the damaged portions of such
Tracts should have been watered the first time during run off as
above found and may have been watered in April as well as Plaintiff
testified, Some of his Tracts were being watered from the Juniata
Reservoir. A loss to these Tracts after the run off could not be
attributable to the Defendant or the Pool where it was Plaintiff's
fajlure to water these Tracts during run off, Also Plaintiff faile
to show that the water which was stored in the Juniata Reservoir ar
the Juniata Enlarged Reservoir in 1967 could not have been used to

prevent any partial economic loss to these eighty acres after run ¢
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Plaintiff's claim of loss was not rclated to lack of stored water
in the Juniata Reservoir and the Juniata Fnlarged Rescervoir but all
of his case evidence pointed toward interference with his direct
flow rights by the alleged illegality of storage and direct flow by
the pefendant and the Pool,

15, Casting doubt on Plaintiff's damage figure of $50.00
per acre for only partial economic loss in a given year, the Court
notes that based on Plaintiff's formula of being able to water four
acres of land with each acre foot of water, this means that he valued
each acre foot of water for one season only st $200.00., By contrast
Mr, Jex's appraisal of the purchase price figure of a permanent
decreed right to one acre foot of water is $160.00 per acre foot.

& 16, It was not until 1967 that Plaintiff made a care=-
ful survey of his alleged damages and he was unable to say if his
total economic loss to acreage was in fact in 1967 or 1963 or when,
Plaintiff admitted that he could not break down his lo;ses year by
year,

17. On August 8, 1967, Plaintiff gave a run of reservo?
water to Doctor Monro to save the donee's crops and Plaintiff assert
that it did not hurt his own ranch because it did not come during
run off, Any such delivery negates his partial economic loss since
such water would have been used to mitigate his own Josses from 2n
or 3rd cuttings of hay.

| 18. The Plaintiff proved that there were 990 acre feet
of water carried over in the Juniata Enlarged Reservoir from 1966 t
1967, Plaintiff was entitled to one-half of this storage, This
figure was Plaintiff's figure on May 1, 1967 after Plaintiff had
already irrigated some of his lands In the month of April {rom car:
over storage. Plaintiff emphatically asserted that his losses in
1967 came in May, June and July and prior to the August 8th gift o
vater to Doctor Monro. He, at no place, asserted that he was shor

of storage water in the Juniata Reservoir for the production of ha
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cuttings after the run off perjod., Ilis entire claim rclated to mis-
appropriation during the run off period,.

19, Plaintiff's position might be that he required
his share of the Juniata Enlarged Reservoir storage from 1967 for
winter stock water rather than for hay in the summer of 1967, this
is refuted by his own testimony that even though he ran stock water
all winter (late 1967 and early 1968) he ran some one to two second
feet but that he averaged under one second foot and that during good
weather when the ditch did not freeze up that the flow was down to
as low as 1/4 sccond foot., Assuming a figure above Plaintiff's
asserted average, namely, one second foot consistent run for six
months of winter and you have a use of approximately two acre feet
pe£ day or a total of 360 acre feet, This should be compared with
the 665 acre feet decreed in the Junista Enlarged Reservoir for winter
stock water, (compare Finding G~1 below). Plaintiff's run of the
assumed 360 acre feet is in the Reservoir Ditch which he asserted
also serves all other users and owners of the stock water decree.

20, In addition to the carry over water, Plaintiff
had available one=half of the Juniata Enlarged Reservoir gain from
storage or 603 acre feet for summer jrrigation in 1967, Plaintiff
asserted that he used none of his share of 603 acre feet of storage
in May and as the Court found above, he had no suchk nced.

21, Plaintiff as a one~slixth fractional owner of Cham=
bers Reservoir was responsible with the Pool for any asserted illega
storage in that Reservoir. In 1967 when the reservoir leak dissipat
its entire storage, Plaintiff and the other direct flow decrce hold~
ers from Kannah Creek received all of the benefit after tﬂe run off
period beginning June 3rd when storage stopped. Plaintiff's counse”
asserted that Plaintiff was not responsible for acts of illegal sto
age by his Agent, the Pool. However, there was no evidence that

Plaintiff instructed or ordered the Pool to treat Chambers Reservoi



in any monner ditferent than nll other Pool Beacrvolrn,

22, Plaintiff's evidence of the value of the loss to
crops did not at any period take into aceount the out=of-pocket
expenses of production,

23. Convincing evidence that Defendant did not use exccsse
ive water which might have belonged to the Plaintiff is found [rom
Mr, Jex's figures in Exhibit 12, showing that if the Defendant had
used nothing but its 7.8 second fcet or paramount deecree for 365
days of the year, that said paramount decree should have come within
200 acre feet of Defendant's total actual use and which 200 acre
Tfect is represented many times over by Defendant's storage rights.
Defendant's remainder of storage rights amount to some 4,700 acre
feet when the reservoirs are full, all of which was released to the
benéfit of the Plaintiff and other Kannah Creck users. The only
holder over storage was in Carson lake whose total deeree is 637 acre
feet or in the Juniata lnlarged Reservoir, where Dafendant by the
evidence never withdrew its full share,

24+, From the Highline Ditch and the Juniata Ditch head
gate alone, (exluding Plaintiff's rights in the Juniata Enlarged
Ditch and his No. 4 priority) in 1967, Plaintiff diverted some 594.3
acre feet of water by direct flow in the run off period or nearly
three times the quantity the Court computed as necessary for him to
have irgigated his ranch once.

25. Concerning Plaintiff's claimed total economic loss to
certain of his acreages for years prior to 1967, the Plaintiff's own
testimony was to the effect he could not breakdown his losses year
by year. Additionally, Plaintiff stated that he had problems in
defining any éppcific amount of losses from 1960 through 1966, Agair
the Plaintiff stated that the amount of water of which he was dn-
prived each year had to be by gurss or by observation without speci~
ficity. Particularly his observations were impeached when he assert-
~d his presence on the mountain top via lands Fnd road in mid-May,
1967 to observe illegal storage in fGrand Mesa No., 6 énd other resere

voirs when it was later proved that said road was snow bound until



June 3rd by the man who cleared the road, Mr, Aronse, There wan

no testimony in Plaintiff's case as to the nir market volur of

the ranch or the crops before and after the alleped damapges, in fact,
Plaintiff asserted he could not testify as to the fair market value
of the lands in 1962, There is in the evidence no tie between any
loss of water and any particular piece of land. Therc is no proof why,
with the water available, at least one application of water during
the May run off, could not have been used on each Tract, Plaintiff
could not even designate in particular ycars when total economic
loss occurred to each Tract., Close examination of Exhibit G demon-
strates that Plaintiff's claimed losses prior to 1967 were alil in
the category of total economic loss which Plaintiff's testimony
equates to the fact that the acreage was not watered cven once in
run off to the extent of 1/M acre foot per acre.

26, FExamination of Fxhibit 15 and other evidcnece of tetal
flow based on the USGS Gauging Station for each year plus storage
and carryover storage, shows that Plaintiff should have had no less
water in each of the years during run off than Plaintiff had in 1967.
A1) of the witnesses agree that 1967 was the worst or shortest water |
year, In 1963, also a short year, the Pool was penalized by the
water officials for alleged illegal water storage and the water was
released at a time when according to all the witnesses it became
of maximum benefit to the dircect flow riphts of the Plaintiff and
any other direct flow holders who may have been éamagod.

'27. In 1963, the Plaintiff sold enough reservoir water
stored during run off to the Defendant., 300 acre feet for $h,875,00,
to have prevented total economic loss to any of Plaintiff's irrigated
tracts,

28. In the yesrs 1962 through 1966, there was carryover
water by the Plaintiff in the Juniata Reservoir and the Juniata
Enlarged Reservoir of 500 to 700 acre feeot minimum. In these years
there was no testimony that this carryover water was cven used as a
part of the 665 acrec foot stock water decrce. The Agrrements for aw:

ability of the Kerstetter valve as a substitute for vwinter stock




water {n cach year prior to 19C7 made 211 of the water in Lhe reaers
volr available for irrigntion of Flaintiff's erops, The waler from
said valve served Plaintiff's and other stock water users' needs

on a traded basis, as to which Defendant never collected or used

the consideration, namely: additional water from the Juniata Fnlarged
Reservoir.

29. After the close of Plaintiff's case and its rulings,
the court allowed Plaintiff to continue with his case for damages
for the year 1966 for losses desipnated as partial ecocnomic losses,
In 1966 in the Highline and Jniata Ditches alone during run off,
Plaintiff received 1100.,9 acre feet of water which should have
prevented 211 other forms of economic losses in that year {(compare
this with Finding No, 24 above dor 1967). Any misappropriation by
th; Defendant or the Pool with particular emphasis by the Plaintiff
on appropriation by the FL&WW Ditch, was not such as to deprive the
Flaintiff of sufficient water neccssary to cover his whoip irrigated
ranch some four times over at the ratr of 1/% acre foot per acre.
Plaintiff could have taken his full share of Highline Fitch decree
for eight days in 1966, see Exhibit 15, but compare to Exhibit A-11,
At best for Flaintiff's case, he could have asserted that the
Defendant took 4,2 second et of water in excess through the FL&WW
Ditch for thirty-four days. At 4.2 second feet per day for thirty-
four days, there are 285 acre fect which might Have been taken out
or priority. This, however, should be compared with stored water
in the Juniata Enlarged Reservoir through the Juniata Enlarged Ditch
which is junior in priority to the FL&WW, B8Said Juniata Enlarged
Ditch completely filled the Juniata Fnlarged Reservoir in 1966
making available there some 2,413 acre feect. Plaintiff's 1/2
would be 1,206 acre feet compared to the above noted 285 acre feet.
Plaintiff's own Fxhibit A-]11l shows the Juniata Diteh iﬁ 1966 filled
for thirty~five consccutive days, Fxhibit 15 shows only nineteen
days, at the time when Plaintiff would have had to have been damaged

Partial economic loss would have to be afrer the time when the FL&W
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Ditch crased its diversions and rescrvoir water was plentifully
available., At onz point in Plaintiff's cross-=cxaminatlion he
speccifically admitted there werc no tracts in 1966 which suffered
partial economic loss, In addition Exhibit (i so indicated,

30, The only evidence of value before and after the
alleged losses Is that of the Plaintiff himself concerning the price
of his total ranch in 1966 and again in 1967} This evidence shows
that his price increased in that period from %$37%,000.00 to
$500,000,00. Plaintiff offered some explanation of the increase
being limited to certain survey work done by the Plaintiff on the
Juniata Fnlarged Reservoir. Iowever, there was no evidence
satisfying to the Court to explain the substantial incrcase in
value, which totally negates Plaintiff's claim of loss in 1966 or
1967.

31. In 1967, from the 1967 Field Book, Exhibit Q; the
Court computed the extent of FL&WW diversions compared to the times
the Highline Ditch could be calling for the water shown graphically
on Exhibit 11, and when the Juniata Enlarged Ditch was not taking
what the Highline Ditch could have had if it had asked for it.

This excess taking by FL&WW occurred on May 16th through May 26th
and on May 29th and 30th., For such hours the FL&WW took 42,1 acrc
feet. If such water had gone to the IHighline, Plaintiff's 237
would have given him 9,7 acre feet. Again from Exhibit 131, the
Juniata Enlarged Ditch in 1967 took substantial water before the
Defendant and the Pool were allowed to store in reservoirs senior
to the Juniata Enlarged Ditch, The FL&WW, also senior to the
Juniata Lnlarged Ditch, got none of this water. The dates arc May
11, 12 and 16th and the excess amounts taken by Junjata Enlarged
Ditch were 43,7 acre fect to detriment of the senior reservoirs.
The Court does not have a figure representing Plaintiff's share of
water in the Juniata Enlarged Ditech, however, if the water resulted

in storage in the Juniata Enlarged Rerservoir, Plaintiff would be
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he entitled to one=hnlf or possibly na much nn 21," acre feed,
B, STOLAGE OUT OF PRIORITY

l. Though C, V, Hallenbeck, Jr.'s testimony, shown
in vwords and figures as Exhibit A-11, substantiated by his person2l
opinion as an expert, indicated storage out of priority by the
Defendant and Pool reservoirs in May, 19673 the evidence does lack
any positive proof that the time of the alleged storage was in
fact coincidental with the time of the shortage in Plaintiff's
direct flow decreces. This element of proof of timing of storage
compared to shortages in the direct flow deerere pervades the
proof in Plaintiff's, Defendant's and the Peol cases. The Court
does not find a proper demand based on &2 dur process proceeding
under the Colorado statutes to require before the runoff season ol
1967 automatic recording devices on all of the mountain top reser=
voirs except solely Carson Lake. The water officials themselves,
particularly George Fickens, agreed that he had insufficicnt data
to administer the priorities in the watershed properly.

2. For 1967, the Court is satisfied with the proof
that the Juniata Enlarged Ditch, holding a priority junior to all
but four of the mountain top reservoirs, was receiving at least
limited amounts of water throughout the period when the controversy
ensued between the water officials, the Defendant and the Pool as
to whether or not the reservoir gates should have. been reopened on
May 18th5 19th or 20th, once having been closed lMay 17th by consent
and order of the water officials given on May 16th.

3. The setting for the head gate to the FL&WW Ditch was
generally determined by George Pickens only once a day although all
of the cvidence indicates that there was tremendous fluctuation in

. the stream over each twenty-four hours. There was no taking of
water for the FL&WW Ditch against the orders or instructions of the
water officials, or such diversions without the knowledpge and cone

sent of the water officials.
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Lk, Substantisl water was token May 20th and lay ?1st,
1967 by the Highline Ditch and the Juniata Fnlarpged Ditch as against
senior reservoir rights on the mountain before Mr. Pickens re=-
ordered reservoir storage on May 22nd. The May 20th order to re-
open reservoir valves was without regard to any of the reservoir
priorities.,

5. The administration of the stream was inconsistent
to prevent four days of substantial wast of water to the Gunnison
River at the end of the 1967 runoff season. Likewisq the Highlinc
Ditch, Landers Extension, ran waste of a full 40 second feet of
water to the North Fork for one full day without coordinstion bet-
ween the head gate tender and water officials to prevent same,

i 6. Only when there is active snow melt on the top of
Grand Mesa is there sufficient water to provide storage and surges
in the stream sufficient to fill the Highline Ditch decfee and more
junior decrees. These surges occur daily and come at an average
time of 10:00 o'clock P.M, with little fluctuation in time. The
top of Grand Mesa production of direct flow water or storage water
is directly related to changes in temperature which happers daily and
varies substantially from day to day in the range of change. 7Eng
shortage of water in Kannah Creck to fill direct flow decrees is
8s directly related to temperature change_ on ;bé top_of Grapd lesa
a to _any agserted oper ape of water a vidence
Js unconvincing to satisfy the Court that it is soldv one or the
other, (Emphasis supplied) The amount of such storage ocut of priori
and location though is not determinable from the evidence. Consist-
ently, witnesses in Plaintiff's case gave opinions that storage in
the junior reservoirs on the mountain prevented filling of senior
decreed flow down stream and just as consistently the same witnesse:
admitted on cross examination that the same effect on the senior

direct flow decrees could have been caused by changes in temperature
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popularly called "frecze backs", Lopically there iIs merit to
Charles V., lallenbeck Jr.'s opinion that in 1963 sinece estimated
storage for a two week period was roughly 2/3 of the total flow in
the stream at the USGS gauging station for the entire month of May,
it is indicative that storage has taken place out of priority. But
again his prefacing foundation for such opinion indicated that to
be accurate he would have to have data on water stored as a function
of continuous timing plus the same timed information on stream
fluctuastions and on all calls for water both senior and junior.
Admittedly those time facts were missing.
7. There was a conflict of evidence between the

Plaintiff on one side and Mr. Raber, Mr. nrouse and others on the
other side as to whether the lilallenbeck Mo. 2 Reservoir valve was
closed during the winter prior to approximately 1997 when water
‘ officials disallovwed closing of most reservoir valves in the fall.

Plaintiff generally operated llallenbeck No. 2 Reservoir as his

owvn up to 195% in the same manner as the Defendant has done since.

In face of his own reservoir operations, Plaintiff asserts that
- there has been no proper stream administration in the last thirty
two years on Kannah Crcek. Consistently, Plaintiff with other
reservoir owners, had never rcopencd the reservoir valves once closed
for storage during runoff. The Plaintiff never attempted to stablize
in-flow and out-flow of his reservoir at times when freeze backs
caused stream shortage. Since 1954, Plaintiff's owncrship of interest
in Chambers Reservoir and Deep Creeck Reservoir has likewise resulted
in no request by Plaintiff that these reservoirs be operated
differently than the others to prevent illegal storage to the detri-
ment of direct flow decrees, Likewise, before the 1954 sale of
llallenbeck No.'l Reservoir to the Defendant, Plaintiff admits he ofte
used Highline Ditch irrigation direct flow decreed water for storage

in said reservoir. Likewise, Plaintiff still fills and refills
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Innumerable time cach year his undecreed six acre {foot pond on
Purdy Mesa and nses it as a stabilizing basin. Tt is neteworthy
that the Plaintiff is the only complainant in the litigation and
yet he ownseveryone of the alleged encroached upon rights jointly
with other water users who have not scen £it to complain,

8. The Court finds that on Mr, Ralph Kelling's determinatio
on May 21, 1967, that some 279.0% acre feet of water had been wrong-
fully impounded in Deep Creek Reservoir and Hallenbeck Reservoir
No. 2 was subject to some frailties, namely: Deep Creek Reservoir
carries 3 decreed priority senior to the Hfighline Ditch whereas
Hallenbeck Reservoir No, 2 decreed priority is junior. W¥r, Kell-
ing's testimony is thus irrelevant that a basis for the determin-
ation of impounding was the fact that the Ilighline Ditch was not
full in the period of May before the 21st. 1His basis 3s to Hallen-
beck Reservoir No., 2 may be valid. Ilowever, as to both reservoirs,
the determination of timing is lackinpg. Theve is conflicting
evidence as to whether such water was stored in the two reservoirs
from peaks when senior decrees were full or could have been full,
or whether there was substantial snow melt during the low flow
for those days to store water also. Without such time element, the
issue can not be resolved.

9. Until 1968, the practice was generally to close all
mountain top reservoir valves the same date regardless of priority
because of.the substantial hardship in making two or three trips.

- The runoff comes from almost nothing for the Juniata Ditch to
enough to Till most of the junior decrees in almost a days chanpe,
The priorities may be such that storage out of priority can be
prevented if all reservoir valves are closed the same day in in-
discriminate order., MWMr. Jex and Hr, Raber both gave opinions that
closing the reservoir valves in the fall does not make any change
in the rights of senior decrees, and cemparing years prior to 1957

and afterwards on Ixhibit 1%, seems to bear this out, HMHr. Jex and
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e B, Ve MaTlenbrek, Jr, poave onpisine oplatepa of Lbe o aeenroaer ol
Fxhihit A=11 ard unetlier i proved Sncroper storaere foe 1952 throurh
1967. This Court is satisfied that sowe improper storage took ntnae,
but as above found, such impropricties are difficult if not im-
rossible to measure from the evidence available, Mr, Jex admik-~
tedly opined no encroachment by eleven reservoirs on Plaintiff's
rights but admitted possible encroachment by five reservoirs. lie
further is convinecing that such encroachment by five junior reser-
voirs were at the daily peaks of Kannah Creck flow and at times
when Plaintiff's Highline Ditch gate tender let such peaks go by
in favor of diversion through the Juniata Enlarged Ditch for storaece,
The order to reopen the rescrvoir valves by the water officials on
May 20, 1967 was on one of those days and would have helped only the
Juniata Enlarged Ditch since the Iighline Ditch was taking less
than its decree and all it wanted at the peak flow of the creek and
allowing part of its rights to be diverted in the Juniata Enlarged
Diteh. '

10. Though the water officials directed the flow to
be taken by the peferndant's intake pipe line, Defendant's witness
admitted that the FL&W took water out of priority on occasion, in-
cluding May 17, 1967. In studying the Exhibits, the Court is satis-
fied that both the FL&WW Ditch and the Juniato Enlarped Ditch diverted
water out of priority in 1967. 1In May, 1967, the Court is satisfied
that the Juniata Enlarged Ditch took substantial water at hours when
it is undisputed there was a specific and consistent call for same by
Mr. Keith Cinrk for three senior ditches, the Black, the Florence Berry
and the Williams Ditches, This occurred on several dates, May 12th,
16th, 18th, 20th, 21st, ?4th through the 30th, On the other hand, Mr,
Clark had been manipulating his head gate without consent or suthority
from the water commissioncr which was improper regardless of his
rights thereby heing encroached upon,

11e The watershed involved derives some moisture annual-
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[ ly from natural rainfall after run off and brfore snow fall., This
rainfall varies {rom arid hills at the lowest elevation tno some
substantial rainfall on the top of Grand Mesa. Both sides took
issue with the other parties! practices in failure to operate
storage reservoirs in such a manner as to bypass all rainfall, It
was admitted by all parties that none of them in their respective
oprrations of storage rights do, in fact, bypass througn the storage
reservoirs any increjments to storage derived by rainfall.

12, 1Tt is significant in the request to the Court for

. antomatic recording devices on many of the ditches or reservoirs
that an automatic device is not self~executing and can do nothing
to eliminate improper water administratinn., Their sole purpose is
to gather information to make administration in the furture more
accurate and as one of the witnesses testified "to preserve facts
for a lawsuit",

C. CARSON LAKE

l. The Court finds that Carson liake iz not drained in
the fall and is used by the Defendant for municipal purposes in the
early spring and up to run off time. It is equipped with an auto~
matic device to record discharge and has been since 1965, but is
not operated yesr around,

2. Carson Lake had certain springs in its reservoir
bed which were tributary to Kannah Creek before the lake was made
and there adre certain stream tributaries to Kannah Crecek from the

~ southcast drainage area above the reservoir which are captured by
the reservoir when its valve is closed, These streams and springs
are such as to provide some year around flow which has been detere
mined by measurement by the water officials to be 1.8 second [ert,
The dam for the lake does have some leaks which below the dam shortly
join the Kannah Creeck main stream. The lake is part of the main stom
stream bed of Kannah Creek and a bypass canal allows diversion of
the main flow around the north side of the lake and back inko its

natural stream bed., This bypass canal during run off is [illed
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with snow at least during a part of its filling period, This was
admitted by both sides and viewed by the Court on its air view of
the area on May 23, 1963.

3. Because of its low elevation and extra large drainage
basin, Carson Lake 1s one of the first reservoirs to fill and yet
its priority is quite junior to most of the pertinent water rights
involved., It filled first in 1967, by May 24th or lay 26th st the
latest when the senior Highline Ditch had not yet filled. Being
(n the main stream of Kannah Creck below several other reservoirs
and where Kannah Creek always flows some water regardless of temper-
ature, Carson Lake must have taken some water ont of priority.

Y, Defendant has offered to allow use of Carson lake as
a surge tank and it is well sitnated for such purpose.

5. Therc being no evidence of the extent of leakagce
through the Carson Lake dam it is not convincineg to the Court that
1.8 second feet is necessarily too high a figure for reqﬁirnd by~
pass from Carson Lake when Carson Lake lost depth through 1967 summer
when it cmstantly bypassed 1.8 second feet through its discharge
valves, The same is truec of the evidence that with the dischargee
valves closed and Carson lLake spilline in August, that spillape is
constantly less than 1.8 second fcet,

D. TWENTY-FFOUR HOUR RULE.

l. The water offlicials, to a substéntial extent but not
consistently, allow the storage of water in junior priority reser-
voirs only after each senior right has received its full decreed
flow for a constant twenty-four hour period. Because the stream
fluctuates every day, this means that the peaks above the solid
twenty-~four hour low flow are deemed flood water and allowed to be
taken by any head gate able to catch the said [lood water repardless
of priority.

2. Mr. Woodrow Saunders admitted there is no practical
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wny ns Lhe stream 1a now mlm'nint."r-:d Loy hv( the mountnln Lop reacr—
voirs store the praks of Fannah Creeck surecs which are new hnine
taken by the Juninta Imlarend head rate which is junior to most of
the said roservoirs. Likewise, because these peaks are somewhab fme
practical to irrigate with when not a solid flow for twenty-lour hour:
Mr. Saunders approved allowing the Highline Diteh (not full) to by-
pass the peaks and allow the Juniata Fnlarpged head gate fo take the
water for storage ahead of reservoirs senior to the Juniata Enlarged
Ditch,

E. PENALTIES FOR ILLEGAL STORAGE.

l. Tn 1963 when illegal storage was declared by the

water officials, the mid or late summer release of the water rpreatly
henefited the direct flow decrecs. Apain in 1967 the asserted illega

storape in Ilallenbeck Reservoir #2 and the Drep Creek Rescrvoir was

not discharged by the water officials until October when it greatly

benefited the Plaintiff compared to san immediate dischareer during run
off. Plaintiff's first demand for relerase of it came not in run off
period but in July. Wr. Kelling in asserting the illepal storage in
Deep Creek Reservoir on May 21, 1967 becaune the Hijghline Diteh was
not full, fajiled to recognize that the senior Juniata Diteh was tall
that date and that the said Reservoir was itself senior to the High-
line Ditch which wasn't full that date,
F. MICROSTRATNFR.

1. It was undisputed that the Stadleman Brothers of
the Pool requested the water officials to chango Plaintiff's diver-
sion of the water coming as a discharee from the Defendant's micro-
strainer, The discharge runs soeme water constantly and surges on
frequent occasionz. This flow proceeds through a natural draw which
the Court finds to be tributary to the Vorth Fork of Kannah Creek |
which in turn is tributary to Kannah Creeck. The Plaintiff, howrver,
diverts the flow from the natural draw within 1/4 of a mile of the
microstrainer and runs the water through the RBeserveoir Diteh to
Plaintiff's Tands, This s the same Reserveir Diteh which earries
Plaintiff's water {rom the Juniata Beservoir to his lands. The

Microstrainer is located immediatrly below Hallenbeck Lermarvoir #1.
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' Pe The rare Hesnprvalr "Mieth nlan enllectas unter from

a sprine whiich is Inecated under the dile of the Juniaobtna Hndarveed
Beservoir in the hill side to which the aondiend of the Junialn
Reservoir dam abuts. It was nob disputerd by the opponents that
Plaintiff found said spring to be non-tributary in that it would nnk
flow even the short distance between its source and the high water
line of Hallenbeck #1,

2., If as Plaintiff testificd, a pipr onee carrvied the
microstrainer discharge flow under the Reservoir Diteh, it is plain
that such bypass of the Reservoir Diteh as a diversion is not present-
1y usnd. The Reservoir Diteh was in existenens prior to the construct-
ion of the microstrainer and the Plaintiff made no chanpge in the
Reservoir Diteh to prevent sdid diteh from diverting this {low Trom
the natural draw in which it mwms. The Plaintiff did not develon
this source of water anerw or increase an existing Tlow,

G. JUNTATA ENLARGED RESERVOTR AND HALLEHBECK RESERVOIR #1.

1. The decree which provides for the fillinzg of Juniata
Reservoir and Juniata Fnlarged Reservair includes the 665 ;crﬂ fert
of water for stock water which was the last filling appropriation
taken to drcreec., Thus in a year when the reservoir does not (ill
this stock water decree is the one which is shorted. The veservoir
djd not £ill in 1957 and was short of f£illing by an amomnk in eXcess
of this 665 acrc feet so that there was no restriction by decren
on the use of the water in the reservoir to livestock purpeszes only.

.2« The Hallenbeock Reservoir has baen nsed by the
Defendant for the last ten years as a regulating basin and has not
used its filling right by ditches which use the Juniata Reservoir as
a conduit., The Juniata Fnlarged Rescrveir being a junior reservoir
has thus gotten the full bennfit of the non=use of the Uallenbeck

Reservoir filling rights,

3. Substantially greater head of water is required from
the Juniata Tnlarged Resarvoir to supply stock in the winter to
prevent frecze ups than is requived for the actual consumption hy
the livestock,

It. In the evidence presented to the Court to make

absolute the 665 acre fooh decree, the quantity of water was not
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based on n preeine measure aff the past rang of uater neeessary to
supply water for livestock needs. The 665 acre Cnol quartity wan
decrecd to attempt to obtain good quality stock water on Furdy Mesa
and to improve the quality of the water down stream on Kannah Crecek
for winter use., The Court believes the Plaintiff was a participant
in the pre~trial discussions between the attorneys and the witness
who testifled when the conditional stock water decree was made
absolute,

1. THE BOLEN, ANDERSON AND JACOBS DITCH,

1. The Anderson Ditch used to {ill point Reservoirs
(Bolen, Anderson and Jacobs Reservoir, Bolen Reservoir, and Anderson
Reservoir No. 6) carries no decree as a direct flow decree. It
diverts water from Coal Creek and acts a a.watershed capture ditch
in the first part of its course before it crosses the divide {rom
the Coal Creek watershed to the Narth Fork watershed.

2. The decree for the Dolen, Anderson and Jacobs Ditch
is a direct flow decrece and not a decree for reservoir filling.
Though its head gate is no longer opencd in the fall so as to divert
water from Deep Creek there was a variance in the 1966-1967 winter
when it remained opened., Defendant's witness, Mr. Wing, admits that
the Bolen, Anderson and Jacobs Ditch is used by the Defendant to fill
the point reservoirs and that no records are kept on the extent
of filling of these reservoirs or their discharge;. These reservoirs
did not fill in 1967,

3. From the location of the Bolen, Anderson and Jacobs
Ditch head gate when the valve is closed on the Anderson Reservoir

‘No. 1, there is no water to run in the Bolen, Anderson and Jacobs
Ditch from its head gate. Yet said diteh is scnior to the storage
rights for Anderson Reservoir No. 1 and lo, 2 which are algo junior
to the Highline Ditch. What water flows in this diteh prior to the
spilling of Anderson Reservoir No, 1 must derive from the diteh as

a capture ditch for the watershed which it crosses enroute to the
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5



-~

North Fork droinage. The Bolen, Anderson and Jacobs Diteh as 2
capture ditch collects water from about 4% of the Kannah Creck
vatershed arca. The Anderson Ditch captures water from an area 3about
1% of such watershed.

I. EQUITABLE RFLIEF.

1. The evidence produced through Mr., Jex was undis-
puted that the 15% shrink charged cn reservoir runs between the
pertinent reservoir and the USGS Gauging Station, is excessive,

There was no testimony to show the accuracy of this firure or the
accuracy basis for the 5% fipure which Mr. Jex sugrested.

?. The mountain reservoirs, exeluding Carson Lake,
control only 19% of the Kannah Creek watershed and it would take
twelve men during runoff to man each reservoir valve during runoff
to strickly enforce priorities of storage. Antomatic recording
devices on inflow water sources to each reservoir are impractical
and unfeasible, This is due to the fact that most of tﬁc reservoirs
lay in a strcam bed which runs no water except during runoff and
such stream beds even during runoff{ do not account for very substan-
tial storage from snow melt directly into the reservoir without be-
coming tributary to a defined stream bed. Automatic recording device
on gage rod levels as a function of time could provide valuable ine-
formation on the correlation betweren peaks in downstream Kannah
Creek and peaks in storage; similarly for low points in ecach.

3. To close the reservoir valves during runoff requirec
hardship, danger and extremc time. The evidence is full of testimony
in this respect, particularly the testimony of Mr., VW, K. Bradbury
and Mr, Orville Stadleman, (re: 1963 Chambers Reservoir experience)

. The rourt believes the brtter logic from disputed
evidence is that storage in the reservoirs on the momtain top does
level out daily peaks in the Kannah Creek flow, when compared to the

limited evidence of the destructive peak mxd Jow runoff flows testi-
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fird to by lir, Wilbur Raber when few or no veservoirs were on the
mountain top,

5+« The "dam" near the highway bridge across Kannah Creek
i1s above only the Ponsford Ditch head gate requiring only .60 sccond
feet flow beyond the "dam", Whenever water in excess of this amount
is running over the "dam", the administration of the stream is
wasteful when all decrees are not full up stream. The degree of
wastefulnass must be related to reasonable tailwater enterinz Kannah
Creck below the lowest head gate above the "dam", Runs of 10 to 40
second feet of water over the dam are unrecasonable nless related
to some accident such as a major ditch break.

6.  Snow dams do offect surpes in Kannah Creek but are
beyond the control of water users or water officials.

A1l of the above findings are made to the satislaction
of the Court based on proof by a preponderance of the evidencej
whether based on admissions against interest, undisputed testimony o
testimony in direct conflict. ‘

CONCTUSIONS

A, Finding A(2) was the basis of the Court's determinatic
that the testimony of Plaintiff and Clyde Hallenbeek in Plaintiff's’
rebuttal case should be limited. Until after the Motion to Dismiss
had been granted as to most of Plaintiff's damagéﬁ and mntil even
after Defendant's total case, Plaintiff did not offer to prove that
a specific sized head of water was necessary aﬁd unavailable in 1969
to operate his ranch irrigation system., Becaus2 of tract layout
and the extra length of field creases, he offered in rebuttal to
prove his 1/ acre foot of water per acre formnla could not be appl
as the Court used it. The minimum non~{lnctuating head of water
Plaintiff had was approximately 1/2 of the maximum head he would
receive if his No. 4 right, the Juniata, and the Highline were all
full. After the Motion to Dismiss in part was granted, nothing in
the Pool and the Defendant's cases rcopened the issue of the water

needs of Plaintiff's specific ranch.
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If Plaintiff had applied the quantitirs of water available
to him and shown diverted to his ditches in 1967, there should have
been no total ecconomic loss in that year to any of his tracts. All
this water was available to Pla intiff during May runoffl and would
have produced the winter pasture he tried to produce.

After correcting the finding as to the FL&WW Ditch, Finding
No. 13 above, there remains per Findings 1+, 17, 18, 19 and 20 no
causal relation between Plaintiff's claimed partial cconomic los557s
in 1967 and the Pefendant or the Pool's alleped illepnl sppropriat-
ions.

Apain if Plaintiff had applied the quantitics of water
available to him in years prior to 1967 there should have heen no
total ecconomic loss to any of his tracts.

. Though Plaintiff's Exhibit G designates no loss before 1967
cxcept for total economic loss. After pranting the motion to dismiss
inpart the Court allowed Plaintiff to proceced as to parti?l economic
loss for 1966 as well as 1967. The main consideration was the
recently discovered cvidence of possible improper diversions by
Defendant's FL&WW Diteh., Per Findings 29 and 30, the Plaintiff show-
ed nb basis for such damapes in 1966,

The Plaintiff was obligated throurhout to mitigate his
damages by usinpg all the sources of water available to him, sec
Denver vs. Noble 124 Colo. 392, 237 P2d 637 (1959_) and the Court is
not convinced he did so, I'or certain there are instaneces proven by
the evidenép of improper taking by Defendant and possibly the Pool,

- but Plaintiff foiled 1in his burden of proof to show these impropriet-
ies were the cause of his losses,

Plaintiff ignored in his proof the nsual measnre of damages,
namely, loss of market value of his ranch over the pertinent years
when significant acrecage became of no crop value, see Dandren vs,

County Commissioners 1k Colo. M3, at 348, 356 P2d 293 (1960),

=25=
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Likewise, in showing partial 1oss of crops for a piven year, he
failed to show Lhat from the lost sale value nf the hay or pasture
that he had deducted the costs of production, Denver vs. Noble
supra at page 395,

B, The Court is well saticfied {rom its Findings that
there are specific instances and probable instances of taking wster
out of priority by the Plaintiff, the Defendant, and the Pool. The
Court will require additional data particularly as tn the timing of
diversions and storage to assist in proper adminiatratien of Kannah
Creck, There are corrections in the distribution to the priority
holders which c¢an be accomplished by a3 decree in equity hased nn
the findings of the Court.

Under thn Pre~trail Order, Parasraph 1, the issue of
Defendant. 's Cross~claim No., 1 concerning the right to close reser-~
voir valves in the fall and to leave them closed all wint;r was
deferred to 8 separate proceeding to follow trial of the damages
action. Uowever, in the course of trial substantial evidence wvas
submitted on this issue and the court has included its findings on
this isste to the cxtent of the evidence submitted. These findings
should be of benefit to counsel in the deferred determination and
should be binding unless further evidence is produced,

C. DBy the Pre=trial Order, Faragraph 1,.tho Defendant 's
Cross~-claim Ho., 2 was deferred for disposition in a separate pre-
ceeding. Again the Court has made certain findings concerning Carson
Lake to the extent that the evidence disclosed facts concerning it
and again these may be helpful to counsel in a later separate deter-
mination, |

It does appecar that the determination of the necnessary
bypass amounting to 1.8 seccnd fect is an administrative determina-
tion by the Division Pngineer, The Ovder bring administrative, the

Defendant must exhaust its remcdies throush the State Fngincer's




administrative proceduvres before the issue is vallidly before the
Court. Refler to 143=12-5 of 1963 C,R.%, Vhether or not such
remedies have been exhausted remains open cnd was not touched upon
in the present trial.

Tt should be quite beneficial to the administration
of Kannah Creek that Carson Lake be used as a reculating basin or
surge tank to cecntrol some of the extreme fluctuations in the stream
during runoff. This use of Carson lLake has been offered by Def-
endant, its sole owner.

Any leakage through the dam of a reasewvoir becomes a part
of the natural stream below, sec Comstack vs. Ramsay 55 Colo.

144, at 256 133 Pac. 1107 (1913), and cannot be used by the reser-
voir owner as a credit against water said owner is olherwise re~
quiééd to by=-pass. Thus the Defendant can't reduce the amount of
1.8 second feet of water to be by~passed throupgh its discharge tubes
at all times, by the amount of any leakapge through its dam. Defen-
dant may repair the dam to prevent such leakage.

D, The Court can find no statutory or case authority in
Colorado to support the so called twenty-four hour rule. #&ny peaks
in the stream even though not sufficint to supply a priority for
a full twenty-four hours, still must be distributed in the order ol
priorities for the rortion of the day applicable.

In operating the stream below the USGS gaging station, the
water commissioner must allow the pecaks to be taken by the next
junior appropriator in order as cach senior decree is filled, regard-
less of whether the senior decree is filled for only a partial day.
When a peak in the stream is sufficient to supply water to 3 mountain
top reservoir, though for only part of a day, the Defendant and the
Prol may call for same,

Declaring such peaks as "flood" water and allowing it to

be taken regardless of priority by whatever diteh tender is able %o




accept it is not a proper administrative sten,
The Court concludes that the penalties for past illegal

Fla
storage in the mountain top reservoirs have not been properly adminise-

tered and that more immediate release of any illegally stored water
The responsibility for such determination of im-

must be effected.
nroper storage rests with the water officials and likewise they have

the responsibility for seeing that said water is returned to the
stream timewise so as to most nearly place the interected particrs in
the position they would have been in had the storage not so taken
place, see the provisions of 1963 C,R.S. 148-12-~11 for analory.

The delay of the release of impounded water in the past has bren

unreasonable.

F,

The Microstrainer discharpge is tributary water to the
North Fork of Kannah Creek and cannot be taken by thr Reservoir

Ditch by the Plaintiff if it can be used to £ill more senior decrees
on Kannah Creek, sec Dolpez vs. Nix 96 Colo, 540, 45 P2d 176 (1935).

The flow is small and sporadicand an administrative determination
should be made as to whether or not such flow can he of benefit to

a senior decree,
G. The argument was raised as to whether or not Plajintiff
could be requircd to pipe his winter stock water supnly from its
source in the Juniata Bnlarged Reservoir to its place of use to preo-
vent the more extensive water nse required to keep the ditch onen in
freezing weather, The Court concludes that the Plaintiff's use of
water to keép the diteh open to supply his stock is not unreasonable

-and that the 1law does not impose upon him the expense of the piping
liis use is reasonable, and it

system which would use less water,

ig likewise beneficial under Colorade wnter laws.
Anderson Ditch not being a decreed vright must be treat-

Ha
ed as an appropriatinn junior to all other rights Tisted in Ixhibit A.

The right diverted throungh it must bhe utilized only when Defendant

can show that it does not deprive senior decrees, Defendant made no
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sneh showing exeept that lixhibits 31 and 1Y c(,;nnimm'i‘ly ~hnw o
peak flow in Fannabh Creek anfficient ta 111 a1)1 deereced rirhtia in
Fxhibit A,

The Rolen, Anderson and Jacohs Ditch carrying a direct
flow irrigation deerer cannot be used under its decrrn by the Def-
endant for a filling right to two point reservoirs, These reser~
voirs are not exempt from record keening required of other resere
voirs and the installation of pavpe rods and outlet wviers.

There is no law that prevents the Bolen, Anderson ani
Jacobs Ditch or the Anderson Ditch within their regspective prinrities
from capturing or collecting water frem the watershed upernde {rom
their course in crossing the watershed, There was nothing in the
evidence to show that such collection from the watershed was ont of
priority as to the Bolen, Anderrseon 2nd Jacobs Ditech, A= ta the
Anderson Ditch, if it captures or collrcts ont of priovity, such
Ditch must be cut to return the captured water to Coal Creek before
it passes over the ridge into the Harth Fork drainage basin,

I. Determination of shrink in reservoir runs brtween
reservoirs and the distribution ditehes downstream is an adminis-
trative function of the water officinls, Usr of administrative
b remrdies to redetermine such shrink may be requecnted by sn intereoste

ed party, 148-12-5 of 1963 C,R.S5,, and 14#7-5-2 of 19363 C,R,S,

Fven the maximum sunmer rainfall referred fto in the evid-
ence does not producr sufficient storage or stream flow to equitably
warrant the cxpense of constant rccording devices on any reservoir
or ditch, No relief has cver been requested from the water officials
to distriﬁute this ralnfall, but upon request they may determine how
to measure and distribute same,

The Plaintiff, under 148-7-16 of the 1963 €.R.S., must
be allowed access to read the various measuring devices at Defendant’

intake which are now under lock and key to the Plaintiff's exclusion,

o |5 .
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IT IS THEREFORY ORDERED, ADJUDGED AUD DECHRED that a5 t.o
‘the Plaintiff's first and second causrs of action, the Plaintiff
has failed in his burden of proof and thorefore shall take nothing
by his Zomplaint.

IT IS FURTHER ORDFRED, ADJUDGED AND DECREED by way of
equitable relief:

1. The Court retains jurisdiction with the 2i1d of the
findings herein made to determine the right of the ownecrs of storage
reservoirs on the top of Grand Mesa in the Kannah Creek watershed to
close the reservoirs valves in the fall of the year for the followu-
ing years filling rights,

2. The Conrt retains jurisdicticn to determine whether
or not the mefendant has exhausted the administrative remedics to
redetermine the proper measurement of natural flow of Kannah Creck
which must be by-passed throughout the year at Carson l.ake. I the
Court has jurisdiction, the herein containerd findings will become
applicable. '

3. As soon as acquisition and installation is practicable,
the Defendant and the Pool will supply adequate automatic recording
devices to record gage rod levels as a function of time for Hallen-
beck Reservoir MNo. 2 and Grand Mesa Reservoir MNo. 9 ond will keep
the data from the rccording devices together with detailed data on
discharge of the rescrvoirs for one secason. After review of the
data as a reflection on the findings in this pr&cnndings, the Conrt
will determine whether additional measuring devicers or shifting of
the existing devices to other reservoirs is appropriate.

4« The water officials shall order the closing of the
reservoir valves for the 1969 runoff season according to the priorit,
of said reservoirs, In so doing, use of the se called twenty-four
rule shall not be utilized. Closing of the valves on one or more
roservoirs on the same date shall be permitted where the water offi-

cials reasonably predict that snch may be done withonl detriment to
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Anderson and Joaeobs Diteh shall bhe In orider of il consosnt ive minrilky,
Opening of the head pate for diversion by Anderson Diteh out of Coal
Creek shall not be had until all deereed rights have bren sopplied,

5. Commencing with the 1969 run of( season, the Court will
require the Defendant to place a man in charpe of the facilities at
Carson T.akew Said person shall be required to maintain sufficirntly
frequent readinpgs on the gauge vod of the Lake to establish the in-
flow to the Take and likewise to use the existing autoﬁatic record-
er or to maintain readings on the discharge therefrom to keep an
acenwrate record thereof, Said person shall also be required to
maintain a time corrvelated temperature vecord., The water officialsg
will advise the Defendant's Jake tender when sufficient run off has
commenced in Kannah Creek to ecause substantial flnetuwations in the
volume of the stream exemplified by those flnectuations noted in
Fxhibit 11 on May 15th and thereafter, Upon such notice, the planks
at the inlet will be removed and the discharge valves will be elosed,
(to the extent that only 1.8 second fert of water shall pass throurh
the reservoir) commencing at 11:00 o'clock AM. daily and fo remain
closed until 11:00 o'clock P.M, The discharge valves to the reservnir
shall then be openad to such an extent, if possible, that there will
be discharged from the lake between 11:00 o'elock P.M, and 11:00 o'clock
A.M. the total amount of water impounded for the prior tuwelve hours,
Such procedure shall be continued ontil water offiecinls pive notice
that, Carson Lake can commcnee its own [i1ling right frem Fannah Creck,
Thercaftcp Carson Lake £hall he allowed to £i11 until it spillis or
until the water commissioners determine that there is no longer uater
sufficient in the stream to allow further storsge in accordance with
harson Iake priority. If Carson bLake should commenee spilling before
the end of the runaff period, then during the next twelve hour period
from 11:00 o'clock P,M, to 11:00 otclock A,.l'. there shall bhe a dischare
from the reservoir in an amount. eqnivalent. to the amnunt stored withe

in the 1ast twelve hour period before ihe rescrvoir commenced to




spill,  This -ape alternation =hall acntinue for f'erty-civhl henre
after it is commenced. The next forty—cipght hours the Tale shall b-
allowed to continur to spill wuninterrupted, The next forty-eirht
hours shall again be nsed in alternate dischovrpe and f111ing follnw-

ed by forty~cight hours of uninterrupted spilling. This alternation

will be continued thereafter mntil it appears in Lthe historical

experience of the water ccommisziconers that runoffl will erass and
the commissioners shall attempt to notify the Defendant a suffi-
cient time in advance to allow the nefendant Lo cease the alternation
and allow the reservoir to £inally remnin filled,. Al records of
the operations of Carson Lake during this runoff season shall imvod-
iately be made available to the partiers heroto so that they may
analyze the effectiveness of the operation of the reservoir to con-
trni some of the oxtreme flnctuntions in the stream and a hearing
will be had by the Court to determine vhether nr not to continue
or modify such onperating procedures., I living ffacilitiers are nnt
available to implement this Order for the 19€9 vrunoff season, the
Defendant will make apnropriate arrangementz to provide [or imnlemen-—
tation of this Order before the 1970 runoff snason,

6. In the event of future determination of any improner
storage and the impounding thereof by the water officinls, said
water officials shall release =said volume of water at the earliest
possible date following such determination and notice o partiecs,

The responsibility for such determination shall rest solely with

. the water officials as an administrative procedure, Any interested

partiers may seek reliel from such determinstion hy his availabie
administrative remerdirs,

7« In the administration of direct flow deerees, the
water officials shall prohibit the use of such diversions for reser-
voir Tilling unless the deeree specifically ealls for same, particular

the Bolen, Anderson and Jdacobs Diteh and the Miehline Diteh,
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8. In any required discharge from any reservoir thoere
shall not be allovwed as a credit against the required discharge,
the amount of any leakage through its dam. Said leakage shall be
deemed to be a part of the natural stream flow below the reservoir.
The amount of shrink to be charged against any run of reservoir
water for using the natural stream as a conduit shall remain 15%
until administrative procedures are utilized to redetermine same,

9. The Pool and the n~fendant did not act in had fajith
in resisting the excessively broad orders of the water officials
to reopen all the storage reservoir valves on May 20, 1967. [Iow-
ever, during the time this Court shall retain cquitable jurisdict-
ion any bad faith resistance to the Court'!s orders and its dircct-
ion of the administration of the watershed shall be prounds for a
sumﬁary contempt procceding. The Conclusions of the Court herein-
above set out shall be deemed a part of this Decrece to the extent
they direct a specific course of action or procedurc,

10. The water officials must review their distribution
at the Defendant's intake concerning the FL&WW Ditch, at the High-
line and Junista Enlarged head gates concerning the ditch and reser-
volr priorities in between them and senior to them, and at the "dam"
at the lower end of Kannah Creekj; all to avoid the abuses of other's
priorities found on occasion to exist in finding numbers A-31,
B-2, 3, 9, 9, D=1 and 2 and I-5 above.

IT IS FURTHER ORDERED that because cf the equitable
~rellef it is equitable for each party to pay its own costs.

DCHE IN OPEN CQURT, May 1, 1969.
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Ast, Fo part of this decree shall in any case be taken, deemed
>* held to confirm , impair or in any manner affect any claim of right
4= property, held or claimed by any person, associastion or corporationm,
- in or to any ditch, canal or reservoir, or any part thereof, or to the
land or any part thereof, on which aﬁy of the Bame,fmay be Bituated,
or the land held or claimed as right of way of any of them, or any right
interest or claim of pr0perty'whatéver in or relating to any of them.

2nd. No part of this Decree shall be taken, deemed or held
es affecting in any manner, any question or claim of right between the
owners or claimants of any such ditch, canal or reservoir, &as between
each other; whether as part owners, or share-holdere therein, or as
stockholders in any corporation, or Joint stock company claimiﬁg,_or
to claim the same, or any part thereof; nor shall it affect the righta
:interest, or olaims of any consumers of water for irrigation or ﬁomee-
*ic purposes, whether as part owner, lessee, shareholder or atookholder

. any corporation holding or controling the same, or a&as purchasers of
water therefrom, &s against the rights, intereats or claims of any
other party or parties interested, or claiming interest or right in
or to such ditech, or canal or reservoir as owner, lessee, or part owner
thereof, or as shareholder or stockholder in any corporation claiming
the same, or &8 purchaser of water therefrom; neither shall it affect
any claim or priority made or resisted as between the parties using E
water for said purpﬁaes from the same ditch, canal or reservoir as to
such water.

Srd. No part of this Decree shall in any manner affect

Tza:ny question between two or more parties claiming or owning prioritias

‘.tzis\herain adjudged on the same streasm in any cese, where the water in

%ﬁh ptream sinks and rises to the surface again, between the location;

?'a

")

\irs, or in any . ¢ dispute as to the identity 6f the water - - :

ted by either party out of such sinking and rising gtream. A % :
- g
iv"‘w
Lk_.v e g et ‘,__‘A % "‘\“'“..&‘ L6 et

At
t

he headgate of thelr respective ditches, canals or feeders of ..~ /.



4th. rhis Decree shall not affect any question of priority
between olaimants, or owners of ditches, or canals used in whole or in
part, for milling or manufacturing, or water power for other purposes,
a8 to any water carried in said ditch or canals for said purposes.
5th. This Decree shall not affect any olaim, interest or
rignt of any corporation, as to the right of priority in any diteh,
canal or reservoir, on the ground on which the same may be situated,
or any question which may arise between the stockholders thereof or
between them and the State, people or any party upon the dissolution
of such corporation, by expiretion of its charter or otherwise, as
to any appropriation. of water or right secured by condemnetion proceed-
ings by such corporation, during ite legal existence.
bth. No part of this Decree shall affect in any way any

right, claim or interest now or hereafter held or claimed to'&ny appro
priation of water, made after the closing of the testimony, téuching

| the construction or enlargement of the &itch, canal or reservoir, by

_ | means of which said appropriation may have been made.
\ 7th. No part of this Decree shall be taken or held &as

ad judging to any claimant or présant or future representatives of any

! ‘claim to any diteh, or canal or reservoir, or party holding or using

or controling the same, any right to take and carry by means of any

%hj canal, ditech or reser¥oir herein mentioned, or by virtue of any -

Zﬁ’ appropriation herein adjudged, any water from any natural stresm,

.:' except to be applied to the use for which the appropriation was made,

i; nor to allow any excessive use or waste of water whatever nor to allow
. any diversion of water except for lawful and benefieial purposes; nor
q;_to allow the storage of water in reservoirs, when it is necessary for

‘immediate use for domestic or irrigation purposes. Thaf no part of

| this Decree shall bse taken or held to prevent any ditch cleimant from

L~ flowing ﬁ.portion or the whole of the water that his ditech is entitled

i to under this Deoree, in any other ditch with the consent of the

i; .owner\br omners thereof, and under the regulations, control and

B &
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superviesion of the water commiseioner of said District.

8th. This Decrse shall be takei, decresed-and held as in-

tended to detérmine and establish the several prioritieé of right- by

legal sppropriation of water from Kannah Creek, and the North Fork of

Kannah Greek,'in Water District Ro. 42 for irrigation, of the several

ditohes, canals and reservoirs in said District, concerning whioch tes~

timony has been offered in this matter, according to the conetruetion,

endargement or extension thereof, and by legal sppropriastion with the

amount of water held to have been appropriated thereby, subject to the

several last

mentioned rights and provisions.

It is further, as to said ditches, cansals and reservoirs,

and the several appropriations of water, by means of them respective-

ly claimed in this matter, ordered, adjudged and decreed in and by

the findings

and the same

of the gaid Court, as follows; That said ditoEaa be

are hereby separstely numbered, according to the date

of their several and respective constructions:

FNo.
No.
Ho.
Ho.
No.
Fo.
¥o.
No.
No.
No.
No.

No.
No.
No.

KANNAH CREEK DITCHES.
l. Wm. J. Ponsford's Diteh, Decembér, 1881.
2. The Washburn & Downing Ditoh, Pebruary 15, 1888
3. The Beles-Williams & Morrison Ditch, April, 1882.

4 The Sullivan Ditech, February 1, 1683.
b The Brown & Campion Diteh, April 15, 1883.
6 The Smith Irrigating Diteh, May 1, 1883.

7 The Northwestern Diteh, May 1, 1883.

8 The Junietta Ditoh, | Jen.7, l68&.

9 The Eannah Creek Extension Ditch Jen. 21, 1884,

10 The Brown & Cempion Ditoh Enlarged, Nov. £0, 1885.

11 The Smith Irrigeting Ditoh Enlarged, Jan. 20, 1886,

NORTH FORK OF KANNAH CREEK DITCHES. ”h-
g 4

1 The Bolen Ditch Fo. 1 March 5, 1882 }N
By
2 The Bolen Ditch No. 2 ‘o March 6, 1882 ”&_ﬁ
1 I.;':‘.“ \

3 The Bauer Ditch Feb'y 15, 1883
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No. 4 The Hentschel Ditch May 1, 1883

No. b The Seegar & Bedford Ditoh May 4, 1885

No. 6  The Seegar & Bedford Ditch, Emlarged, Sept. 21, 1885
And the severél approrpiations of water Por said ditches

respectively, and their respective enlargements, are hereby numbersd

and deolared, with the dates of seid appropristions, to be as follows:

Fo.
No.
No.
FNo.
KNo.
No.
Yo.
No.
No.

No.-

HNo.

Yo.
No.
No.
No.
Fo.
No.

Fo.
No.

KANNAH CREEK DITCHES.

1, Wm. J. Ponsford's Ditch, original construction, Dec. 1881,
2; The Knnah Creek Extension Ditech, legal appropriation, Nov. 1,1884
3, The Smith Irrigating Ditech, i n L Aug.11,1885
4, The Northwestern Ditoch, e = N Aung., 11,1885
6, The Brown & Campion Diteh, " om " :ibv.lé, 1885
6, The Sullivan Ditoh, " " " béo. 3, 1885
7, The Smith Irrigating Diteh as enlarged ™ - 7 Moch. 26,1886
8, ?pe Brown & Cempion Ditch as enlarged " " Dec. 16,1886
9, éhe Waghburn & Downing Diteh, i " Jan., 21,1888
10,The Bales, Williams & Morrison Ditch original cons. Apr. 1882,
11,The Junietta Diteh, original coﬁatruction Jen., 7, 1884
NORTH FORK OF KAWNAH CREEK DITCHES.
1 The Bolen Diteoh No. 8, original constructionm, Moh. &, 1888
Z The Henschael Ditech, n " " L May 1,1BQ§
3 The Seegar & Bedford Diteh, legal appropriation May 1,1885

4 The Seegar & Bedford Ditch as enlarged, legal appro. Sep. 21;1885

5 The Bolen Diteh No. 1, origihal ocomnstructionm, Moh. 5, 1882

6 The Bamer Diteh, original construction, _ Feb. 15,1883

priorities on the aforesaid numbers, as follows:

1
g

And said ditches are respectively entitled to said appropriations

KANNAH CREEK DITCHES.
The Wa. J.' Ponsford Diteh, Priority No. 1 _— x\

The Kannesh Creek Extension Ditoh, Priority No. B

"-5-—
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No. 3 The Smith Irrigating Diteh, Priority No. 3-7
No. 4 &hg Horthwestern Ditch; o = 4
¥o. 5 The Brown & Campion Ditch " n B8
. ﬁo. 6 The Sullivan Ditch e " 6
No. 7 The Washburn & Downing Ditch " 9
No. 8B The Ba&es, Willims & Morriéon Ditoh, Priority No. 10
‘Fo. 9 The Junietta Ditoh, priority Fo. 11
NORTH FORK OF KANNAH CREEK DITGgES.
No. 1 The Bolen Ditech No. B Priority Fo. 1
No. 2 The Henschael Ditoh " " 2 ] \
No. 3 The Seegar & Bedford D}toh " " 3 ‘ ;
No. 4 The Bolen Ditch No. 1 s " 4
5 The Bauer Ditch : » N .

No.
' And the amount of water adjudged to said ditches on their

reﬁpeotive priorities, per second of time, is computed as f@ilows,

to-wit:
? . . KANNAH CREEX DITCHES.
- . rat, Cu. f£t.
No. 1 The Wm. J. Ponsford Ditch, Priority No. 1 o3 .6
—== Ko. 2 The Kannah Creek E:tension Ditech, Pri. No.2 . 16.6
¢+ No. 3 The Smith Irrigating Ditch, Priority No. 3 1.3
" " 7 19,6 20,9
4 No. 4 The Northwestern Diteh, Priority No. 4 \ 4.
The Brown & Campion Ditch, Priority No. 6 8.6
' " LI : 82, 30.6
The Sullivan Diteh, Priority No. 6 3.57
The Washburn & Downing Ditoh, Priority No. 9 2.77

The Bales, Williams &.Mérrison Ditch, Priority No. 10 2.7
The Junietts Ditch, Priority No. 11 | 21.25

NORTH FORK OF EANNAH CREEEK DITCHES.
®%ho Bolen Ditoh No. 2, Priority No. 1 . .59V
ig) Henschael Diteh, Priority No. 2 «95

2" " 1 ﬂ-s-—
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- Ho. 3 The Seegar & Bedford Diteh, Priority No. 3 - 5.76
No. 4 The Bolen Ditch No. 1, Priority No. 4 1.4
ﬁL. b The Bauer Ditoh, Priority BHo. 5 1.96

The entire asmount of water taken from said EKanneh Creek
by said ditehes so taking water therefrom, under the Priorities es-
tablished by this Deoree, is computed at 101.99 cubic feet of water
per second of time.

And the entire amount of water taken from said Rorth Fork
of Kannah Creek, & natursl stream and a tributary of said Kannah Creek
by sald ditches, so taking water therefrom, under the priocrities estab-
lished by this Decree, is computed at 10.97 cubic feet of water per
second of time. And more particularly in regard to sald ditches
and enlargements of the same as follows:- 2 '

********t*******&********(Details Of Kannsh Cresk Ditché'B )**i‘*
= _%Af—d— 7‘,‘_7{)
NORTH FORK OI' KANNAH CREEK DITCHES.
No. 1, The Bolen Ditch No. 2

That said ditech muxtk is entitled to North Fork Priority
No. 1, the claiment is Henry Bolen, That.it is a ditch used for the
irrigation of lands, taking its supply of water from the stream of
the North Fork of Kannah Creek, and the headgate 1s located at a point
on the North Fork of Kanneh Creek one mile east of NE Corner of th;'
NE% of Sec. 24, T 2 S, R 2 E, U. P. M. in Mesa County, Colorado. And
it.ia hereby adjudged and decreed that there be allowed to flow into
said diteh from the said North Fork of Kannah Creek, for the use
éforesaid, and for the benefit of the parties lawfully entitled thereto
under and by virtue of Priority Fo. 1, nine-tenths (.9) of a cubic
foot of water per second of time. Thelaize of said ditch being ten
inches wide on the bottom, twenty inches wide et the water surface}

depth of water flow eighteen inches, grade five feet to the mile.
No. 2 THE HENSCHAEL DITCH.

That said ditech is entitled to North Fork Priority No. 2
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No. 3 The Seegar & Bedford Ditch, Priority No. 3 5.76
No. 4 The Bolen Ditch No. 1, Priority No. 4 1.4
No. 5 The Bauer Ditch, Prierity No. § 1.9&(

The entire amount of water taken from said Kannah Creek
by said ditches so taking water therefrom, under the Priorities es-
tablished by this Decree, 1is computed at 101.99 cubic feet of water
per second of time.

And the entire amount of water taken from said North Fork
of Kannah Creek, a natural stream and a tributary of said Kannah Creek
by said ditches, so taking water therefrom, under the priorities estab-
lished by this Decree, is computed at 10.97 cubic feet of water per
second of time. And more particularly in regard to sald ditches
and enlargements of the same as follows:-

WILLIAM J. PONSFORD DITCH

No. 1,

That said ditch is entitled to Kannah Creek priority No.
One. The claimant is William J. Ponsford. That it is a ditch used
for the irrigation of land, taking its supply of water from the
stream of Kannah Creek. That the head gate is located at a point
250 yards above the N. E. Corner of the SWi of SWi of Sec. 33
T 28, R2E, U. P. M, in Mesa County in the State of Colorado and
it is hereby adjudged and decreed that there be allowed to flow into
said ditch from the said Kannah Creek for the rise oforesaid, and
for the benefit of the parties lawfully entitled to the same six tenths
of a cubic foot of water per second of time. The size of said ditch
is one foot at the bottom, one and one half feet width at the water
surface, depth of water flow one and one half feet grade one fifth

of an inch to the rod.
THE KANNAH CREEK EXTENSION DITCH

No. 2
That said ditch is entitled to Kannagh Creek priority

No. 2. The claimants are J. Ross Penniston, R. W. Shropshire,
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Wm. Coffman, John E. Carew, P. J. Dowling, Caroline Edwards and J. H.
Nelson: that i1t is a ditch used for irrigation of lands, taking its
supply of water from Kannah Creek and the headgate thereof is located
at a point on the right bank of Kannah Creek 68 rods N. 27°30' W
from N.E. cor. of S. W of Sec 33 T 2 S5, R 2 Bast Ute P.M, in Mesa
County Colorado. And it is hereby adjudged and decreed that there
be allowed to flow into said ditch from said Kannah Creek for the
use aforesaid and for the henefit of the mrties lawfully entitled
thereto under and by virtue of legal appropriation and priority
No. 2, 15.6 cubic feet per second of time. The sizz of said ditch
being five feet in width on the bottom and eleven feet in width at
the water surface, depth of water flow eighteen inches, grade six
and three quarter feet per mila.
THE SMITH IRRIGATION DITCH

No. 3, %

That said ditch is entitled to Kannah Creek priorities
No.'s 3 and 7. The claimants Are F. N. Smith, and Joseph Simineo
as to priority No. 3, and The Smith Extension lrrigating Ditch
Association as to priority No. 7. That it is a ditch used for the
irrigation of lands, taking ifs supply of water from the stream of
Kannah Creek, and the heaégate thereof is located on the south side
of Kannah Creek at a point whence the SW Cor. of NE% of NE} of Sec.
3T 38, R2E, Ute P.M. bears 30°26' Bast 813.5 feet in Mesa County
Colorado. And it is hereby adjudged and decreed that there be allowed
to flow into said ditch from said Kannah Creek for the Eigéaaforesaid
and for the benefit of the parties lawfully entitled thereto under
and by virtue of legal appropriation and priority No. 3, one and
three tenths (1 3/10) cubic feet of water per second of time. The
size of said ditch as originally constructed was two and one half
feet in width on the bottom and three and onehalf feet in width at

the water surface, depth of water flow eighteen inches, grade one

-



guarter of an inch to the rod. And that there be further allowed to
flow into said ditch as aforesaid under and by virtue of legal
appropriation and priority No. 7 so much additional water for the
purposes aforesaidas Will supply the increased flow thereof by
nineteen and six tenths (19.6) cubic feet of water per second of time.
The size of sald ditch as enlarged being eight feel wide on the bottom
eleven feet wide at the water surface, depth of water flow two feet,
grade two and sixty four hundredths feet per mile, and the whole
amount of water to which said ditch is entitled is computed at
twenty and nine tenths (20.9) cubic feet per second of time.
THE NORTHWESTERN DITCH

No. 4,

That said ditch is entitled to Kannah Creek priority
No. %. The claimants are I. W. Smith, Joseph Simineo and Willis
Smith: that it is a ditch used for the irrigation of 1andsﬁ
taking its supply of water from Kannah Creek, and its headgate is
located on the North Side of Kannah Creek on the NEt of NWi} of
Sec. 2 T 3 S, R 2 East U. P. M. in Mesa County Colorado. And it is
hereby adjudged and decreed that there be allowed to flow into said
ditch from said Kannah Creek for the use aforesaid and for the
benefit of the parties lawfully entitled thereto under and by virtue
of legal appropriation and priority No. 4 four cubic feet of water
per second of time. The size of said ditch being three feet in ™
width on the bottom five feet in width at the water surface,
depth of water flow eighteen inches and grade one quarter of an inch
to the rod.

THE BROWN & CAMPION DITCH

No. 5,

That said ditch is entitled to Kannah Creek priorities
No.'s 5 and 8., The claimants as to priority No. 5 are Joseph
Simineo, Dennis Sullivan, John J. McKay and Daniel W. Collard, and
that the claimants as to priority No. 8 are Joseph Simineo, Dennis
Sullivan, John J. NcKay and Daniel Collard and The Brown and
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Campion Ditch Company. That il is a ditch used for the irrigation

of lands, taking its supply of water from the stream of Kannah Creek,

and the headgate thereof is located at a point on Kannah Creek

where the NE cor. of the NWi of NWf of Sec 3. T 3 S, R 2 E., U.P.M.

bears N 10° East 512 feet, in Mesa County Colorado. And it is

hereby adjudged and decreced that there be allowed to flow into

said ditch fron said Kannah Creek, for the use aforesaid and for

the benefit of the parties lawfully entitled thereto, under and by

virtue of legal approrriation and priority No. 5, eight and six tenths

(8.6) cubic feet of water per second of time. The size of said ditch

as originally constructed was three feet in width on the bottom,

five feet in width at the water surface, depth of water flow one foot,

grade one guarter of an inch to the rod. And that there be further

allowed to flow into said ditch as aforesaid under and by virtue of

legal appropriation and priority No. 8 so much additional ﬁhter for

the purposes aforesaid as will supply the increased flow thereof

by twenty two (22) cubic feet of water per second of time. The

said ditch as enlarged being eight feet in width on the bottom,

twelve feet in width at the water surface, depth of water flow

one and one half feet, grade one quarter of an inch to the rod, and

the whole amount of water to which said ditch is entitled is com--

puted at thirty and six tenths (30.6) cubic feet per second of time.
THE SULLIVAN DITCH

e’

No. 6,

That said ditch is entitled to Kannah Creek priority
No. 6. The claimants are J. . Sullivan, W. W. Morrison, J. W.
Washburn and R. R. Coulter: that it is a ditch used for the irrigation
of lands, taking its supply of water from the stream of Kannah
Creek, and its headgate 1s located on the south side of Kannah
Creek at a point on said Creek near the residence of A. F. Paff
in Mesa County Colorado. And it is hereby adjudged and decreed that
there be allowed to flow into said ditch from said Kannah Creek

for the use aforesaid and for the benefit of the parties lawfully
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entitled thereto, under andby virtue of legal appropriation and
priority No. 6 three and fifty seven hundredths (3.57) cubic feet
of water per second of time. The size of said ditch being four
feet in width on the bottom seven feet in width at the water
surface, depth of water flow one foot, grade seven feet to the
mile.

No. 7,

THE WASHBURN & DOWNING DITCH

That said ditch is entitled to Kannah Creek priority
No. 9. The claimants are George S. Downing and J. W. Washburn.

That it is a ditch used for the irrigation of lands, taking its
supply of water from the stream of Kannah Creek, and the headgate
thereof 1s located at a point on the North Side of Kannah Creek
whence Section Corner to Section 1 & 2 T 3 S, and Sections 35 and

36 T 28, R2E.,, U. P. M., bears North 11°8' E. 213.4 feet, in Mesa
County, Colorado.

And it is hereby adjudged and decreed that there be allowed
to flow into said ditch from said Kannah Creek, for the use aforesaid
and for the benefit of the parties lawfully entitled thereto, under
and by virtue of legal appropriation and priority No. 9, two and
seventy--seven hundredths (2.77) cubic feet of water per second of
time. The size of said ditch being two feet in width on the N
bottom, five feet in width at the water surface, depth of water flow
one and one half feet, grade one quarter of an inch to the rod.

No. 8,
t THE BALES, WILLIAMS & MORRISON DITCH

That upon filing a sworn statement and plat as required
by Statute the said ditch will be entitled to Kannah Creék priority
No. 10. The claimants are J. M. Walker, H. T. Williams and
G. H. Howard. That it is a ditch used for the irrigation of lands,

taking its supply of water from the stream of Kannah Creek, and
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headgate thereof is located at a point on said Kannah Creek one half
mile above where the old Ute Trail erosses Kannah Creek in Mesa County
Colorado. And it is hereby adjudged and decreed that upon filing
a sworn statement and plat as aforesaid that there be allowed to flow
into said ditch from sald Kannah Creek for the use aforesaid and
for the benefit of the parties lawfully entitled thereto under and
by virtue of legal appropriation and priority No. 10 two and seven
tenths (2.7) cubic feet of water per second of time. The size of
said ditch being twenty in width on the bottom, thirty inches
in width at the water surface, and depth of water flow ten inches,
grade one quarter of an inch to the rod.
Na. 9,
THE JUNIATA DITCH

That upon filing a sworn statement and plat as required
by statute the said ditch will be entitled to Kannah Creek pfiority
No. 11. The claimants are the Juniata Ditch Company, That it is
a ditch used for the irrigation of lands, taking its supply of water
from the stream of Kannah Creek, and the headgate thereof is located
at a point on Kannah Creek four miles nearby due East of the middle
of the east line of Section 25, T 2 S, R 2 E, U. P. M., in Mesa
County Colorado. And it is hereby adjudged and decreed that upon
filing a sworn statement and plat as aforesaid, there be allowed to
flow into said ditch from said Kannah Creek for the use aforesaid.’
and for the benefit of the parties lawfully entitled thereto, under
and by virtue of legal appropriation and priority No. 11, twenty--
one and twenty-five hundredths (21.25) cubiec feet of water per
second of time. Thelsize of said ditch being five feet in width,
on the bottom, seven feet in width at water surface, depth of
water flow one and one half feet, grade eight feet to the mile.

NORTH FORK OF KANNAH CREEK DITCHES

No. 1, The Bolen Ditch No. 2

That said ditch is entitled to North Fork Pricrity
No. 1, the claimant is Henry Bolen. That it is a ditch used for the



and the claimant is Alvin Henschael. That it is & ditch used for the
irrigation of lands, teking its supply of water from the stream of the
North Fork of Kannah Creek, and its headgate is located at a point on
%he FNorth Fork of Kannah Creek, one hundred and ten rods east of KE
Corner of SE4 of Sec. 24, T 2 S, R 2 Bast, U. P. M. in Mesa County,
Colorado; And 1t is heredy esdjudged and decreed that there be '
allowed to flow into said ditoh from said North Fork of Kannsh Creek
for the use aforesaid, and for the benefit of the parties lawfully
entitled thereto, under and by virtue of Priority No. 2, ninety-five
hundredths (.965) of a cubic foot of water per second of time. The
size of said ditech being ten inches in width ég:::the bottom, fifteen
inches in width at the water surface, depth of water flow four inches,
grade twenty feet to the mile.
NO. 3 .THE SEEGAR AND BEDFORD DITCH. %

That; said ditch is entitled to North Fork Priorit% Ho. 3
The olaimants are John D. Reeder and Louis Seegar. That it is a ditch
used for the irrigetion of lands, taking its supply of water from th8
stream of the North Fork of XKannah Creek, and its headgate is located
about fifty feet below where the East Fork of the North Fork of Kennah
OCreek joins said FNorth Fork of Kannah Creek in Mesa County, Colorado.
And it is hereby adjudged and decreed that there be ailowed to flow
into said ditch from the said North Fork of Xannah Creek, for the iise
aforesaid and for the benefit of the parties lawfully entitled thereto,
under and by virtue of legal sppropriation and Priority No. 3, five
and seventy-six hundredths (5.76) c¢ubic feet of water per second of
tire. The size of paid diteh being three feet in width on the
bottom, five feet in width at the water surface, depth of water flow
one and one-half feet, grade ten feet to the mile.
¥o. 4 THE BOLEN DITCE No. 1.

That upon filing & sworn statement and plet as required

by statute, the said ditch will be entitled to North Fork Priority No.

4, The claimant is Henry Bolem. That it is a diteh used for irrigs-
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tion of land, teking its supply of water from the stream of the North
Fork df Kannah Creek, and the headgate thereof is located at a point
one-half mile east of NE corner of the NE} of NE} of Section 24, T
23, R2E, U. P. M. in Mesa County, Colo. And it ie hereby adjudged

" and decreed that upon filing a sworn statement and plat as aforesaid

i

there will be allowed to flow into said ditoh from said North Fork of
Kannah Creek for the use aforesaid, and for the benefit of the parties
lawfully entitled thereto, under and by virtue of legal appropriation
and Priority No. 4, one and four tenths (l.4) cubic feet of water per
second of time. The size of said ditech is ten inches in width on

the bottom, fifteen inches in width at whter surface, depth of water
flow six inches, grade fifteen feet to the mile.

No. 5 THE BAUER DITCH.

_ That upon filing a sworn statement and plat as reggired
by statute, the said ditch will be entitled to North Fork Priority

Haow B The cleimant is Joseph Bauer, that it is a ditch used for

the irrigetion of land, teking its supply of water from the East fork
of the North Fork of Kannah Creek, and its headgate is located on

'the east fork of the North Fork of Ksnnsh Creek, st & point one thous-
and and forty feet NE of NE cornmer, of Section 25, T 12 S, R 98 W,

64h P. M. in Mesa County, Colorado. And it is hereby adjudged and
decreed that upon filing a sworn statement and plat as required by
statu@e, thefe will be allowed to flow into said ditch from said east
fork of the North Fork of Kannah Creek for the use aforesaid, and for

the benefit of the parties lawfully entitled thereto, under and by

ﬂgvirtue of legal approrpiation and Priority No. 5, one and ninety-sim

;:

Endredths (1.96) cubic feet of water per second of time. The size

s se ‘

"geid ditch being eighteen inches in width on the bottom, two and ;

mnslf feet in width at the water surface, depth of water flow six

_—
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. ORDERED, that Court do now adjourm until Monday, July 30,
A. D, 1888, at EBight o'clock A. 1.
(Signed} M. B. Gerry,

Judge e

STATE OF COLORADO
BB

ae as 8

COUNTY OF IEE S A

I, T. W. Primrose, Clerk of the District Court in end for
the County of Mese and 3tate aforesaid, do hereby certify that the
above and foregoing is a true and correct copy of a certain portion
of a Decree in the MNatter of the Adjudication of the Priorifies
of right to the use of water for irrigation from Kennah Creai, in
Woater District MNo. 42, in said State, as the same appears of record
in this office.

IN WITHESS WVHEZREOF I heve hareunéo set my hand and

the seal of gaid office, at Grand Junction, County and State

afo:pg‘ his 29th day of March, A. D. 1910.
AN,
ng i, ", ¢
r LIS R A A AR 2R,
. "-\ o -l
'.:f A I, »° Clerk of the Distriet Court.
,‘.U% LR Q\Q-
"» n(, verasts & 5
JUNTY -
Y » '-*.
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KANNAH JREER-ML@

DITCH NO. 3 | PRIORITY NO. 5
THE BAUER DITCH
Claimed by Robert T, Anderson,

WHEREAS, on the 25th day of July, 1888, this court
L decreed to The Bauer Ditch, as the FIFTh PRIOLITY out of °
Kannah Creek, in Water District Forty Two, of said State,
1.96 of a cubic foot of water per second of time,
CONDITICNAL HOYEVER, that the owner of sald ditch,
namely, Joseph Bauer, should f'ile a BWorn statement and plat
of said ditech, as required by law.
NOY THEREFORE: IT APPEARING TO THN COURT that pursuant
I to sajd condition, and in’ comnliance therewith, said sworn
statement and plat have been duly filed, a5 required by law,

IT IS ORDERED AND DRCEEED that said former decreeipe
fully confirmed and that, accordingly, thore be allowed to flow
into said ditch, as the FIFTH PRICRITY out of the North Fork
of Kannah Creek, for the use and benefit of the parties
entitled thereto, 1.96 cubic feet of watepr per second -

CONDITICKAL HOYEVER, that the watep S0 allowed to
flow shall not exceed the ratio or proportion of .72 of a
cubic foot per second, per forty acres, for the land therewith

irrigated. -
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