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INDEX TO DECREES, POINTS OF DIVERSION CHANGES, 
TRANSFERS AND COURT DECREES RELATING TO 

WATER RIGHTS OF 
THE CITY OF GRAND JUNCTION, COLORADO 

[VOLUME I - 1 THROUGH 27] 

KANNAH CREEK DRAINAGE -- DIRECT FLOW 

PARAMOUNT RIGHT - 7.8 c.f.s. 

A. Acquired by condemnation - Case No. 1818, District Court 
of Mesa County. Decree date: 2/25/1911. 

B. Order permitting storage of Paramount Right dated 
7/28/1977. 

C. Initial Order of Water Court denying storage. 

D. Initial Supreme Court Order reversing water right. 

E. Water Court Order - refusal of Water Judge to obey 
Supreme Court Mandate. 

F. Order making rule absolute. 

2. KANNAH CREEK HIGHLINE DITCH. 

3. 

A. Decree date - 6/1/1916 - 49.11 c.f.s. 

B. Decree date - 7/25/1941 - awarding 18.79 c.f.s. 
supplemental and making 49.11 c.f.s. absolute. 

KANNAH CREEK EXTENSION DITCH. 

A. Original decree date - 7/25/1888 - 15.60 c.f.s. 
(City owns 1.37 c.f.s.) 

B. Order transferring 1.37 c.f.s. to headgate of Juniata 
Ditch. 

c. Order permitting diversion through Kannah Creek Highline 
Ditch headgate. 

4. JUNIATA DITCH. 

A. Original decree - dated 7/25/1888 - 21.25 c.f.s. 
(Incorporated ditch company - City owns 2.4 percent of 
500 shares.) 

(Additional decree - 5.0 c.f.s. - diverted through 
headgate of Juniata Ditch Enlarged - 5.0 c.f.s. - decree 
date- July 25, 1941- SEE ITEM 5-A BELOW.) 

B. Domestic and stock water decree - 2.0 c.f.s. - decree 
date - 7/25/1941. 

5. JUNIATA DITCH ENLARGED. 

A • Original decre e - 7/25/1941 - 54 c.f.s. 

NOTE: Of the total original decree - 29 c.f.s. awarded 
for filling Hallenbeck (Purdy Mesa) Reservoir - 20.0 
c.f.s. for direct flow irrigation and 5.0 c.f.s. awarded 
to Juniata Ditch Company. 

B. Additional decree - conditional - 75 c.f.s. for filling 
Juniata Enlarged Reservoir. 
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6. GRAND JUNCTION PIPELINE AND WATER WORKS SYSTEM. 

A. Original decree - 7/25/1941 - 1.042 c.f.s. absolute and 
2.866 c.f.s. conditional. Order making conditional 
decree absolute - total decree 3.908 c.f.s. 

7. BOLEN, ANDERSON & JACOBS DITCH. 

A. Original decree - 6/1/1916 - 9.59 c.f.s. 

STORAGE RIGHTS -- KANNAH CREEK DRAINAGE 

8. ANDERSON RESERVOIR NO. 1. 

A. Original decree date 7/25/1941 - 466 a.f. 

9. ANDERSON RESERVOIR NO. 2. 

A. Original decree dated 7/25/1941 - 433.36 a.f. 

B. Order making conditional portion absolute. 

10. CARSON LAKE RESERVOIR (formerly Hog Chute) 

A. Original decree dated 2/20/1959 - 637 a.f. 

11. CHAMBERS RESERVOIR (formerly Deep Creek Reservoir) 

A. Original decree - 6/1/1916 - 600 a.f. Decree relating 
to Dry Creek Ditch - filling right for Chambers 
Reservoir. 

<:) 12. DEEP CREEK RESERVOIR NO. 2. 

A. Original decree dated 6/1/1916 - 350 a.f. 

a. Order making decree absolute - 7/25/1941 - 350 a.f. 

c. Decree for Deep Creek Reservoir No. 2 Supply Ditch -
decree date 7/25/41. 

13. HALLENBECK RESERVOIR (now called Purdy Mesa Reservoir). 

A. Original decree dated 7/25/1941 - 863 a.f. (as built 
capacity- 680 a.f.) 

14. FLOWING PARK RESERVOIR. 

A. Original decree dated 7/25/1941. 

B. Order cancelling conditional portion of decree. 

15. GRAND MESA RESERVOIR GROUP (includes Scales Reservoirs 1 & 3). 

A. Original decree dated 6/1/1916. 

B. Order making conditional decree relating to Grand Mesa 
No. 6 absolute. 

16. HALLENBECK RESERVOIR NO. 2 (now called Raber-Click Reservoir). 

A. Original decree dated 7/25/1941. 

17. JUNIATA RESERVOIR. 

A. Original decree dated 7/25/1941 - 400 a.f. 
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18. JUNIATA RESERVOIR ENLARGED. 

A. Original decree dated 7/25/1941. 

B. Order increasing absolute portion of decree to 2,313 a.f. 

c. Order cancelling conditional decree as to 1,122.41 a.f. 

19. JUNIATA RESERVOIR ENLARGED - SECOND ENLARGEMENT 

A. Original conditional decree - Case No . W-18. 

B. Original decree dated 4/25/1984 - Case No. 82CW280. 

c. Protest to Referee's Ruling. 

D. Memo of June 26, 1984 - Water Referee to Judge Brown. 

E. Amended Ruling of October 24, 1984. 

20. JUDGEMENT - CASE NO. 16803 DISTRICT COURT OF MESA COUNTY. 

A. Establishes system for filling reservoirs on Grand Mesa 
in Kannah Creek Drainage. Also contains provisions 
relating to administration of Carson Lake Reservoir. 

NORTH FORK OF KANNAH CREEK -- DIRECT FLOW 

21. DECREE OF JULY 25, 1888 RELATING TO KANNAH CREEK AND NORTH 
FORK OF KANNAH CREEK DITCHES. 

22. BAUER DITCH. 

A. Original decree (see Item 21 above- 1888 decree). 

B. Order making 1.96 c.f.s. absolute. 

23. BOLEN DITCH NO. 1 - see 1888 decree - Item 21. 

24. BOLEN DITCH NO. 2 - see 1888 decree - Item 21. 

25. HENSCHAEL DITCH - see 1888 decree - Item 21. 

26. SEEGAR & BEDFORD DITCH - see 1888 decree - Item 21. 

27. SEEGAR & BEDFORD DITCH ENLARGED - see 1888 decree - Item 21. 
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pursuant 

The exeroise of the right and privi~ege of dive~ing . . ' . ' 
~ j he extent of a constant flow of 7.81 cubic-feet per 

t 
• !\ ' :\ ~ ~ 
seoon~ .ot time, of the waters of Xannah Creek, in said County, . 
at or ~near the point designated in the petition herein, above 

the headgate of ~11 irrigating ditches heretofore diverting 
. 

water ~rom said ·creek, and the superior right of domain to 

said ~~antity of water, against all others diverting water from 
' - " ... ' ~ .,. "' said Xannah .Oreek, said· water eo to be taken and diverted tQ. 

••··.U~"-·'·' t o • f " • ~ -t ' ~ ., 
be oon~cted by a S,lstem of water works to be erected~ by sai~ · 

.. t • ... :.4. • .. ,.. 

peti~ioner to its~ mnnioipal limits, and t o be ~!e~ributed ana 
~sed' ~~th~~ said .ltmita, for the municipal purposes of said 

t i'oner., and~ for distribution among its, illha'tii'tants .for ...... - ,(....... _ _.,. .. -....... ,. .. '· ~ ~· ,. . 
., '"' a~ 

fo an~ other like beneficial uses of i ts inhabitants. 
A • • ";'f 

Second' ·~he . value of the said. prope'rj;y actually ~ 
' ... 

• 'l 'l i)f ' • 

t~en "b.eing grantea, b:y statute in that )Selialf·, oonait~oned ~on• 
4 .. ~ ._, 'II 

makiftg full . oompensation or satisfaction of all damages tHer~by 
' It • II • ' or #' ~ • -:c. h-ti'O . .>i'W' 

J I • "" • oocaeioned to ,euoh .person, persons or corporation·, ~a shall be 
, ~ . . I ' \ . ' materiallf int~rf~rred with in .their vestea rights heretofore 

~ . 
",..,, • .,.- ... 1'J • aoqu~e'd, resid ~g u:po~ such said Xannah o; eelt, or hay~g ·liar~!-. 

r • I ' -\, ' of ' < 1 I 
~J1 tofo~fi. j ppl~e~! ~aed anCf" div er ted water s -~1iefef~bm1 for pr.opi;iu . 

\ , ' , .· 1 f I t, 

'ana· be)1efioial ' purposes, we find suoh compensation to, 'be .Paitt 
t \ i \ r..,. • ' " ... 
b~ sai petitioner to be One Hundred Ei~ty~two Thousand Wine 

.,to. I , ... ' T\. • 
Hundred FortY, Cll82 9~0.00) Dollars. t 

' ~ 

Third: ~Th~ damages to the land and prdpeityhof 
~ . ~ ~ .. 

I 

~espondents to :be paid by said pe~i~ioner~ as oondi• ' 
J I .. r 

the ex~roise of said Tight o;l d6maill --=~~~·~· 



To respondent or respondents oWni~ 

the Cof~ tract herein, viz.- ·wtsmt and sEiBWf, 

Township 2 South, Range l East, Ute Meridianl 1~ said 

_.tright the.reim.to appertaining, consisting of 64.3 statutory inohes 
. .. I. 

of deoreed:. priority liTo •. 2, from said Xe.tfnab. ·O,~eek, in saict. 
, . 

·wa:ter Dis'ti.rii.o'ti :Wo. ~2, .:rrine Thousand .1;($9000~) Dollars~ 
~"·~··~= ~ 

To ~epondent,i !Or respondents, 6W%ling PARCEL :NO. 2, 
I ~ 

,)bi.Pwn as the Lower· Bnyer Traot, herein, viz~-. Wi!lEiSEf, Be .. o, 
I ' 

~a~ ·in the last desoribed township and rang~, consisting· of ~g. 
. ~ 

~ores of· lan~, . together with the water right ~hereunto ap:per~ · 

ta~ning, consisting of 10-1/5 statutory inChes of said ~eore;~ 
Priority #2, !wo ~Thousand ($2000) Dof1are. ·~·· 

.~ 
~d tespo~dent, or respondents; 

tne ~ppe:r Snyer Traot, viz.- ~~and sW~~ 
a • *"" ( • 

, Beo~ion 14, in the last tdesorioed townsliip ~and' ~ange, lees riglit . t 
,. .. ' l ... '• ~ ~ ~ • 

. o~ wa.,, said tr~ot containing 43 aores of land, in said o~unty, 

~bgethe~ with the water right 'thereunto ap~ertaining, he~g~~ 
· ~~~oreed r~ght of diversion ,for irriga~ifl~ of said water ~~~Jp 

- l ,. , ~ 
· he~etofore ~njoyed in oonn~otion with sai:d traot, Eou,; HundNld . ... ~ 



. . 
responaent, or respondents, owning said PARCEL ~o. 4, 

1know21 as the upper Dowling :tJraot herein~" viz, .. ~i]!~' 'section 
... rr-~ ... 

'1~, ~said' l~s.:t described township and ~ange, containing 20 , 
• • • • 

ao:tt.s:,. together W1 th the water right therleunt.o appertaining, ,. 

, ~. o~~i~~g of~}O•l/2. statutor,r inches .of ·said , ~~oreed Priority 
r .. _. 

lfo •• 2, Eight 1®1~8'4! C·taoo) Dollars. .-~ ' 
I ,. 

T~ t respo~d~nt, or respondents, own~g. sai~PAROEL NO.~ 
·~ 

as th~ lo!e.r ' Dowling traot, herein, viz.~ smiSWi, Seo. 

111, :1~~ s~id last described township and range, , oo~taining 40 
~ 

aores~, .together with the water right thereunto appertaining, · ., 
oons~et!ng of ·22 statutory inches of said decreed Priority No• 

!rMtb); .. fiye '"Rub4red., ('$3500 l Dollars. 
~ . ' ... 

• ' . 

• I 

~ofi Se9tion 12, said last described 'townsnip and range, 
, t • ' t . .. \ ~ ' 

, I ... ing 100, acres, 1iogether wi,th I the
1
,water right :t~ereunto 

?l ~ • tain~, consisting of 10-l/5 statutory inches, frpm said deoree'd 

Three Thousand One Hundred S~y-Eight (,$3168) 

-To· rJspondent owning PARCEL liO~ 

Oro~ard & Ir~igation Oo;pany, ~lie~ei~, 
SiBEt;, Section 25; BW-iBEt, BEiJWt, and SW~t, 

' ~ . . 
:rmi; .m$ftrt and lmtBWi, Section 35; al~··in· Township 2 South, 

' I f 
, ,. ... .. f ~ .. 

~ Range 2 East, Ute Meridian, and Lots l and 21 of Section 21 • • 
I 

Township 13 South, Range 98 West, 6 P. M., all containing t 
} • j • f ,....,,,iiJU"''" 

600· aores of ·land, in said oounty, together. with the fo:tlpwinli .. . r· .: 
water rights the~eun~o appertainins and used for th~ irrigation • . 

• • "t ' •. :- - ]l ~-t ~~~. 
. thereof, viz.- 205 ~~~es of the company oont:.;ol~ing same, s be~~ ~ .(r~ 

• :1, 
0 

0 ~-M~u......-r·c·1"n 

about 326. etatuto:cy inohe~ of decreed Prt9ri;7 'No_. )HI., "fro)D ~ 11 ~ • ~""~"'Jt'<Jid'il'l'l 



,, 
in said Water District, and a seventh-eighths 

. ; 
Reservoir, !welve. Thousand ($12,000) Dollars. 

""' "' . # 

the Ternahan . 
' 

!o ~es~on~ent, or respondents, OJ!D:41B PAROEL BO.r 8,, 

the Laramore tract, viz.~ SEiBEt, ~action ll, and that 

part below the .Xannah Creek Exteneion Ditch of the ~t, Seo. 
' 

121 .and all of the !EtBWt, Section 13, all in township 2 south, 
... . .. "• .. 

~ . 
range 1 East, Ute Meridian, containing 132 acres, together with 

' 

J 

the water .right thereunto appertaining, consisting of 68 statutory ~ 

decreed Priority No. 2, Seven Thousand ($VOOO} 

I 

\ . To respondent, or respondents, owning Parcel Bo. 101 ... . .. 
~ : . 

, 'known as "tlie Upper Renick Traot, ·viz.- BW~i and lf+wt, 
t tf • I • 

~Jc~ion 3.0~ in said Township 2 South, Range 2 East, r U~e Mer+dian, 
.. . . . 

and BEiimt and. nE.;BEi, Section 25, in Township 2 Soutl;l, Range 
I 

l East, Ute Keridi~, containing 140 aores, together with the 
l . '-.. 

thereunto appertaining, co~sisting of 26-l/4 statutory 

- ' inches o:e said, ~ecreed Priority No •. 21 Jive Thousand Seven Hundred 
'P: 

~inety,f:{'v·e . ,( $5!19 5.) Dollars • 

• 
known as ~the Lower Reniok Tract, viz.~ SEiEWt, ~and 
!3f acres.:o"f BEiSWt, Section 24, Township 2 South, Range ~.' ~ast~ . . 

~Jpte 'Meridian, containing 9&t acres, together with the water 

right. there~to· appertaining, consist ifig o~ '26"l/4 
..., 

inches of s~~~' decreed Priority No. 21 ~enty-five ($2500) .. . 

respondent, or respondents, owning PARaEL NO. 12 1 
' ' . . 

. ! 
the Bailey tract, viz.- SWtsE!-, .SE!SWt, _tJectj,on 221. , 

1 East, Ute. !4er~dian, containing; 80 
~ 



s l 
.,.; 

, • • .,J ..... 
v 

acres, toge.thr:tr with the water right thereunto appertaining, • i .. 

,,.uonsisting of 21-1/2 statutory inches of said decree'd Priorit7 
~ ~ J 

,Jf'/ f,. 6 ... • 
~~ No. 2, fwent7-five hundred (y2500) Dollars. . 

I' J ~ 

To· respondent, or respondents, owning PARCEL NO. 141 

~own a~ ,the Goldsby . ~ract, viz.- BWiiWiSBt:,and that pa~ •north · 111 

of~ Xannah Ql.reek o;C stSEf., Section 141 ~ownship 2 South, Range\ 
., 

1 East, Ute H~ridfan, containing 160 acres¥ toget her with the 

water right• thereunto · appertaining, consisting of 10-1/5 statutory . 
in9~~s from said decreed Priority No. 21 ~hirt7-one hundred 

. twenty-nine ($3129) Dollars • .,. 

, ~o respondent, or respondents, owning Parce~l51 

, kn6wn as ~the ' Re~derle tract, viz.M NWi!WtJEi, Section 12, 
I 

Township 2 South, Range 1 East, Ute Meridian7 Q:pntainins:. 20 
I ·~ 

acres·, together with the .water right thereunto appertainfng, 
( . 
poiisis-ting of 10-l/5 statutory inches of .said decreed Pr·iorit7 

~ . 
2, Sixteen hundred tThirty-three ($1633) Dollars • 

... •;c... ' . .... 
To· ~espondent, or respondents, owning PAROEL NO. 16 

.; . '· : ":Gown as. the Wll}. L• Downing tract, viz.- SEilmt and JJEiSEt (less 

f '. )\ l'b -Jer es thereof owned by Thomas Downi~), Be~~o~ship · 
-~~ 2 dout~, ~~~. 1 East, Ute :Meridian, conttning 50 acre~~ o.: 

·~ ·g: 1iller. wi.th the wat,er]<right theraunt~er:taining, oonsistinif. 
1 

' 

of, · :~-l/2 statutory /nches of said decreed Priority 

($2012) Dollars. 
, 

~o~ ~esppn9.ent, or res:Po~den~s, own~ ~Ait"<mL lto. 
I ;u ' 

•• A 

t4e w. T. Downing tract, viz.- N.mtBEi, Section ·231 



l l 

• • I' 

'!l!o ~espondents owning PARCEL llO. "'18·, lmo\m as the 
I ,$' I • 

..:.$ -,aoltat~~ ~ traot; viz.- BiftiBW! and SWiSWi, Section 30; and 

• 
known as the Honsinger traot, viz.­

r 



1 i.. 

To respondents ·owning PARCEL NO. 21, known as the 
-I 

Sullivan tract, viz.~ BEiHW! and BWi BEf,. Section 33~ . ' . 
and SEiSWi and SWiSEf, Section 28 1 all in township 2 South, 

:ij.@iaj 2 E~et, U~e, Jleridian, containing 160 ac;es·; ~together with 
., 

tHe water right thereunto appertaining, consisting of 85 etatu-

tor.Vt inches of said Decreed Priority No. 51 from Xannah Creek, in . ( .... . 
said Water District, ~hree Thousand ($3000)Dollars. 

To respo~dent, or respondents, owning.PARCEL ~0~22, . 
lmown as the Ponsford tract, viz • .! Et!Wi, sW~i, and DWiSWt, 
Section 9, and SEiDEi and N.EiSEi, Section a, all in Township 

- t • • 
3 South, nanga 2 East, Ute Meridian, containing t240 acres,. to-

"' 
ge''til1&1-" with the following water right used for irrigating :-· . · . ' . ~. 
~ortions thereof; 100 statutory. inches of decreed Priority~~ 

No.· 7 from Xannah Creek, in' said Water District, 23 statutory 
f 

inche~ from ·~a~d decreed Priority ~o. 2t and lPD ,share! of the 

comp~ controlling said Grand Mesa Reservoir; Five ~housand 
• • I 

Jive ~~reci,. ($p500) Dollars. 
'I ~ · 

~o respondent, or respondents, own~g EAROEL BO. 24, . 
' the Bradbury trac't, viz.- Wt:NW-t, Section 41 Township 

3 sQ.Ut~,· ~ange 2 east, and SEt!Ei, Section 51 same township 
I ' • 

. .¢!~ _tfl.nge, and · .. :rriJEi, Section 25, towns~ip 2 south, range 1 

easf.,, Ute _lleridian, containing 240 / acres~ · together w~th the 
{ . 

wate~ righ~p appurtenant ~hereto, consisting ~f 10.69 statUtor.r 
.. , ~ \ ' I \ 

inches of .said PrJ ori ty No. 2; 16 sh'are·e in the company con-

trolling same, equal to 50 statutory inches · in ~iority No. '' 
"' and 65 aha~e.e in the bompany oontrolling th~ G~and Kesa 

" . ~ hundred ($2500) Dollars. 



l '· ._ 
4 

~-
-·" 

respondents, owning PARCEL :NO. 2·5, 

swtswt, section 36, and 
' 12 South, Range 90 West, 6th P. K. ,_ 

acres, together with the water right used · 

for ' irrigating portions there·of, being 48 ~:hares in the ; com-
• .« I 

pany , contro1lin~· the same, equal to about 77 statutory inches 
\' 

of Prioriti No~ · l1, and 132 shares of the company controlling 
• ' . 

~· said Grand Mesa Reservoir, Thirty-seven hundred fifty ($3760) 

. ' . 
To respondent owning PARCEL NO. 26, known as the . ' 

SCHOOL HOUSE, together with the wate~ ·~ight appurtenant .. 
thereto, being one · statutory inch of said: deo~eed. Priority~No. 

One Hundred Fifty ($1'60) Dollars • . ,. 
T.o. re.spo_ndent, or respondents, owing· PARCEL B'O. 27 1 

the Farmer tract, viz.- NjsWt, SiBWi, .BWiSW!, Seo. 5 1 

and EiDt and NEiSE-1, Seo. 6 1 Township 3 South, Range 2 East, 
~ .. 
Ute Meridian, ~ogether with . the following water rights used 

for irrigating portions thereoft viz.- lOO ,statutory inches ' 

of decreed ·Priority No. '1, 32 statutory inches of said Pr,iority 
, ' 

• :No. 6 1 33 statutory inches o~ Priority No. 31 and 83t shares \~f . 
stock in the company controlling said Gr~ru Mesa ~eservoir, 

Eighty-nine Hundred ($8900) Dollars. 
\ 

. q 
To' resp~~dent, or respondents, -o~ing PARCEL NO. 28, 

the, sin~ lair tract, viz ... ~hat part ~i .. the SElSEf; 
south of Xannah Creek, of Section 32 1 Township 2· So~th, Range . 
2 East, .Ute Meridian, containing 20 acres, together with the water 

~ . 
I 

right thereunto appertaining, being l/2 i~terest in decreed 

Priority No; 1 from said Kann&h Creek, in s~~d Water district, 

being equivalent to llt statutory inches of water, 

-9-



or respondents, owning PARCEL XO. ~B9 1 .6}~ 
-..."[ known ~l the Van Pelt tract, yiz.- SW"fSEi1 5eotion 25, Township 

;.. ~ "fl J 2 South, .. Rang~ 2 East, and BWiJmt. Section 2, Township 3 South,~ ~~ ~~·~ 
rapge 2 East, Ute Meridian, containing eo acre , together with 

\. ' ~. ., . 
~he water r ight appurtenant ther~to, being ~/3 interest in deoreed t 

Priority Ho. 9 1 equal to 25-1/3 statutory inches of water, also . . . 
~ . 

38 shares of· the company controlling said Gran~ Hesa Reservoir, 

Eighteen Hundred Twenty-three. ($1823) Doll~s. 
tf . . 

To respondent, or respondents, owninB P~-eEL HO. 30 1 
J •• 

Seot.ion 33', SWtSWi, I 

. known as the Bowman tract, v:L,.- SE.zsEi, ' . . ' 
Se.otion 34, Township 2 s·outh, Range 2 east, and DEilfEt, Sea. 41 

and NWiBWi, Seo. 31 township 3 south, range 2 east, Ute Meridi~, . . ... _ 
togeth~r with. the following water. r~ghts used for irrig~ion 

: 
of ~portions thereof,- 10-1/2 statutory inches of said Priority 

:..t ~ ~· 

#2, 9 statutory inches of Priority No. 3; 38 statutory inches • I ' 

of 'Priority No. 41 and 42 statutory inohes of Priority N~. · 6 1 

I . . " . all from Xannah Creek, in said water district, and 11 8 interest . ~ . 
in ·~he Ternahan Reservoir, together with 15, shares, being 50 

~ . , 
statutory inches. of water from Priority Bo. ll, from eai~Xannah, 

• ' . I 

~ r Creek, .in said water district, SLTty-five Hundred ($650p) Dollars. 
" 1 ... • • 

~ 
' 

To respondent, or respondents,, owning PAROEL lfO. 31, 

Ternahan t~aot, viz.- SEiSwt, ..siiSEi, and: SEiSBt, 
.. 

~eotion 341 town~hi~ 2 south, range 2 ·east, U~e Mer~4ian1 and 

~ .~ n!mf: ," NW-f~; Seottoh 3• .. toJ!_JlBl;.i~. 3 ~south, l"&ll8~ ~ - e~J'li• ~~ .. , . 
'-swrw~· Sao~ion 35, to+ip 2 south, range 2 aari(,~ and tOt 4: •. ~· 

Seotion ,2, and Lot 1 1 Section 3, both in township 3 south, range . 
0 Jr Jr 't. :I,H I I 

2 • east, Ut.e I Meridian, 

following water r ights appurtenant 
) 

.~ portions thereof: 



statutory inches from said Decreed Priority No •. 2 
... 

19 .. n n ]" 3 .. 
" " "'· n " 4 

company controlling said Grand Mesa Re'servoir ' · 

To respondent, or respondents, ·ownipg PARCEL BO. 

known as the ·McKay tract, viz.- EiNEt, Seo. ~fh' and. W:iBWi, · . 
. • f . 

Seo. 33; all in township 2 south, range 2 east, Ute Meridian, 

containing 160 acres, together with the water rights appurte-
' 

nant thereto, being 4-l/2 st~tutory inches of said decreed . . ' 
~~iority Bo. 2; and 85 statutory inches of said decreed Priority 

Bo. 5 1 and 108 shares of the company controlling said Grand Mesa 
~ . . . 

Reservoir, Forty-seven hundred twelve .-($4712 ), Dollars. -~. 
.... .. .. ( 

To ~respondent;· pr respondents,, ov!}ng PAftOEL NO. 33, .. 
the ~sunders· tract, viz.- ·SEiBWi, Sao. 31, Township 2 south,. 

range 2 east, Ute :Meridian, containing 40 acres, together with 
• 

the. water rights thereto appurtenant ~ being 20 statutory inches 

of said decreed Priority No. a and 12 shares of the company con­

trolling said Grand Mesa Reservoir, Four·;~:* lt400~} Dollars • 

. 
To respondent, or respondents, owning PAROEL BO. 34~. 

known as the ~~zzelle tract, Section 31, to~ship 2 south, 

2 eas'ti; Ute·, containing 40 acres; together witl;i the water 'right 
.r 

theteto· appe~taining, being 20 statu~~;Y~noh~s o~ Priority No. 

a., ... ~ma.:· 12 shares o!f the said company oontrollibg Grand :Dasa 

, Four HUndred ($400) Dollars. 

To., respondent, or respondents, 
~ 

H. B. Rolland, viz.- part 

township 2' south, range 2 east., containing 112 

----11---



together with ~he water rights appurtenant thereto, being 22-1/~ 
~ 
statutory inoh~s of No. 2 Priority, and 65 statutory inohes of 

..., 

Prioritf~0._ 8, an~ 19 shares of the oomp&nt controlling said 

Grand Mesa Reservoir, Five Thousand ($5000) Dollars. 
, 

To respondent, or respondents, owning PARCEL NO. 36, 

the J. J. Holland traot, viz.- BW~, Seo. 5, township 

3 south, range 2 east, and 8 aores of SWiSf!'i-11 Seo. 33, township 

2 south, range a east, 48 aores, together with the water rights 

thereto appertaining, being/2 1/2 statutory inohes of Priority 

No.v, and lO Jshares of the oompany controlling the Grand Mesa . . . .. ~ . 
Reservoir, Seven Hundred fifty ($~50) Dollars. 

To respon~ents pwning PARCEL BO •. 36-f, known as 

Learned traot, viz.- WjsE~,, Seo. 25 1 township 2 south~range . . ' i 
2 east, and wt BiDEt, Seo. 2, township 3 south, range 2·""east, 

0 0 ~ ~ e L 

· 40 aor~s,_ togetlier wfth the water rights ,:appg.rtenant, the;reto,, )o 

be~g 1/~ inter~st in deoreed Priority No. 9' from Xannah Oreek, 
- 1~~2/3 statutory 

Doll~rs. 

To respondent, ir respondents, owning PAROEL NO; 3j1 

the :Be~ tract, viz.- SiSEi and NiBE!, ~eo. 8, t~wns~p 

range 2 east, 160 acres, together with the water. right · ·. 
~lie~eto appertaining, being ~ statutory 

' ' . 
J 

~~one. Thousand ~$.1000) Dollars. · 

To responde~t, o~re~pond~nts', r owntilg PARCEL .wo. 38, 
I . \.. 

known as the Wiley tract, being stNWt,. ~"ntsw.f,'1- S~o. 3.2, to~ship . ' . 
.;< , 

2 so:nth, range 2 east, Ute l4eridian, containing 160 acres, • 
• .. f ~ 4 ,.~ _, , 

to~e~her with the wat~r rights appurtenant thereto, being '5 ~/8 
\. 

,· atat~to~ inohee of said deoreed Prioritf Jio. 2, 36 
c 

of deoreed Priority Xo. a, and 25 share~ ·of the Grand Mesa R6s-
4 ~ -

I 

"' , 
1 er:Voir ,- .Eighteen hundred twenty-fiv~ ··. 1,w.ri-ii'L'\IP.r.;, .. . 



To respondent, or respondents, owning PARCEL XO. 39~, 

kiloytn a~ the, PATTERSON-DODGION' tract, viz.-<lrimV-!SW-1~ BW!BWt, ~ . . ' 

' anl Borth 26 l/2 sores of BEtSWi, of Seotion 24, township 2 

south,, range I east, Ute Meridian, oontainfii81 86. ~/2 aores, . ,. .~ ., . ( 

gather with 'the water right thereunto apperta~ni~, being 
' I 

22 1/2 statutory inohes of said 2 1 
' I 

two hundred J$2200)LDollars • . 
To respondent, Macy Gannnage and Malinda Gammage, 1 

owning or in any'way interested in PARCEL NO. 411 

Gammage eo aore traot, viz.- . SWi~, Imtui, Se~ .- t \ 
t··~ :'i 

J?~/~Q'"~ehip ? , ~outh, range 2 east.:,. 80 ~ore~, together with the : l 
foi lowing water riShts appurtenant therej;o and used for~;lrrigat·~ ~ 

· · r ~ , \ f1 ,. '' ~ 
. i~g~ portiona thereof, being 62t etatutocy inohea of deoteed ~ 

Priority No. ~v,/ and f85 ~ shares of the,.t compp;tcy; fb•o'ntrolli~~··the 
~rand Hesa R~servoir company, Thirteen Hundred 

, o?' 
ana fifty oenta~ J$1311Ji11.50) • . 

-To respondent, or ' respondents, owning ~arcel No. 42 1 
• I I 

the Luoas ' traot, viz.- SWtJiEi, lmiBWt, XiBW! and swtswt,. 
~ 

~ a~l .in Section 1 , also Lots 3 and 4, in Section 2, all ·in township1 
' \# 

l~ south, range ;a west, 6th P. M. containing 309 ·aore~ t ~ogether 
~ tt . t W:f:·vh the following described w~ter r.ighta appurtenant hdreto. ana 

. ' . 
u- ea for ~rrigating portions 'thereof, via.• 52t statutory inohee . 
~ Prioril.ty l{o. ~~ and 163 .statutory inohes. o.f Priori:ty ilo. 

\ • ~~~ ' ':.1 :> .. """ • ~ 
, ~ , !i .• ~housand Two Hundred Fifty ($9250) Doll;ars. 

. ' j , _, • !J!o respondent, or ~espondent s, . oriing Par'oel .:llo • 43, 

~ ·1- ' ' G . , ~ ~own: as th: :Blair home tr~ot, viz.-stBEtSEl . BJ?.d SEtSEt, Seotion 

~ 19~ township 2aouth, rabge 2 east, 50 sores, together ·wit~ the 



fo~lowi~· water rights appurtenant there:to an·a used for irrigating 

portions th~reof; 28 statutory incnes of. sai~ decreed Priority 
~ ' . 

No.8 and 36t· shares of the oompany controlling the Grand Mesa 
. . 

Reservoir ~ Oompany, Fifteen Hundred (81500) Dollars ~ 

' ., . . . 
To th~ ~espondent, or respo*dents, · owning Parcel No~ 44, 

~ . 
·known as ~he B. F. Blair ·f.Ponder) Tract, vis .- SWilrNi, BE~, 

' .. ' . "' . 
BE.;B\Vi, and BViiSEi, Sec. 24, township 2 south, ;range 2 east, 

~ . . 
{ containing 160~_ acres, together with the water rights thereunto . 

~ appertaining, being 36i shares in the company controlling 

the Grand Mesa Reservoir, and 32 statutory inches of water from 

sai~ deoreed ~iority No. a, Nine Hundred Seventy-nine ($979) · . ( 

~o~:tars. 
• .,!(. 

To the ' respondent, or responaents,. owning PAR~ 1{0~ 45,. 

· lqlo'Yll as the Whitney Tract, viz.- stBWiSWt, and swtsw;, Seo. 20, .. 
and W-flJWt, Sect>ion 29 1 township 2 south, range 2 east, Ute Merid- ' . " 

' .. . t ' ., 

ian, containing 130 acres, . together with the water rights ~theret~ 
' ~ +.. ~ l • • 

appertaining, being 58 statutory inches of water f~om sa~d decreed 

Pfdor,ity Bo. 8 and 27 shares of stock in the, company controllingu 

eai[ Grand Mesa Reservoir, Eishteen Hundred Sixty-two ($lS62) 
~ 

To ~h~ ;~~pendent, or respondents, owning PlROEt ·xo~ ~6l 
• I .... 

the ~SCOT WEST TRACT, viz.- lfiD'iD't, Eil'fli, 1ft~, 
I 

tn~ Lots 1 and ·a; Seotion 19, township ·2 south, range ~ east, Ute . ' ( 

Meritrie.li, . oonira:l:ning 200 aores, togeth·er wi~li the •water ~ight 

~,!'eretorl.ap~ertaining, being 70 st atutQr,v inohe~ of B~id decreed 

Priority No~. a, and 22 statutory inches of deoreed Priority No. ·21 .. 
~ifteen Hundred ·Forty-two ($1542) Dollars. 



. 
To the respondent, or respondents, 9wning PABCEL HO. 48, 

or ~eontrolling ~same as a government homestead entry) known as the 
I 

»ERRY Traot, viz.- SEiBWi, Seo. '1, township 13 ~outh, range '98 

'west, and DillWt,~ Seo, 12, township 13 so~t11, range ~8. west, '\ ,;. . . 
.... .& • • 

6th P. M~ together with the .water right heretofore enjQyed 

o~ diverting into a ditch owned by said respondent f~ood wat~rs' · . 
~rom' said Kannah Oreek without decree therefor, said to ~e cap-

inches, Two Hundred SiXty-six 

respondent, or respondents, ' owning, P~OEL NO. 

the ASHLEY traot, viz.- HWiEEi, Section 1, Township 
~ . 

13 South, Range 98 'west 1 and NE!BWt Sec·. One (1) townsh~ 13 south, 
.. . .. ·~ . . 
range 98 west, and SisEt, BEZNEi1 Section 36 1 township i2 south, 

range 6 P. M. containing 240 acres, together with 35) 
I 

of decreed Priority No. 11; Twenty-five HUndr~d . ' 

r 
To ~respondent, or respondents, owning ~~reel Ho. 50, 

• f" r 

known as the 1Herritt traot, viz.- WiBWi1 Sed. 1 1 townshiP. 13 . ~ 

so~th, ran$8 98 west, 80 sores, together with the water ~ight . .,. 
appurtenant ~hereto, being 40 statutory inohes of decreed 

Prio~ity Bo. 11, and 50 shares of stock in ·th$ company controll~ 

.i~ said Grand Hesa Reservoir, Eight~en Hnndred ($1800} ponars .• 

, ~o~spo~dent, or resp.on~e:g.t.~, 

, known as . 
2 sout~, ~~enB east, and EtNEiBEt, Section 2, town~hipr 3 

• 
south, range 2 east, Ute Meridian, 40 acres, together with 

jh~ water rights appurtenant thereto and used for i~~igating 
... 

por tions thereof, _being 1/~2th interest in decreed Priority No. 6 
• I ;, 

from sai~ Kannah Creek, in said water district, equaling lli 

-15:.! . 



.. 
1 I 

To.' respondent, or respondents, owning PAROEL :rro. 52, 

the Chambers Tract, viz.- EEiH»t, &fEEt, Section 36, . 
• .. 

~ ~ 

township 2 south, range 2 east, Ute Meridian, 120 acres, togetpar 

with 52 shares of water. in the company controlling said decreed 
~ 

Priroit7 No. !11 being equal to 86 statutor,J inChes of water, 

and l/3 .fDterest in Dr.y Creek Reservoir, ~orty-five Hundred 

· Ct4POO) Dollars • 

.. 
To respondent, or respondents, OWning PAROEL :rro. 63, 

I I 

the DARLING TRACT, viz.- NE!SWi, !WiSEt, Section 36, 
• • 

township 2 south, r~ge 2 east, Uta Meridian, ,oontafning 8~- aores, 
• I ,.• "-

to~ther w~th ~he water right appurtenant thereto and uSfd for 
. . t 

i%~~gating portions thereof, being 53 statutory inches of water 
' ~ , • ""--fi'"'• ' '"'.i 

~ • /: 1· J ,,.. - I ... i drollf. deoreed ~riority No. 11, and ·l 3 ·interest in Dry ~Oreek~ 
.... . .,. 

Reservoir, !We~ty-nine Hundred Sevanteen ·($2917) D~llars , ~ . 
' ' ~o r~epondent, or respondents, owning PARCEL NO. 54~ 

knQwn as the IRA VINCENT TRACT, viz.- BWiBWt1 Bee• 361 township 

. 2 s~uth, r&:nge 2 east, and BWiBWt, Sec.. l, township 3 1s-quth, 

• rante 2 east; ~d thet west 170 feet of the BEtBWi, Bee. ~, 
~ . . 

to!Pship t~ree sou~h, range 2 eaa~, and of which 90 aor,ea, 40 

ari' under ditoh, together with the water rights appurtenant thereto. 
"' 

an~ used for irr~gating portions thereof, being 1/4 interest ·~ ~ .. 
l 

~io~itY No.6, , ~eing 34 statutory ,.inohes ~!w~ter, ~o Thousan~· . .. 
· ($2000) Dollars. ~.~ ,. , .. 

respondent or respondents owning. PARCEL NO. 
I 

as thef-~Eliza and Ruth Sullivan t:raot, :vi!z.-~,· Sec. 
I 

- ' 36, Townohip 2 South, range 2 east 1 and SW~, lmi!W-f, lfW-ilmt1 

township 3 south, range 2 east,. Ute Heridian14 



. ~ . 
therefrom a tenkore strip off the west end of s~id tract, 

reducing said acreage to [50 acres, tog~ther with the water rights 

the~eunt~ ~ppertaining, being l/3 interest in, Priorit7 No ·~ 61 
\ ' • .t I 

being 4li statutory inches of water, and 90 shares of the oompa:ny 

cont~olling mhe Grand Mesa Reservoir companJ; !Wenty-five 'Rundred 
I I 

and Sixty-~fi ' ($2566) Dollars. 

t • .., 
!6 respondents, Elisa Sullivan and John :Be;I.l,, owning 

... .. .. . ,' 
PAROEL ~o. 56, known as the SULLIVAN-BELL tract, vis.- Lots 2 

' ' . 
an~·3, ,Section 11, township 13 south, range 98 west, and Ei5Ei, 

\.• . . 
S~~tion 361 township 2 South, range 2 East, containing 1~4.26 

aorea, together with the water rights thereunto apperta~ng, 

being l/3 interest ~n decreed Priority No. 6, being 45 statutory 

inoh&s of{wat~r, and 60 shares of sto~k in tbe oompany ~~troll­
ingr ~he ~.aid Grand Mesa Reservoir, Three Thousand ($3000) Dollars. 

respondents, or respondents, owning PAROEL NO.- 57_, 

known as the JOSEPH VINCEBT TRACT, viz.- llorth 30 acres of BWtBWt,. 
. \ 

SeQtion 20, and. llorth 30 acres of SEiNEi, Section 35, township 
t 

2 south, range 2 east, containing 60 acres, ~ogether with the 
1 1 4 

w~ter rights thereunto appertaining, being 34 statutory inches 
• 

~ 

of decreed P;iority No. B, Twenty-three Hundred Eighty-three 

lt2383) 

To respondent, or respondents; owning PARCEL NO. 58, 

all the ' lots kriovn'i as the tovm of /WHITEWATER, together witli the · ';· 

water right appurtenant thereto and used to irrigate ·portions 
• • 

thereof, being 11.1 statutory inches of said decreed Priority .No. 
' . 2, Four Thousand Three Hundred Fifty ($4350) Dollars. 



t - · ..... -
......... 

r 

To respondent, or respondents, owning PARCEL NO. 59, 

as the MESERVE ~ACT, the same beins 9 aores, part of the 
j ~ 

BEtlwiDBt, Section 241 (?) township 2 south, range. 1 east, Ute 

Ke;~dian, together with the wa~er right appurtenant thereto and 
• • 1 ..,. • 

used to irrigate portions thereof, being 7~4 statutory inches 
• L I 

of said decreed prio;ity No. 2, Seven Hundred Fifty (~750) 

J)o]}lars. 
I 

responnent, or respondents, owning PAROE~ NO. 60 1 
. ~ 

as the COX 'PLACE, viz.- SE28Wi, Sao. 35, township 2 south, 

r~g'e B east,,. and · NEiJWi, Seo. 2, township 3 south, range $2. east, 

Ute Meridian,· 'Containing 80 aores, together \with the water right 

there~to appertaining, being 1/3 interest in~deoreed P~iority 
.. ~ 

~~. 9, equal~ 35.8 statutory inches of,wat er, and 33 ~bares 
" o~ stook in the company owning the Grand Mesa Reservoir, 

~ 

($2500) Dollars. 

To respondent, or respondents, owning, PAROEL. No; 
• 

the WILLIAMS TRACT, viz.- BWiami, ,smiBEt;. Se~. 1, 
"\ 

\ . 
to~ship 13 south, range 98 west ; containing eo aores, together 

with the water right appurtenant thereto and used for ·irrigating 
• ,. • ·Ill' 

portions thereof, being 2/3 interest 'in decreed priority N9. 10, 

fr~m Kannah Creek, in said water district, ~eing 68 1/3 statutory . . . 
inches, a1so.ll ~tatutory inches of water ~rom said Priority No. 

2, .. and 11 shares of stock in the company owing or controlling 
~ ' . 

si'id Grand Meea '"Reeervoir, ·TWo-·Thousa.rld ($2000) Dolla a • . T 

, ' . 
T~ respondent, or re~pondents, owning PAROEL NO. 62~ .. ' . ) 

known as .-.. the Rabel: tract, viz.- BEtlJWi, ~mvt, and NWiBEt, 
.t , • I• . 

Section 6 1 tpwnehi p ·13 south, range 97 west Qontairiing 120'. 

acres, together with the water right's appurtenant thereto being 
~ . . 

1L3~ intere t~ in decreed priority No. 10, being 34.6 statutor,y - ... 



. 
, ~~ ~respondent, or respondents, · owning PARCEL N0 •• 63, 

khowa as :BOWEN' S TRACT , viz. -SWtm'lt, Seo • 12, also 14 ac:r;e 8 i-
..... ~ .. .. • .J. 1 

part •o f Lo;ti 2, Seo. 111 Township l3 south, ~ange 9a west, 6 P • 
.... 

, together with ~rivate ditch withoutrr.deoreed wa~er right; 

diver(ing flood waters from Kannah O~eek to irrigate portions 
1 t ' J v ~ Ill 

.. .. • f' .. ~ ... 

thereo.f, ~1fliO 23' shares of stock in the company controlling 
... 

~ Grand KeJa Reservoir, One Thousand ($1900). Dollars. . . '" . 
l 

To. (r~spondent, or respondents, owning PARCEL NO. 64, 

known as the HIDIE G. GEIGER tract, bein5 owned by :Minnie G. Geiger 

and her husband, J. J: Geiger, viz.- tNorth 28 ~ores of th~ 
I \ +\ • • 

SWiB'ft-,~ SE-iSWi, BWif3Et, and north 28 acres of SEiSEi, all · in 
• .t. 

sec~iqn 28, to~ship 2 south, range 2 .east, Ut~ Meridian, con- .· 
I !i ' j ' I 

taining 136 ·acres, toge~her with the water rights appurtenant 

. thereto, , being 4b statutory inches of said decreed. Priority No. 
~ 

8, and 40 shares of stock in the company controlling the said . ,. 
Grand Mesa Reservoi..r, Twenty-two Hundred Fiftt ($2260) Dollars. 

aa::;r. ,;r W. M. 

E. H. Weokel, 
J 

o. s. 
Peter 

H. P • Sellers,; 

• l 

F. Dawson, ~ 
~ 

E. R. 

w. H. 

Ira Jenkins, I • 

E. v. 
T. F. 



' -. ... 
1'- ... 
~ ..... , . 

the Court, being fully advised in the premises, 

is 'considered and adjudged that· the reapeotiv~ gums of mone7 
I • • 

•aw~~ed by the j~r,r in and by their said verdio~, to the owners 
r ' . 

·O~ ilia reapeot~ve paroels of land and propert71 ' are, and eaoh of . ~ ' 
them

1
is, a full OOmp~DS&tion to the OWner O~ _pw.nerS thereof 

' , 
for the taking of Three Hundred (300) inohes of water out of . ~ 

• , I 

Xannah Creek by the petitioner, at the followfng~point of 
• I 

divarsi.on: , A. point on -tpe right bank of X&nnah Creek, situate 
"" . 

I 

in sai~ Wate~ Diatriot No. 42, Mesa County, Co~orado, in the · . . ; 

sout~west quarter of Seotion 34 (SWi Seo. 34) townahip .l2 \:south, 
• 

,range 9'1 west·, :of the f6th P. M. 1 from whenoe the southwest corner 
' 1 • I 

of ~§id ~~ot~o~ 3~ bears s~uth 13° 48 1 ·west, distant 2062 feet. 

. . 
And t~e Court doth find t~at the owner, or ~wne~'i of 

Paro~l · lfo. l is Wm. H. Coffman; Paroe~ No. 2~ Henry W. snJer; 

and ~d,lla D~ ~er; of Parcel No. 31 c •. G~ Sargent and .~r.1 4 ~~ . ... . .. 
' L. Ba;gent; of· Paroels Nos. 4 and o, Mrs. Julia Do~ing, Hrs. . . 
Margaret Fuite, • and John Dowling and Nancy Dowiing~ minor heirp 

.. ..., .;. ;. 

•. l 

of P. J. Dowling, deceased, and Marg~ret Fuite, as guardian of 
. . ~ 

• "' r saitl 'heirs; of. Parcel No. 61 George W ·~ Cutting;. Parcel Nq ., '1 1 ,t 
... . . . 
The Elk Glen Orchard and Irrigation Company; P&10el No. a, Mar,r . ~ . . ~ 

A. Laramore, ane\, her husband, James H. Laramore: Paroel~ lfc;»s. ~ · 

an~~l, Roy G. Reniok; Parcel No. 12 1- Wm. A. Bailey;. Paroei 

llo. 14, Charles Renderle; .Paroel 

' 
I 

,. 

'No. !6, Wm. L. Downing; Parcel E'o. 1'7, w. T •• Downing: ·Parcel 
• l .... 

:rro. ~a. , Jl•t ,Q,~ ~~&okard; P!-:oel N~ ~ 19; . . il~C)l • Hqns~lige.lt; 1 ~ .~., .. / · 

~~~oel No. B9; 4~h,omas Vird~n; Parcel No. 21, Dennis ~lliVBfl; ·. .. .. ~ 

Parcel .No. 
1
22, Wm~ J. Ponsford; P~roel No. 24, Mary· I. BradbUry; ~ ~ v 

Paroel. lfo. 2~, ;ros&ph Laurent; Paroel. lfo." 2&,iJ.P~ide Bohool ' 

Sohqol ~i~trict Noell; Parcel No. 27,J;alter L. 



..,. I 

Sinolair; Paroel No. 29 1 Wm. VanPelt; .. 
' I 

32; John J. MoXa~; Paroel No. 33, R. J. Saunders: f 

Parcel No. 34, Joseph w. Rozzell&; Parcel Np~ 35, M. B. Holland; 
- ., -. I ,._ ' .. 

Pa1'c:tel .Bo .. 36., _J. J. HollandJ Paroel :No. 36ij-, Mrs. Grac&t.Learned;. 
• • I ... 

Parcel Bo. 37, John Bean: Parcel No. 38, Yrs. -~~Wile~; Parcel 

liq. 39, 'J: ,li. P~tterson and (:' s.f-Dodgicn; Parcels B:s. 40 and .,4i1 .. 

Maf7 Q e:mmase and Halin(laf.Ge.mmage ; l?arcel No~. ~ 42, Benjamin F. Lucas i 

Parcel Bo. 43 and Parcel Bo. 441 D. F. Blair; Parcel No. 46, . ' I 
. .. 

James '!Mtney .,.and heirs of F. M. Whitne~, deceased; Paroel No. 46, 
• J' • . . . 
Prescott West; ~\iaroel lio. 

.. ~ .... ' 
stead Jfinal ·proof not yet 

" ' • ( I 48, Frank x. ·Berry, Government home-
• f • .. 

-made); Parcel No. 49 1~ a. W. Ashley; 
• ..... 

Paroel. Bo~ ~50, H. W~ Merritt; Parcel No. 61, Hrs. Oarol~e 
. ; -~ 

niddle; Parcel No. 62, E. E. Chf(U!lbers and Mary Ohambers;.t-Parcel 
~ I • 

~ . . 
1Jo. 63, a •. B·. Darling; Parcel No. 64-1 Ira Vinoent; Paroel No. ~· •. 

.. •. "" • J •1 ,r •• _, ··-·-·.-....... ,. 

o5, Eliza and Ruth Sullivan; Parcel .N~. 66; Elisa Sullivan 
tJ.I,)#'. 1 . .. 

~ .· rt~~~~~~ J}: ~h ~~ny~~o. sa; \ 
ATown ~f Whit~~ter; Pa;qel No. 59, Richard E. Meserve; ~a~ee~ 
~~ ,.ttJ;.;;ta./fw~ rr~o..L . 

ABo. 60 1 ~ohn w: Oox; Parcel No. 61, Bessie ~. !iliiams, 
Robert Williams, and Mrs. Emma McArthur, and .O'ohn ' · ~ · .. · · · J 

A\ Williams, Will~.am H. Williams, Mrs. Bessie o._ Sm:Lth, and. Hugh . ..., 

" T!" Will~ams (son), heirs of Hugh T. Williams, de~eased: . farce}· • 

Bo. ~2, Carrie• !1. R'aber; Parcel No. 63, Rcb~rt H. Bowen; Paroei 

'NQ• 641 Hinn!~ G. Geiger • 
"· ~ 

I. • • It is further oonsidered • and • ad~~dge~ that sald . 
owner or,. A.ym~:rs ;r~.spec:ti:vely,.Ashall, e.ocept :f1'om~;the \Oity. 10! -~~.,....,.;, 

• of 

Grand Juno~ion, the petitioner in this sui~, suoh ~ or sums 
1 

t ~ 

of' mone~ as .are eo awarded as damages to their respective' tracts ' 
' ~ ~ 

·of land, by r~ason of the city taking said three hundred inches ~ 
...... , .... ,, ........ , 

~~t o~trea~, at the point above designated, as .a first 

an~ superior water right in said stream, for .uee b~ said city 

wirtue of the. laws regulating the use .. . ... 



.,..._,; -

s:nd ci tie a. in this State. · 
I ,. 

And tt is 
1
further considere4 1ana adJudged that 

l . • • . ... 

payment into the re,~etrar ' of this Cou'~.t ·, :·viz: The llesa County 
, l J l ' i ' ' I 

, .... ' ' 
National Bank,~n Qr petore the first day of September, 191~, 
g;:._,..,... ~---\.~~ ......,..1 ~~~--~~~~,.~~-'t'ln.-~43~ 
with interest thereon ~t the rate .of 8~ per annum from thia date, 
~-\- ._,.. ~ ~-\~ ~.__.~~ ~ .. ~~ 
fo·r the "Use of the respective owners of said parcels of land, . ,., 
respectively described in aaid verdict and tbii~Judgment and any 

~ ' s 
l i en claim3nt a therein, The said City of G;and Juncti on shall 

t 
then and there have the right at any time thereafter to divert 

~ 1 I • ' 

ea~d three hundred inches of water out of· Kannah Creek at the 

·point of dlveraioh hereinbefore described, and to. conduct' and 
' Jf • 

• .r "i ~ •f ~ 4 • • • 
o nv.ey the ~ ea~dwater to the a~id city of Grand Junction for use, 

"""-t; } • '" I • 

by it, ~under . the law" of this state regulating and governing and 

controlling the use and distribution of~~wat r by .~oWils . ilfd cities, 
... .. • If 

and the city shall then and thereafter have and exercia~ . contrtl1L 

over th~ ~aid ~~ree hundred inches ol '-tar; for tne use of 
I L ~ , 

' ita~lf and ita inhabitants, under the l aws of this State govern-

)~ing and controlling said use, and the sa£~,uee shall. bw of su-
~ . . ~ 

, perior and paramount right to said three nundred inches over and 

J abOve all other water rights claimed or ass'erted in reference 
' ' 

~ to the .;,atera ot Kannab· Creek, 'or the waters arising in. the . \ 
water shed of ·said creek • Provided that if said amount of ~ 

.... 
$1B2,940.00., and interest thereo.n, shall not be paid on or 

September let, 19~1, then and in such event the petitioner shall 

no right hereunder,and the respondents shall go hence without 

~· 

• I t r 
'+I ' 

L • ' And, it is further conside~ed and aajudged , 
p~titioner pay all coats in thia case to be taxid, in the .aum 

~ of' 
'l 

+ 

' · • .To ~·aoh of the fi ndi nga of said jury 
'l 

the -several respondents, thia petitioner 



giving of an entry· of any judgment thereon, thie 
t. ',. 

excepts and objecte: and the ~et~tioner prays an 
-4 

appeal Ot this judlaent to the Supreme Court of this State, 

which is ________ allowed, and a~ks that- the ~ourt allo~ ninety 
. 

daye ~ in whicb to tile a Bill ot Excep~ions, which ie grante~ 

and each and ever,y respondent excepts and objecta to eaid judgment 

and the entry thereof and upon application now ma de, ie also 

allowed ninety days in which to prepare and tile a Bill of 

Exceptio na, Which ie granted. 

J 

• 
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H: TU~ DISTRICT COURT v: /HiD FOR 

HAT::R DIVISIO~I ttO. ~ 

STATE OF CO~OP~DJ 

Case r:o. H-1720 

IN TH~ K!\TTEP. OF THE APPLI CATiml FOR ~:ATER ) 
RIGHTS OF THE CITY OF GRA~;n JUNCTION, ) 
COLOHAOO, J:.. HUNICIPAL COR?JRATiml, IN THE ) 
G:.m~:rsm: ~IV:::R OR ITS TR!3UTARIES; TRIBUTARY ) 
I:iVQL \'=:0: KA:·H-:AH CREEK, r·::SA COUNTY. ) 

~IL~ 
1..'! ··ra=: Jtr1:~ c~-~r 

:;· ·------~., ··~· ~::::::­
,*- -- •4 .... 

D E C R E E 

IT IS ORDERED, ADJUDGED At:D DECREED that th~ City of Grand Junction 

have the right and authority to store and irr.pound its Para~ount right in the 

Purdy f·iesa Reservoir, Ol~ in any ethel~ storage facility m·med and controlled 

by the City of Grand Junction or in \·lhich it has rights to store \•later, during the 

peri ads of ti;;:e \'lhen such \·iater is not required im:r.edi ate ly for the City • s 

rr.unicipal purposes. 

Dated this 28th day of July, 1977. 

cc: Dufford~-" 
Hillia:r.s 
Groves 
Div. En:;. 
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IN THE SUPREME COURT 
OF 

COLORADO 

NO. 27047 

IN THE MATTER OF THE APPLICATION ) 
FOR WATER RIGHTS OF THE CITY OF ) 
GRAND JUNCTION, COLORADO, a muni- ) 
cipal corporation, IN THE GUNNISON ) 
RIVER OR ITS TRIBtrrARIES: TRIBtrrARY ) 
INVOLVED: KANNAH CREEK, IN MESA ) 
COUNTY, ) 

) 
CITY OF GRAND JUNCTION, COLORADO, ) 
a municipal corporation, ) 

) 
Applicant-Appellant, ) 

) 
v. ) 

) 
KANNAH CREEK WATER USERS ASSOCIA- ) 
TION; LLOYD V. WRIGHT; JENNY M. ) 
WRIGHT; and THE KANNAH CREEK EX- ) 
TENSION DITCH ASSOCIATION, ) 

) 
Protestors-Appellees. ) 

c,-e .. , :-. , -.' 
~ ... .. -

Appeal from the District Court of Water Division No. 4 

Honorable Fred Calhoun, Judge 

EN BANC 

Graham and Dufford, 
D. J. Dufford, 

JUDGMENT REVERSED 
AND CAUSE REMANDED 
WITH DIRECTIONS 

Attorneys for Applicant-Appellant. 

Williams, Turner & Holmes, 
Anthony \v. Williams, 

Attorneys for Protestor-Appellee 
Kannah Creek Water Users Association. 

MR. JUSTICE DAY* delivered the Opinion of the Court. 
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This case and Supreme Court Case No. 27046 

(City of Grand Junction, Colorado v. Kannah Creek 

Water Users Association), announced this date, are 

related though involving separate issues. They were 

consolidated for oral argument. 

This appeal seeks a determination of the right 

of the City of Grand Junction (the City) to store 7.81 

cubic feet of water per second (c.f.s.) taken from 

Kannah Creek and obtained almost 50 years ago pursuant 

to an eminent domain proceeding. 

The water referee ruled that the judgment in 

the condemnation action carried with it by implication 

the right to store water as an integral part of the 

City's authority to construct water t-Torks. The water 

judge thereafter rejected the ruling of the referee 

and entered judgment denying the City the requested 

storage right. We reverse. 

The historical background of the present pro­

ceedings originated in 1907, when the City filed a 

petition in condemnation in Mesa County district court 

joining as r~spondent~ the owners of all of the direct 

flow appropriations on the main course of Kannah Creek. 

"Final Rule or Judgment" was entered approximately four 

years later when the City had made compensation payments 

of $182,940 awarded by a jury to respondents therein. 
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The judgment decreed the City to be the owner of 

"a first, superior and paramount right to a con-

tinuous flow of [7.81 c.f.s. of water] over and 

above all other water rights claimed or asserted 

in reference to the water of said Kannah Creek or 

the water arising in the water shed of said stream. 11 

The right to divert said water at a specified 

point of diversion was 

" ••• for the use of said City of 
Grand Junction ••• and its inhabitants, 
under the laws of this state regulat­
ing, governing and controlling the use 
and distribution of water by towns and 
cities, and the said city now has and 
at all times herea£ter shall have and 
exercise control and dominion over said 
[7.81 c.f.s. of water] •••• " 

I. 

Because subsequent litigation has involved a 

great number of procedural errors, an understanding 

of the nature of the 1907 action and of the judgment 

rendered in 1911 is critical. The original action was 

not brought pursuant to the statutes dealing with the 

appropriation of water. Rather, it was strictly limit-

ed to the City's power of condemnation based on eminent 

domain. 

The trial court was not required to and did not 

determine therein the respective priorities of appro-

priators of the waters of Kannah Creek. The proceedi ngs 

were in ~; the court's ruling affected the right to the 

water itself. 
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Since the purpose of the City in securing 

the water was for the benefit of its inhabitants, 

i.e., a public use, it acquired not only the owner-

ship, but also the additional right to distribute 

that water to the citizens of Grand Junction which 

entails the construction of city waterworks. Pennsyl-

vania Railroad Co. v. Sagamore Coal Co., 281 Pa. 233, 

126 A. 386 (1924), ~· denied, 267 u.s. 592, 45 S.Ct. 

228, 69 L.Ed. 803. 

The City's ownership is solely by virtue of the 

1911 judgment. All appropriators on Kannah Creek were 

compensated upon the payment of damages by the City to 

them through che registry of the court. Monte Vista 

Canal Co. v. Centennial Irrigating Ditch Co., 22 Colo. 

App. 364, 123 P. 831 {1912). The water belonging to 

Grand Junction is limited only by the applicable eminent 

dcmain statute. San Luis Land, Canal and Imorovement Co. 

v. Kenilworth Canal Co., 3 Colo. App. 244, 32 P. 860 (1893). 

The controlling 1908 statute in Colorado reads as follows: 

"[Incorporated cities] shall have 
the right and privilege of taking water 
in sufficient quantity, for the purpose 
[of supplying the same with water; to 
provide proper pumps and conducting 
pipes or ditches; to regulate the dis­
tribution of water for irrigating and 
other purposes], from any stream ••• in 
the state; Provided, That if the taking 
of such water in such quantity shall 
materially interfere with or impair 
the vested right of any person or per­
sons or corporation, heretofore acquired, 
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••• they shall first obtain the con­
sent of such person or persons or 
corporation, or acquire the right 
of domain, by condemnation, ••• and 
make full compensation or satisfac­
tion for all the damages thereby 
occasioned to such person or persons 
or corporation." Revised Statutes 
of Colorado, 1908, Chap. 147, Sec. 
6525, subdiv. 73. 

The City's purpose in the condemnation proceed-

ing was openly declared to be as follows: 

" ••• said water so to be taken and 
diverted [shall] be conducted by a 
system of water works to be erected 
by [the City] ••• for [its] municipal 
purposes ••• and for distribution among 
its inhabitants for domestic and other 
like beneficial uses." 

The water referee in the instant controversy 

correctly interpreted the 1911 judgment. The referee 

held in effect that the court had by its order enabled 

the City to provide the water to its inhabitants by 

means of a system of water works to be "erected in the 

future" or the equivalent already in existence if avail-

able to the City. 

We thus hold that the trial court unreasonably 

restricted the City by its narrow interpretation in 

ruling that the system of water works referred only to 

a distribution system and did not include facilities for 

storage. The 1911 judgment must be read as a whole. The 

lack of direct reference to storage rights and measurements 

is not fatal. On the contrary, the designation of a 
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"paramount right" in cubic feet per second is a 

declaration of the City's right rather than as a 

limitation upon it and is a definite expression of 

an unl~ited right. 

II. 

On November 19, 1954, the City acquired the 

entire right, title and interest in and to a facility 

known as the Hallenbeck Reservoir, which is now known 

as the Purdy Mesa Reservoir. Shortly after acquiring 

this facility, the City constructed a by-pass line from 

the flow line to the Purdy Mesa Reservoir. By use of 

the by-pass line, the City is able to divert water from 

the flow line to the reservoir during the periods when 

not all of the water condemned in 1911 is required for 

municipal purposes. 

Although the City has utilized the Purdy Mesa 

Reservoir for this purpose since acquiring title thereto, 

it instituted the present action in 1973 "to change the 

manner of use of [that] l-later Right." Included in this 

application was-a request that the City be authorized to 

store any part of the 7.81 c.f.s. of water in any storage 

facility which it owns and controls or in which it has 

rights to store water. 

The trial court held that the City may not con­

tinue to store in Purdy Mesa Reservoir water which is not 

immediately required. This holding is based upon an 
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erroneous concept of the effect of the 1911 judgment 

and was based on the court's misconception that appro­

priators on the Creek would be injured thereby. The 

court erroneously described that judgment as a "decree." 

Then proceeding upon that mistaken premise, it dis­

tinguished between direct flow and storage decrees 

and corresponding municipal distribution and storage 

systems, and then erroneously applied those rules of 

water law to the City's ownership of its water right. 

As discussed above, the order in the 1911 eminent 

domain action was not a "water decree." It was a judg­

ment in condemnation. And title to the use of the first 

7.81 c.f.s. of water of Kannah Creek is in the City without 

regard to injury to water users on the Creek because each 

appropriator has been fully compensated in specific dollar 

damage for any injury resulting from the City's acquisition 

of that water. We hold the City may utilize its water in 

a manner consistent with beneficial use for the inhabitants 

of Grand Junction. 

The City, in order fully to utilize its paramount 

right, must be able to store and hold that water. When 

the flow line water is placed in storage facilities, it 

is thereafter capable of being put to a beneficial use 

as required by the eminent domain statute quoted above. 

Furthermore, condemned water stored in any of the City's 

facilities may properly be transferred to any other facility 
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the City owns and controls or in which it has storage 

rights. Such a water system was contemplated by the 

1911 judgment. The City also acquired interests in 

several reservoirs in the condemnation proceeding. 

The necessity of holding water in reservoirs was ob­

vious then as now. And the appropriators had notice 

of the City's almost ~ediate storage of water and 

were fully compensated. 

It is true that by the compulsory sale the City 

could take from the appropriators only those rights 

which the appropriators themselves had acquired. 

Westminster v. Church, 167 Colo. 1, 445 P.2d 52 (1968). 

Thus, had the City condemned direct flow rights of same 

but not all appropriators on Kannah Creek, the appro­

priators not having been compensated would have standing 

to object to the City's storing of the water. However, 

the City acquired rights from and paid damages to every 

party to the action for the loss sustainedj that is, 

the damages reached the injuries sustained by the City's 

use of water and the parties' loss of use thereof. 

Although in condemning the water, the City may 

not do simply as it pleases, it is unquestionably entitled 

to do what is reasonably necessary to carry out the public 

purpose for which the water was taken. 

In the City's exercise of its power of eminent 

domain, all parties had notice that the water was taken 
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for domestic purposes. And we reiterate that all 

parties were fully compensated for resultant injuries 

caused by the City's subsequent use of the water. The 

fact that the City did not utilize a particular reser­

voir until 1954 is of no moment to this Court. The 

damages paid were for use by the City of the water pur­

suant to the eminent domain statute. The water was set 

aside for beneficial public use, encompassing the public 

welfare, including health, convenience, and comfort of 

the inhabitants of Grand Junction. 

III. 

The trial court gave inordinate weight to the 

holding by the district court of Mesa County in Case 

No. 16632. That case involved the City of Grand Junction 

and various others not parties to this action. In that 

1970 ruling, the court held, inter alia, that the 1911 

judgment did not give the City the right to store any 

of the 7.81 c.f.s. of water. That decision was never 

finally appealed to an appellate court. The appeal filed 

by the City was voluntarily dismissed pursuant to an agree­

ment between the parties. However, that decision was and 

is void and is not binding upon this court. 

The 1911 judgment was final [Denver Power and 

Irrigation Co. v. Denver and Rio Grande Railwav Co., 

30 Colo. 204, 69 P. 568 (1902)],and the rights of all 

parties became definitively fixed thereby. Consequently, 
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it is binding on said parties and their privies and 

successors in title or interest. Therefore, the court 

in Case No. 16632 lacked any jurisdiction to review or 

make a redetermination of or to set aside the City's 

right to store the 7.81 c.f.s. of water. That right 

was irrevocably awarded to the City in the condemnation 

proceedings, as discussed above. The parties to the 

subsequent action could not by express or implied con­

sent confer jurisdiction upon the court in the 1970 

action. Triebelhorn v. Turzanski, 149 Colo. 558, 370 

P.2d 757 (1962). The matter was not later susceptible 

to review or interpretation by any court. The judgment 

in Case No. 16632, being void, is subject to attack 

directly or collaterally at any ttme and in any court. 

In re Estate of Lee v. Graber, 170 Colo. 419, 462 P.2d 

492 (1969). 

~. 

Finally, the trial court took into consideration 

and gave great weight to the provisions of an agreement 

then in existence which involved an option to purchase 

water rights. The agreement was between the estate of 

Mr. Hallenbeck and the City. By its terms, insofar as 

relevant to this action, the City agreed to dismiss the 

appeal in Case No. 16632 wherein the City was denied the 

storage rights also at issue here. 
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Protestors herein contend that by making such 

an agreement, the City is precluded from here assert-

ing any right to store the 7.81 c.f.s. of water. Not 

so . That agreement did not affect the rights of the 

parties thereto,since there was a failure of the con-

sideration. Grand Junction contracted to waive its 

right to appeal the void judgment discussed above. 

The esta~~ J~~ noc thereby receive anything of value, 

since the City retained all right to store the subject 

water and since the void judgment could later be attack-

ed either directly or collaterally. Also, the agreement 

does not affect this action for another reason, i.e., ............. 

the terms of that contract benefited only the parties 

0 thereto, and the rights obtained by the estate do not 

run with the stream. Protestors are at most incidental 

third-party beneficiaries to the agreement, not having 

been specifically named or provided for therein. No 

part of the agreement has been incorporated into a water 

decree. The protestors have no standing to ask this court 

to enforce the City's obligation to the Hallenbeck con-

tract, if any in fact exists. 

Judgment is reversed and the cause is remanded 

to the tria l court to enter its order granting the re-

quested storage r ights. 
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MR. CHIEF JUSTICE PRINGLE, together with 

MR. JUSTICE HODGES, MR. JUSTICE KELLEY, join with 

retired MR. JUSTICE DAY in this opinion. 

MR. JUSTICE ERICKSON and MR. JUSTICE LEE 

dissent. 

MR. JUSTICE GROVES and MR. JUSTICE CARRIGAN 

do not participate. 

*Retired Supreme Court Justice sitting under assignment 
of the Chief Justice under provisions of Article VI, 
Section 5{3) of the Constitution of Colorado. 
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NO. 27047. IN THE MATTER OF THE APPLICATION FOR 
WATER RIGHTS OF THE CITY OF GRAND 
JUNCTION, etc. v. KANNAH CREEK WATER 
USERS ASSOCIATION, et al. 

MR. JUSTICE ERICKSON dissenting: 

I respectfully dissent. The water rights in issue 

were acquired in an eminent domain proceeding in 1911. 

In that proceeding, the condemnor sought to acquire 300 

statutory inches of water, which . is equivalent to 7.81 

cubic feet of water per second of time. A municipality 

or governmental entity, subject to statutory limitations, 

can invoke the right of eminent domain to acquire water 

rights, but an eminent domain proceeding cannot be 

utilized to adjudicate water rights or change the use of 

existing water rights. 

The City of Grand Junction, as condemnor, named the 

holders of direct flow water rights as condemnees. The 

water judge concluded that the only rights conde~ned in 1911 

were direct flow rights and denied the City of Grand Junction 

the right to store the direct flow water that it was able 

to capture. In my judgment, his decision is correct. 

Neither adverse possession nor prescription is an issue. 

In Handy Ditch Co. v. Greeley & Loveland Irrigation Co., 

86 Colo. 197, 2BO P. 481 (1929), this court delineated 

the differences between direct flow rights and storage 

rights. Water which is diverted for direct flow is put to 

immediate beneficial use. Water which is stored is 

subsequently put to beneficial use. 
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The water rights which were condemned were specifically 

set forth in the condemnation petition and in the subsequent 

judgment. The rights were direct flow rights and not stor­

age rights. To characterize the condemnation proceeding as 

one in which "the City acquired rights from and paid damages 

to every appropriator for the loss sustained" (emphasis in 

majority opinion) is thus to beg the question. See Baker v. 

City of Pueblo, 87 Colo. 48~, 289 P. 603 (1930). 

The condemnor stands in no better position than the prior 

direct flow owners who were the condernnees in 1911. Farmers 

Co. v. Golden, 129 Colo. 575, 272 P.2d 629 (1954). See 

State Highway Department v. Dawson, 126 Colo. 490, 253 P.2d 

593 (1953). That the 1911 condemnation judgment recognized 

this principle is reflected in the designation that the city 

acquired rights to a "continuous flow" of 7.81 c.f.s. Thus, 

the majority conclusion that "[i]n the City's exercise of 

its power of eminent domain, all parties had notice that the 

water was taken unconditionally," is not supported by the._ 

record or as a proposition of law. 

Storage rights are defined in static storage terms, such 

as "acre feet" or "cubic feet." In contrast, "direct flow 

rights" are defined in terms that are appropriate to diver­

sion from a flowing stream and are represented by such terms 

as "cubic feet per second" or by the equivalent definition -­

"statutory inches." 
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The 1911 judgment specified that the property condemned 

by the City of Grand Junction was 300 inches, or the equivalent 

of 7.81 cubic feet per second of water. The 1911 judgment 

does not mention the term "store" or any derivative or synonym 

thereof. Moreover, the difference between the right to store 

water and the right to divert the direct flow of a stream to 

put the water to immediate beneficial use was recognized long 

before 1911. See New Loveland & Greeley Irrigation & Land Co. v. 

Consolidated Home Supply Ditch Co., 27 Colo. 525, 62 P. 366 (1900). 

The majority opinion ignores the distinction and grants 

water rights acquired in an eminent domain proceeding a special 

status. The record reflects that neither the court nor counsel 

was able to find authority which treats a direct flow decree 

acquired 1n an eminent domain proceeding in a manner that 

would be different than any. other decree. 

lioreover, the implications of the majority opinion ignore 

the basic tenet of Colorado water law that there is no "fee 

simple" in water. See Coffin v. Left Hand Ditch Co., 6 

Colo. 443 (1882). Water rights are usufructory --the entire 

public of the state holds ultimate title to the waters of the 

state. Any holders of subordinate rights, including those 

purchased or condemned by a municipality, can exist only by 

virtue of some appropriation and as explicitly determined by 

decree. The majority apparently equates the fact that the 

"necessity of holding waters in reservoirs was obvious then 

as now," with the propositon that the necessity creates the 

right. This is not the law. Being so bound, a city cannot 
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be "unquestionably entitled to do what is reasonably 

necessary to carry out the public purpose for which the 

water was taken." 

In City of Westminster v. Church, 167 Colo. 1, 445 

P.2d 52 (1968), the City of Westminster had purchased both 

direct flow rights and storage rights from a private party 

who had historically used the rights for agricultural 

purposes. The city sought to have the point of diversion 

of the direct flow rights, and the usage of all the rights, 

changed to accoronodate certain municipal purposes, including 

water storage. We were then guided by the following language: 

11Equally well established, as we have 
repeatedly held, is the principle that junior 
appropriators have vested rights in the 
continuation of stream conditions as they 
existed at the time of their respective 
appropriations, and that subsequent to such 
appropriations they may successfully resist 
all proposed changes in point of diversion 
and use of water from that source which in any 
way materially injures or adversely affects 
their rights." 

City of tvestminster v. Church, supra, guoting Green v. 

Chaffee Ditch Co., 150 Colo. 91, 371 P.2d 775 (1962). Accord, 

Farmer's Highline Canal & Reservoir Co. v. City of Golden, 

129 Colo. 575, 272 P.2d 629 (1954); Enlarged Southside 

Irrigation Ditch Co. v. John's Flood Ditch Co., 116 Colo. 

580, 183 P.2d 552 (1947). The court then noted that any 

direct flow rights were limited by prior historical use of 

the municipality's predecessor in interest and concluded: 
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"Defe~dant City of Westminster could not 
enlarge upon its predecessors' use of 
the water rights by changing periodic 
flow for irrigation to a continuous flow 
for storage. Such a change would neces­
sarily increase the ultimate consumption from 
the stream to the detriment of other appro­
priators." 

Accordingly, I would affirm the water judge. 

MR. JUSTICE LEE has authorized me to say that he 

joins me in this dissent. 
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IN THE DISTRICT COURT IN N~D FOR 

\•lATER DIVISION NO. 4 

STATE OF COLOR~DO 

Case No. N-1720 

IN THE t.v\TTER OF THE ) 
) 

APPLICATION OF THE CITY ) 
) 

OF GRAND JUNCTION, ) 
) 

C0LORADO, a l'funicipal ) JUDG!1ENT 
) 

Corporation, TO CHA~mE ) 
) 

THE ' ·1ANNER OF USE OF A ) 
) 

l-7ATER RIGHT IN h'ATER ) 
) 

DIVISION NO. 4. ) 

This matter came on this ---''-~-' __ day of 8 'P f?. I J- , 1977, 

the City of Grand Junction being represented by D. J. Dufford, and 

the 0bjectors being represented by Anthony N. Williams, and the 

Court being fully advised, DOTH FIND: 

I 

That the above-captioned case t·1as remanded to the Nater Court 

of Division No. 4 by the Supreme Court of the State of Colorado in 

Case Number 27047 announced December 20, 1976, in a 3-2-2 opinion, 

directing the vJater Court to enter its Order granting the re­

quested storage rights. 

II 

In 1911, the City of Grand Junction (applicant) was at'larded a 

"judgment", as distinguished from a "decree", in an eminent domain 

proceeding, for 7.81 c.f.s. of irrigating water used and decreed 

for the irrigation season. This water right was termed a 

"paramount right 11
, the definition of which this Judge is unatvare, 

and of which this Judge kno\·lS of no other such water right in the 

State of Colorado. Prior to the formation of the water divisions 

in the State of Colorado ; · the applicant, in District Court case 

number 16632 in rtesa County, made an application for the right to 

store this "paramount right." This application to~as denied by the 

learned District Court ,Judge t'1illiam Ela. Thereafter, the applicant 

later made this application for the right to store the same \vater 
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as was denied in case number 16632. An appeal to an adverse ruling 

resulted in the aforementioned remand. 

III 

It is unclear to the .Tudge of the Nater Court if the majority 

opinion stands for the proposition that a municipality can condemn 

cfs irriqating water with a maximum use of up to 150 days per year 

and receive water with a use of 365 days per year. It is also not 

clear if the opinion holds that a water user can change the use of 

water without receiving a change of use decree from the proper 

authorities in charge of water decree'·s. It likewise is unclear 

if the opinion may he cited to support an expanded use of water 

without service on the other water users in the division (\o~ater 

district at that time) and that the United States need not be 

notified of the increased and altered use of the water decree 

condemned. 

As Justice Erickson pointed out in his well written minority 

opinion: · 

1. Even though the applicant was entitled to obtain the 

water in question by an eminent domain proceeding, it cannot 

utilize eminent domain to adjudicate water rights, change the 

use of existing water rights, nor to change a running decree 

to a storage decree. 

2. A condemnor cannot condemn any more than that owned 

by a condemnee. 

IV 

If the majority opinion stands for what it apparently says, 

can a municipality circumvent the apparent intent of the \o/ell 

founded water lato~s of the State of Colorado by condemning seasonal 

irrigation water and, by judgment, converting it to year around 

storage use without the benefit of a decree for change of use, 

change of point of diversion, and other water law restrictions 

placed on the other water users? 

The District Court, prior to the "l'Tater Right Determination 

and Administration Act of 1969", had the same jurisdiction over 
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water matters that the Nater Courts have today under that Act. 

It was in this setting that Judge Ela, a man learned in the \~ater 

laws of the State, handed down his decision denying the City of 

Grand Junction the right to store the water in question. The 

majority opinion, in discussing this case, commented on that 

case and stated: "However, that decision \'las and is void and is 

not binding on this Court." "Therefore, the Court in case number 

16632 lacked any jurisdiction to review or make a redetermination 

of or to set aside the City's right to store the 7.81 c.f.s. of 

water.•• "The judgment in case number 16632, being void, is subject 

to attack directly or collateraly at any time and in any Court. •• 

If this statement is a true reflection of the law, and the status 

of the case, then the Water Court in 1977 has no jurisdiction to 

grant the application. 

The lack of jurisdiction by the Court to enter an Order per­

taining _to the "paramount" water right leaves in limbo the question 

of jurisdiction of the District Court, the Water Court or the 

<:) Division Engineer to control the amount of storage by the Petitioner 

in the event a junior appropriator brings suit for the reason the 

Petitioner may be storing \'later in excess of its decree. 

CONCLUSIONS OF LAW 

Contained in the Supreme Court opinion Number 27047. 

JUDGHENT 

IT IS THE ,TUDG~1ENT OF THE COURT that the application of the 

City of Grand ,Junction for the right and authority to store and 

impound its Paramount right in and to 7.81 c.f.s. of water should 

be, and hereby is, denied and dismissed for the reason that the 

Hater Court lacks jurisdiction over the matter. 
sr 

DONE IN OPEN COURT this / day of ;Tpg! L. 

BY THE t·lATER COURT: 

-3 -
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IN THE SUPREME COURT OF COLORADO 

NO. 27635 

CITY OF GRAND JUNCTION, COLORADO, 
a municipal corporation, 

Petitioner, 

v. 

) 
) 
) 
) 
) 
) 
) 

DISTRICT COURT OF WATER DIVISION ) 
NO. 4 and THE HONORABLE FRED CALHOUN, ) 
JUDGE OF THE DISTRICT COURT OF WATER ) 
DIVISION NO. 4, ) 

Respondents. 

ORIGINAL PROCEEDING 

EN BANC 

Graham and Dufford 
D. J. Dufford, 

Attorneys for Petitioner 

The Honorable Fred Calhoun, 

Respondent, Pro Se 

) 
) 

RULE l-1.'-\DE ABSOLtiTE 

*MR. JUSTICE DAY delivered the Opinion of the Court. 

\. \ 



.. 

This is an original proceeding. It is not the 

usual action in the nature of mandamus in that it '\-las made 

necessary because of the refusal of the respondent water 

judge to comply with the mandate of this Court in City of 

Grand Junction v. Kannah Creek Water Users Association, 

Colo. __ , 557 P.2d 1173. 

The City of Grand Junction (City) was the success­

ful party in the above case on appeal to this Court. In 

our decision we reversed a judgment of the water court 

denying the City certain storage rights for which it sought 

a court order. Our remand ll7as unequivocal and certainly 

not ambiguous. It stated "Judgment is reversed and the 

cause is remanded to the trial court [respondent water court] 

to enter its order granting the requested storage rights." 

Upon the case being returned to the water cour~, 

the respondent judge refused to enter the order as directed 

ruling that" ••• the Water Court in 1977 has no jurisdiction 

to grant the application." 

The City, thus having its application for entry 

of a corrected judgment denied and dismissed, had several 

courses of action. It could have petitioned this Court 

for a contempt citation which 't'lould have delayed matters 

while we dealt with the recalcitrant judge. The City chose, 

t~erefore, to file the instant original proceeding requesting 

'\-le order the respondent judge to shot·7 cause tvhy he should 

not be compelled to enter the mandated order. The respond­

ent has answered the show cause order and .the matter is 

now at is sue. lve make the rule absolute. 
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Without reiterating our original majority 

opinion in City of Grand Junction, supra, suffice it to 

say the water court judgment which was appealed was 

entered .upon reliance on an earlier 1970. judgment of the 

Mesa County District Court which we held to be void. We 

further held that the water court committed error when 

it held as m judicata the 1970 void judgment. 

Respondent judge, either facetiously or through 

unwillingness to study the opinion, has made a faulty 

deduction on a faulty premise concluding with a ruling 

that if the 1970 district court judgment was void, then 

11 the water court lacks jurisdiction over the matter. 11 . . . 
The court, however, has attempted to reargue the original 

0 
case herein and to express his acceptance of the dis-

senting opinion. The majority opinion is the law of the 

case. 

It is axiomatic that courts retain jurisdiction 

to correct void judgments or erroneous ones. In the case 

originally before the water referee, the City obtained a 

favorable decision granting its right to the requested 

storage. The water court accepted jurisdiction to review 

the referee's decision, entered an order reversing it and 

remanded the cause to the referee '"ith directions ''to enter 

a ruling not inconsistent with these [the court's] findings, 

' and deny the right to store the 7.81 c.f.s. paramount 

decree.'' (Emphasis added). 

-3-
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The water court then as its proceedings below 

reveal - had jurisdiction of the subject 'l·1ater in its 

division, had jurisdiction of the parties and had juris-

diction over the referee. In exercising that jurisdiction, 

it granted relief to the protesting Kannah Creek Water 

Users Association and denied the requested right to the 

City. That judgment we held to be error but it remains 

on record in the water court until corrected. Our remand 

reinvested jurisdiction in the water court to make the 

corrected order. We have mandated that the erroneous 

judgment be vacated and that the new order be entered. 

Nothing could be more plain. The water judge has no dis-

cretion but to carry out the order on remand. It is so 

ordered. 

· The rule is made absolute. 

MR. JUSTICE GROVES does not participate. 

*Retired Supreme Court Justice sitting under assignment 
of the Chief Justice under provisions of Article VI, 
Section 5(3) of the constitution of Colorado. 
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KANNAH CREEK ------------·----
DITCH NO. 13 PHIOf\ITY NO. 13 

THE KANNAH CREEK HIGH LINE DI'l'CH 

Claimed by The Kannah Creek High Line Di t.ch Company. · 

ADSTRACT OF LVIDENCE. 

The claimant of this ditch is a Mutual Company, 

which vras inc·orporated NOT FOR Pf!OF'IT, in the spring of' 1908, 

looking to the promotion of this enterprise, and two thousand 

shares of its capital stoclc have been issued, each share 

entitlinc; its holder to one two-thousandth of the appropriation, 

providing, the same can be beneficially used. 

In 1904 The Junietta Reservoir Supply Ditch was pro-

jected, and a survey and filin~ duly made, but nothin3 wa~ ever 
. 

done pursuant thereto, and all riGhts t~1ereby initiated were 

acquired by this claimant und incorporated into this system. . 
Said Junietta Supply Ditch SUl"Vey bein6 substantially identical 

I 

with the li!'le of this ditch from its headgate down to what is 

known as Station 18 thereon. 

Work was commenced on this ditch on March 8, 1908, and 

was continbous thereafter, whenever conditions permitted, until 

its completion. 

Water was first rtm thru said ditch and fifteen acres 

of land therewith irri.£;ntcd, in 1910; and each and every year 

there-since more cultivated and irricated land hns been added 

thereto. 

There has been ex!)ended in the construction of said 

ditch, nineteen ti1o !Sand dollars and in addition thereto some 

riftcen hundred dollars for maintenance. 

The houdgate of nui(l ditch i:~ located on the northerly 

bunk of l~unnah Creelc, whence t :1e northeunt corner of t;1e South-

eact one-quru•tur of Section thirty-three, in township twelve 

J 

I 

\. ?- /+ 
)>~u.c_ ~ A....J.r .. ~-I - J1 Ho -

.. 
• 



0 

south, range ninety-seven west, of the sixth principal meridian, 

bears north twenty-four deurees thirty minutes east, nine hundred 

and thirty-one feet, and fr-orn its h~ndgate said ditch talccs a 

general west-northwesterly course for a distance of some 

miles and has a capacity of ninety nine feet. 

It is possible to profitably irri~n.te 3390 acres of land, 

15~0 of which have been, wt th ·reasonable d iliBEmce, so 

actually irriented. 

THE COURT TIIEREFOI\E FINDS --

FIP.ST: That said cl itch d~:ri ves its su:pply of water, from 

Kannah Creek, and that the hcad~ o..tc of sai<.l ditch is located on 

the northerly bank of said ntreat'l, ·::hence the northeast corner 

of the sout~east quarter of Section thirty-three, in township 

twelve south, ranr.;e ninety-seven west, of the sixth principal 

meridian, bears North twenty-few, degrees thirty minutes east, 

nine hundred and thirty one feet; and the capacity of said ditch 

is fifty-ninecubic feet of water per second of time -

SECOND: That work was commenced on said ditch on ~.tarch 

8, 1909, and :as prosecuted to completion, with reasonable 

diligence; 

THIRD: That the watel"' cliver•ted from said stream and 

con•Je.~·ed throu:;h said citch io applied to the irrigation of land, 

and its duty is in the Patio or proportion of .72 of a cubic foot 

per second, per f arty ncr eo oi' land; 

FOl'HTH: That thcl'c is ::>o sit~ated as to be susceptible 

of profitable irrigation, with wa~er so diverted and conveyed, 

three thousand three hundred und ninety acres of land, fifteen 

hundred an<1 forty acres of which have been so actually irrigated 

with roacan:1ble dili r:,encc -

1 

I 



WHEREFORE, IT IS ORDERED AND DECREED - that there be 

allowed to flow into said ditch, as the THIRTEENTH PF.IORITY 

out of Kannah Creek, for the use of the parties entitled 

thereto, fifty-nine cubic feet of water per second -

PROVIDED Ho·:'EVER, that no more than 2?. 73 cubic feet of 

water por second of timP. be alloYied so to flO'.'/ until the owners 

or beneficiaries of so.id ditcha shall have, with reasonable 

diligence, increaocd their cultivated, meadow and paoture land 

1 ~-u J thereunder, to more than f . if~ e·gnhundred and for·t y acres; and 

PROVIDED FURTHER, . that the water so allowed to flow 

ohall not exceed t.he ratio or proportion of .72 of a cubic foot 

pel, second, per forty acres, for the landthel"'ewi th irrie;ated. 

J 

,. 
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KANNJ..H CREEK HIGHLI1TE DITCH 

Ditch l'Io. 226 Priority No. 290 

That said d.itch is entitled to Priority No. 290 • It ---
is a ditch claimed by The Kannah Creek Highline Ditch Company, 

a cor~oration, and is used for tbe in·igation of land, taking its 

supply of we. ter from lCa.nneh Creek. in VIa ter District Ho. 42.. The 

headgate is located on the northerly bank of Kannah Creek, whence 

the l';ortheast corner of the Southeast Q.uarter of Section 33, Town-

ship 12 South, Range 97 West of the 6th Principe.~ lleridian, bears 

North 24° 30 1 East 931 feet. Said ditch was heretofore awarded 

a decree with ?ri ori ty l~o. 13 from ~Cannah Creek, for 59 cubic 
" feet of water p"er second of time, of which 27.72 cubic feet of 

water per second of time was absolute and 31.28 cubic feet of 

water per second. of time was conditional. and the said decree is 

now entitled to -tJe mad.e absolute for :49 .. p cubic feet of w~ ter 

per secom of time under ?riori ty }):o. 13 from said Kannah. Creek.. 

IT IS HEREBY ADJUDGED A!ID DECREED that there be allowed 

to flow into said ditch for the use aforesaid and. for the benefit 

of the parties lawfully entitled. thereto und.er and. by virtue of 

the said. e..ppropria ti on by original construe tion e.nd Priority l~o. 

13, 49.11 cubic feet of water per second of time, as an absolute 

decree, with Priority No. 290 , as r~numbered herein. 

IT IS FURTHER ADJUtGED AND DECREED tba t there be allowed 

to flow into said ditch for the use aforesaid and for tae benefit 

of the parties entitled thereto, as a supplemental decree, 18.79 

cubic feet of water per second of time, with Supplemental Priority 

No. 610, ann d.ate of Priority Nov. 1, 1939 , tile same ----------------------
as all other supplemental decrees from ~annah Creek, or tae tri­

butaries thereof. \ 
\ 

?" p.J 
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No. 3 The Seegar & Bedford Ditch, Priority No. 3 

f'4o. '+ Ditch No. 1, Priority No. 4 

No. 5 The Ditch, Priority No. 5 1.9~ 

water taken f~ m i\nnnnh Creek 

by said 

tablished by this Decree, 

per second of time. 

theref~~der the Priorities es­

ut~~t 101.99 cubic feet of water ,.... 

And the said North Fork 

I 

of Kannah Creek, 

by said ditches, 

stream and a tributary o Creek 

lished 

an 

No. 1, 

One. 

for the 

stream of 

water therefrom, under the 

computed at 10.97 cubic feet of water per 

And more particularly in regard to said ditches 

of the same as follows:-

WILLIAM J. PONpFORD DITCH 

That said ditch is entitled to Kannah Creek priority No. 

is William J. Ponsford. That it 

of land, taking its supply the 

That the head at a point 

250 yards above the N. of swt of Sec. 33 

T 2 S, R 2 E, U. P. M. in Mesa y 
. / 

it is hereby adjudged and d~eed tha 

said ditch from the sa~~nnah Creek 

for the benefit ~~parties lawfully entitled 

of a cubic ·'bf water per second of time. The 

State of Colorado and 

be allowed to flow into 

aforesaid, and 

is the bottom, one and one half feet width at 

of water flow one and one half feet grade one fifth 

of an inch to the rod. 

THE KANNAH CREEK EXTENSION DITCH 

No. 2 , 

That said ditch is entitled to Kanna~h Creek priority 

l\ No. 2. 'l'he claimants arq J. Ross Pennlston, ·R. W. Shropr.hire, 

- 7 -
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Wm. Coffman, John E. Carew, P. J. Dot.l/ling, Caroline Ed•.o~ards and J. H. 

Nelson: that it is a ditch used for irrieation of lands, taking its 

supply of water from Kannah Creek and the headgate thereof is located 

at a point on the right bank of Kannah Creek 68 rods N. 27°30 1 W 

from N.E. cor. of S. w.t of Sec 33 T 2 s, R 2 East Ute P.M. in M~sa 

County Colorado. And it is hereby adjudr,ed and decreed that there 

be allowed to flow into said ditch from said Kannah Creek for the 

use aforesaid nnd for the benefit of the ~rties lawfully entitled 

thereto under and by virtue of legal appropriation and priority 

No. 2, 15.6 cubic feet per second of time. The size of said ditch 

being five feet in width Qn the bottom and eleven feet in width at 

the water surface, depth of water flow eighteen inches, grade six 

and three quarter feet per mile. 

THE SMITH IRRIGATION DITCH 

No. 3, 

That said ditch is entitled to Kannah Creek prio~ities· 

C: No.'s 3 and 7. The claimants Are F ~ N. Smith, a~d Joseph Simineo 

as to priority No. 3, and The Smith Extension Irrigating Ditch 

Association as to priority· No. 7• That it is a ditch used for the 

• irrigation of lands, taking its supply of water from the stream of 

: Kannah Creek, and the headgate thereof is located on the south side 

of Kannah Creek at a point whence the SW Cor. of NEt of NEt of Sec. 

3 T 3 s, R 2 E, Ute P.M. bears 30°26 1 East 813., feet in Mesa County 

Colorado. And it is hereby adjudged and decreed that there be allowed 
ll.. s e. 

to flow into said ditch from said Kannah Creek for the ~ aforesaid 

and for the benefit of the parties lawfully entitled thereto under 

and by virtue of legal appropriation and priority No. 3, one and 

three tenths (1 3/10) cubic feet of water per second of time. The 

size of said ditch as originallY constructed was two and one half 

feet in. width on the bottom and three and onehalf feet in width at 

the water.surface, depth of water flow eighteen inches, grade ona 

··- 8 -
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Clm'fl Fit.OQ COPY OF DE;;rul: 

S'l'ATE OF COLORADO 

County of M e s a 

' 

) 
( ss. 
) 

IN THE MATTER OF THE PETITION 
OF B. F. LOCAS FOR A DECREE 
CHANGING THE POINT OF DIVER­
SION OF HIS RIGHT TO USE wA!ER 
FROM KANNAH CR~~ IN DISTRICT 
NO. lt 2 IN SAID MESA COUNTY 

) 
( 
I 
) 
( 
) 

IN THE DISTRICT COURT 

No. lllt8 

And nov on this day this cause coming on to be heard upo. 
tho petition of said · B. F'. Lucas and the Answer or R. N. Day there­
to, and the testimony of the parties, and it appearing to the Court 
that all of the allegations of the petitioner are true and that the 
Change of the Point of Diversion Prayed will not injuriously affect 
the vested rights of others in and to the use of yater from said 
Kannah Creek. And it further appearing that all persons having 
vosted rights in and to the use of such waters have been duly noti· 
fied of the time and place of the hearing of this cause and petition. 

Nov, therefore, it is Ordered, Ad judged and Decreed that' 
the petitioner B. F. Lucas, be allowed to divert from said Kannah 
Creok, at a point on the north bank of said creek about one hundred 
yards above the headgate of the Juniata Ditch, .Fifty Two'and l/2 
inches of ~ter of said Creek, as of priority .No. 2, which ~ters 
have heretofore been diverted from said Creek through the headgate o! 
the Kannah Creek Extension Ditch, and that upon filing o! a certified 
copy or this decree together' with plats of said ditches as provided 
by Statute, the State ~1gineer issue an order to the WRter Commissioner 
of said District No. ~2, notifying him of such changes of place of 
diversion of such water. 

And 1t 1s further ordered that thereafter the amount of 
water heretofore decreed to said '111e Kannah Creek Extension Ditch 
be decreased to the extent or the said 52t inches so diverted. 

Done in open Court. Theron Stevens, J~ge Mlrch 611 1900 

STATE oz.• COWRADO, 

County ot M e s a. 

) 
( ss. 
) 

I do hereby certify that the above and foregoing ~s a . 
true and co~plete copy of the Decree made ar~ entered in th~ 
o.oove ent1 tled cause in the D1 str lc t Ccur t 0.f Mesa County, C•:- lora,:u, 
!hcket No. lllt8, as the same appears of record in Judr.::'le~: t r:.· .. oi-: 1, 

at page c200, of the records or sald Court 1n :ny hands no"' r~::tnir.i~;: . 

Witness my hand and the seal of said Court th~ s ~u~ 
da1 rf Au~ust, 1959. 

; .. ./ 
.. .~ · '. !Ji .. 

• 

• . . . _ _ _____ ....... _.,. ___ ,. .. _ .. ... ..... _4_ ~ · . . • .. . . 
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IN TilE DISTlUC'r COURT IN AND FOa THE 

COtJrfl'X' OF fofESA Aim SlATE OF COLORADO 

•• • • ... /. • • 1 ' • 

. - ···~ . ... ·~ - -:-· - ··-~·· ~ 

~ , ~ 0 
0 

J ' . : I ._ ~ 0 
0 

t o ji • I ... t >' ,J I 0 

, ORIGDIALLY 

o· · 
• ' ._ I I 

AOJUDICAT~~ THE JUNIATA DITCH AS 

) 
( 
) 
) 
) 
) 
) 
) 
) 
) 

••• DF.CREE 
PltiOJUTX' #ll OUT OF SAm CREEK, IN THE 
DECH.EZS OF THE DI5riUCT COURT D~ WATER 
DISTHIC'l' NO. 42; TO THE HEADG.\TE OF THE 
KAfJNAll CHEEK HIGHLINE DITCH, 

THE JUNIATA DITCH COMPAia", a Corporation, 0 

PETITIONER. l 
TUIS HATTER CO}uNG OU FOR HEARUZG on this 12th day or Sopttmlber, 

A. D. 1955, the Petitioner appearing by Smith It Hol.J:'.es, its Attomey:J 

Q or record, and no protest having been tilacl or appo:lranco JrAdo in opposition 

to said Petition, and tho Court having considered all or tho testimony 

u· 

I 

and avidonco nnd no~ boing rully advised in the premises, finds: 

Tl~T tho Petition !or tho chango 1n tho point ot diversion o! tho 

adjudicated uator o! the Juniata Ditch Company, a corporation, was !iled 

on July 26, 1955, and on said dato tho Court ordered that the hearin8 on 

said Petition bo held on l·:OmiD.y, tho 12th day ot September, 1955, at 

10:00 a.m., in tho Diotrict Court. room in tho Cit,- or Grand Junction, Mosa 

County • Colorado, 4lld on tho said date tho Court. ordered that tho Division 

Eneineor !or Division No. 4 bo roquoatod and directed to turnish a list o! 

tho name~ and addrco~os or all owners and claimants or ditches, reservoirs, 

and other otruoturea by \-Ihich \fat.or has boon divart.ad duril}t; tho last 

ca.lendar year in \-Jator District rio. 42, ao to.r as is known to said water 

o!!icial, and tho Court !urth~r ordarod that tho _Clark or tho 'eourt iszua a 

notico of pondoncy of this procaodings, containing tho facts and ttattors 
. . 

' 0 • 

-----~ 
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required by Statuto, and that tho Clerk ot tho Court cauuo a pr1nte4 

or typewritten notice to bo maUod, by ordina.ry mail, to all poruons at 

tho addrossaG as ohown by tho liat turniahod by the Division Engineer, 

and further ordoro~ that tho notico bo publiohod in tho DailY Sentinel, 

a da~ newspaper published in Gr~ Junction, Colorado, once a wook tor 

at least tivo coneocutivo iesues prior to tho date act tor hearing. 

The Court turthor linda that on tho 26th day ot July, 1955, 1.'1 

conformity with oaid Ordor, tho Clerk ot tho Court dolivorod a certified 

copy ot said order to Frederick w. Paddock, Division Enginoor tor Division 

No. 4, by D'.alling said copy to him at l4ontrooo, Colorado on July 26, 1955. 

Tho Court i'urther finds that on August 27, 1955, 1n ans-t~or to said 

ord:~r, Frodorick W. ·Paddock, Division Enginoor, notitiod tho Clark of the 

Court that tho list or namos and addroooos o! all owners and cl41mntu ot 

ditchea, reservoirs and other otructurea by which wator has bcon diverted 

during tho last calendar yaar in i~ator District No • 42, so tar ae known 

to said water official, is tho s~~• as th~t list furnished tor Civil Action 
' 

~o. 9995, and that tho uarr.o io suitable !or uso in this Action@ W 

Tho Court further tinda that ~dar date of Aucuat 29, 1955, Luc~ E. 

Hogan, Clo1•k ot tho District Court, certified that pursuant to tho Order of 

Court Dho lil:lllod, postago prepaid, by ordinary xr.ail, a copy or th!) notice 

Of hearing in thio cause to each Of tho perGons and corpo~tions liotod 

and shown in the list o! wntar uaoro !'urniohcd by Fredorick w. Paddock, 

Division Enzinor for Division No. 4, in which \vator District l:o. 42 is 

locatod, and in ~id certificate tho Clerk included the list o! tho parson3 

and corporations to whom notices woro mallod. 

The Court further !inds that tho onid notice, as iosuod by the Clerk 

undor tho Ordor or tho Court, was publishad for tivo consecutive weekly 

inocrtions 1n tho Dally Sontinol, a dAily now~pnpor o! gonoral circul~tion 

U _n l>!osa Co~ty, Color~d~, ancl that t~a tirat publication thoroo! ":fO.S on 

-2--

fl 

///. 



July 21, 19.5.5 and tho laot. publication on August 24, 1955, anc.t that tho 

proof ot publication by tho Da~ Sentinel woe returnod to tho Court and 

is !ilod horoin. 

Jho Court further finds that notice ~f this procooding, end application 
ek--A+t.tj4 -.; . . 

fo~point of'diveruion as oet out in tho Petition was duly and regularly 

given in full compliance with tho applicable st~tutes, and said ~tico ·was 

sarvod on all pcroons ontitlod to sorvico as requirod by otatute, an~ 

th~t tho Court has jurisdiction ot this prooooding and or all poroono 

who might be advoroely at.Cecto4 thorob;y. l . .. 
The Court !urthor !inds, !rom tho ovidonco prosontod in open court, 

th~t tho Petitioner heroin is tho ownor o! and has ~do bono!lcial uso of 

Q 21.2.5 cubic foot ot wator per second ot imo, with adjudicated Priority tlo. ll 

and priority d~to ot January, 1884, or tho waters or Kn.nnah Creole as appearing 

in the records or this Court undor dato or July 25 • 1888 in no cord Book 1 

at Page 367 in the gonoral water adjudications procood.ir.gs in \·later District 

Uo. 42, and that eaid ~tator wao adjudicated out or r~ Crook by hcadga.to 

lo~a.tod at a point on Kannan Crook tour miles noarly due east or tho middle 

or tho ·caat line ot 5ootion 25, To~-mship 2South, Range 2 East, or tho Uta 

Horidian, which point i:. now moro spocitic&l.l.y described under tho resurvey 

ot said araa as a point on tho right bank of Ka.nnah Crook whonco tho oaot 

qw.u-t.or cornar or Soction 33, To;mship l2 South, ll:lnco 97 \'!o:st (resurvey) 

boaro North 71° 58' E~st 226J !oot. 

1BI£¥ea.ewuac:';w-*~14J15)*,&aeu&a 

118dll&mo&~~~~~iitAi•DIMr>•P•&N*rR 



~ ,:::. 1,,;4.,. ~ ·':: ... . , 1i ... r ;-·, . , .r .. .. » , 

. 
The Court turt.hor finds that the ho&dRato or tho Ka.nnah Creek Highllno 

Ditch wns doscribod under tho original aurvey under which tho decree to tho 

~ Crook Highline Ditch was mado, as a point located on the northerly 

bank or Kannah Creole, whence tho northoast. comer or the Southoa:~t Quarter 

of Section 33, Township 12 South, Range 97 \'lout or the 6th P.M. boars 

0 
Horth 24 3~' East 9.31 foet and that said point under tho rosurvoy or Baid 

aro~ is prosont~ described a a a point whence tho rosurvoy East ~rter 
. 

corner post ot Section 3.3, Township l2 South, P~e 97 Wast or tho oth P.M. 

baar:s Uorth 5° 30' East 695 toot. 

to which point tho Petitioner horoin p~s the 

chango or point or di.v~roion, ~d -tkt the proposed chango will not .1nj~riously 
~toct the vostod riehto or others in and to tho ~so or wator. 

IT IS THEREFORE OilDERED, ADJUDGED AND DECREED by the Court thz1t tho 

Decroo aw~rdi.ng to the Junio.t:a. Ditch Company tho 11th priority -out or lumnah 

Crook in tho Juniata Ditch tor 21.25 cubic toot of water per second o~ time 

which point i~ now UDro Gpecitically described undor tho roaurvoy or enid 

lifl~Bllfl6•.e • o.nd which Docroe boar:s a priority do.to or JanuarJ, 1BG4, o.nd 

was ontored on tho 25th day or JulY, lS08 in Record Book 1 at P~co 367 in a 

gcnora.l. 'rtat.or a.djudicQtion procaodi..ng in lla.tor Dietrict t!o. 42 o! thio Court., 

-4-
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\.._, nd that :sai<l Docro~ ia hcroby JIX)di!iod by oh3.ng1ng tht~ ~int o! diveroion 

thcroin !ixod from the oriainal point or divoruion to tho hcadBato o! the 

Kannllh Crack HiBhline Ditch Co14pany, located a.t a point who!"lCO tho rosurvey 

Enot Quarter comer post or Soction 33, To\m::;hip l2 South, ~o 97 \'lost 

ot tho 6th P.!-'.. boar3 North 5° 30' E:lat 695 root, whioh point wa::; origiaaJJy 

doscribod under tho origi~ &urvoy aD contained in tho Decree of tho 

Mnnah Crook lit ghlinc Ditch a:s a. point located on tho northerly b.:mk ot 

Kannah Crook whence tho northoast cornor ot tho Southeast Quartor o£ 

Section 33, Town:Jhip l2 South, ltac«e 97 \'loot o£ tho 6th P.l-1. bco.ra :lort.h 24° 30' 

!::sst 931 !oat. · 

IT IS FUUTHER ORDERED, ADJUDGED AND llECREED that tho Potit1oncr shall 

hava full rieht and authority to t~o out and apply to a bonoticial uso 

~~1.25 cubic !oet or wato~ per second at time, ' decreed to tho Juni~ta Ditch 

~mp:lO]' :lS Priority No. 11 with priority date or Janual"'J", 1884, from Sil.id now­

point or di vorsion, to . wits . The hcad{ta.te of tho Kannah Croek liiJJhline Ditch. 

IT IS FURTlflR OPJ>E.'lED, ADJUDGED AND DECREED by the Court that :i. cort.itiod 

copy or thi~ Docroo bo filod b,y tho Clerk ot this Court in the ofrico of tho . -

Stato Erieinoor1 and thD.t a. oort1.1'iod copy thercot bo filed in the o!fico of 

tho Irrie~tion Division Enginoor !or Division No. 4, and th~t the Wator Co~~ssionor 

in and for \t/ator District !·:o. 42 bo 4lld ho is horoby a.uthoriz.eC. and dir~ctod 

to rococnizo tho right of said Petitioner to tako and uao 21.25 cubic root of 

water per second o! tima undor lJriority l'ro. ll out or Kannah Crock, rolat~ 

back to and datine from Januar,y, 1884 through tho new point ot diversion a:J 

sot !orth in thi~ Docrao. 

IT I!l FUUTHEn OnDn:H.ED that tho Petitioner pay tho cost of thi:s proceedings. 

By tho Court. 

Jud.go 

-5-





. . . . ' / ., 

• • t •• ( ( .( ( :/1' .~ " 

.. 

u 

' -. . ... . 

h thereof is located at a point on said Kannah Creek 

the old Ute Trail arossAs Kannah Creek in County 

Colorndo. adjudged and decree? th~pon filing 

s aforesaid that the~be allowed to flow a sworn statement 

into snid ditch from said 
./ 

fo _,..the use aforesaid arid 

for the benefit of the parties law~~lfy en · led thereto under and 
/ 

by virtue of legal appropriatL0h and priority No. two and seven 
./ 

tenths (2.7) cubic f/.!'"watcr per second of time. 

said ditch beinp, tw.efity in width on the bottom, thirty inches 

in width 

No. 9, 

surface, and depth of water flow ten inches, 

of an inch to th~ rod. 

THE JUNIATA DITCH 

That upon filing a sworn statement and plat as required 

by statute the said ditch will be entitled to Kannah Creek priority 

No. 11. The claimants are the Juniata Ditch Company, That it is 

Q a ditch used for the irr~gation of lands· ,~ taking its supply of water 

from the stream of Kannah Creek, and the headgate thereof is located 

at a point on Kannah Creek four miles nearby due East of the middle 

, of the ·east line of Section 25, T 2 s, R 2 E, u. P.M., in Mesa 

County Colorado. And it is hereby adjudged and decreed that upon 

filing a sworn statement and plat as aforesaid, there be allowed to 

flow into said ditch from said Kannah Creek for the use aforesaid 

and for the benefit of the parties lawfully entitled thereto, under 

and by virtue of legal appropriation and priority No. ~1, twenty-~ 

one and twenty-five hundredths ( 21.25) cubic feet of \-later per 

second of time. The size of said ditch being five !eat. in width, 

on the bottom, seven feet in width at water surface, depth of 

water flow one and one half, feet, grade eight feet to the mile . 

~ NORTH FORK OF KANNAH CREEK DITCHES 

No. 1, The B~tch No. 2 

That said~~itle<l t.o.Nortn--F~Priority . 
---c:::~ -· 
~- ---No. 1, the claimant· i~nr-y--n·oT~n. ThOt-.i.-t__is n dit~h used for tho 

----------- ---------
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Di toh No. 437 
THE COURT FINDS: 

, .. 

THE ~JNIATA DITCH 

Priority No. 611. 

That in this prooe~ding said ditch is numbered 437, and 

it is entitled to Domestio and atockwater Priority No. 611. 

That th~ claimant thereof, as shown by the claim State~ 

ment, ia The Juniata Dit~h Company. 

(That in connection with this mat~~r claimant filed 

an additional claim statement for Stookwater P~iority through the 

Juniata Ditch First ~nlargem~nt, which ditch is shown to be identi• 

oal with the Hallenbeck Di toh i'Dom its headga~~ to the po,int where 

it enters the Jutilata Ditch proper, and thence on is the sam~ ditch) 

That the original Juniata Uitoh was awaraea irriga~ion 

Priority No. ll in the Decree of July 25, lggg, for 21.25 seoona 

feet of water, as of date January 1, lgg~. 

That as shown by the claim statement the headga~~ of saia 

Juniata Ditch is coincident with the headga~e of the Xannah Creek 

Highline Ditch, which is loca·iied at a point whence the re-survey 

~ast Quarter Corner post of Sec. 33, Tnp. 12 S., R~ 97 w., 6th P.M. 

Bears North 9° 30' East 695 feet. 

That sa~d combined ditches floN westerly a distance of 
I 

about 4ooo feet from their common headgat e to a point where -~be 

Juniata Ditch water is aropped into a na~ural dr~inag~ channel and 

carried to the Juniata Ditch. From the intercept of this natumal 

drainage ohs.n.ilel and the Juniata Di toh the Juniata Ditch is also 

f~a by the Hallenbeck Canal, or the Juniata Ditch First ~nlargemen~. 

That said di~ch has a carrying capacity f~r in excess of 

winter stock water requirements of claimant. Tba~ it serves a 

rather large ~erritory in which there are about 9 users, and is 

6 or 7 miles in length. 

And the Court Finds further from the eviaence that the 

ranches servea by the ditch are stock ranches on which large numbers 
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of cattle and sh~ep are customarily kept auring the winter, and 

claimants are dependent upon the Juniata Ditch for winter atock 

water purposes; that their ranches ar~ almost en~ir~ly otf"s~ream 

ranches, and the creek is not accessible to ~hem for watering 

their stook. And it fur~her appears to the Cour~ that since th~ 

inception of said di~oh same has been continuously used, and is 

still used, for the diversion of winter stock water for the use 

of the various claim~~ts of the Jutuata Ditch, aa well as its 

en largemen,; • 

And it fur,;her appears to the court that thea~ ranohe·s 

lie on what is called Purdy Mesa; that the soil ther~on is ot· a. 

porous nauure, and underlaia with a stra~a of s~one, making it 

di:rricul t to cons ·i,ruct :reservoirs, or stock water pona s which will 

hold water for ~ny length of time; that some ~eservoirs have be~n 

consuructect and are in use, but require frequent filling; that . 
while it is possible this cor~ition might sometime be remedied by 

c:) the application of imperviouR mat~rial to the bo~uoms ~~d sides 

of these ponds, for the present at least it is neoescary that a 

cons~ant fl~w of r.ater be maintained in the Junia~a Ditch to in­

sure a supply of stock water at all times to the claimants ther~of. 

The Court, upon request of aaverse claimants, order~d 

a. survey by a comp~t~n~ Engineer of not only the Juniata Ditch 

diversion, but the several other ditches and diverGions from said 

Kannah Creek whose rights might be adversely aff~ct~a by an award 

to the Juniata Vitch; and the saia engineer, PhilipP. Smith, has 

made his investiga,;ion and surve~r ana filed nis rtiport on all mat ... 

ters referrea t~ him by interroga1iOries from interested parties. 

That with regara to the Juniata Ditch Company claim for 

winter stock water d~cree said report contains the following 

etatemen~: 

"Virtua!ly all the =equirements fo= winter $ook 
water on Purdy Mesa are oerved by the Juniata Cana4 west 
from the Juniata drop. On~y one ranch, ovmed by Howard 
Brouse, obtains winter stock water from the combinea 
Highline and Juniata C~al. lio ranches are served winter 
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stock water by the Hallenbeck Ditoh.upstream from 
its juncture with the Juniata Ditch. • • · • • • • 
In my opinion two cubic 1·eet of wa"Ger per second of 
time is an adequaue div~rsion of winter water through 
the combined Juniata and K~~nah Creek Highline Ditch 
Sys ilem. This water rmutd be di vert~a in 1 ts entirety 
by the Highline Ditch and dropped to the Juniata Ditch 
through the JQ~iata Drop ana continue in the Juniata 
ditch through several branches over Purdy Mesa. Af~er 
the canal crowns over with ice the diversion could be 
reduced to one and one~half seconu feet and ~dequately 
serve the Purdy area~ In my opinion ther~ is no neo­
essi~y or justifice~ion for a winter wa~er diversion 
through the Hallenbeck Ditch for winter ~ock water 
since there are no farmsteads located along tnis part 
of the ditch sysuem." 

The above being the result of an independent and experu 

investiga~ion and survey, the Court is inclinPd to attach a good 

deal of weight to it. 

The Court therefore Finds that there is no necessity 

for gr~ting an indep~ndent stock wa~er priority to the Juniata 

Ditch First Enlargement, since an awara to the origina~ Juniata 

Ditch will, ns a practical matter, fur~~sh water to all members 

of Claimant Company, a.s well as claiman~s under the said Firs"t 

Enlargemen"t. Further, in view of the fact that there is a chronic 

shortage of winter wauer in Kannab CrH~k to meet the needs of 

water usero therefrom; and since said Firs"t ~nlargement b~ars 

stream Priority No. 22, with date of Septemb~r 1, 1939 and any 

stock water award there~o would necessarily tak~ that date, in 

the Court's opinion it wou~d be en~irely futile to make such award 

since prior stock water rights will en~irely exhaust the supply. 

IT IS THE~FORE OROE~ by the court tha~ said claim 

for dOl'leetic and' etockwater priority to the Juniata Ditch, Firat 

Enlargement, be, nna th~ same is hereby aenied. 

That a.s to the Origina! Juniata Ditch, 

IT IS OROEH!!.V, ADJUDG.I!J.) AND DECREi!;D tba.t subj~ot to the 

severs.! limitations in the preambl~ to thisdecree er.press~rl, 

there be a.l!owed to flow in said ditch from sa.ia Kannah Cre~k 

a.t the combined heactga~e thereof with the Kannah Cret:Jk High~ine 

Ditch, for domestic ~d stock water purposes during the non-irri-
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gation season, nnd a~ such time or times as claimants do not re­

quire and are not using irrigation water there~hrough during the 

irrigation season, for the benefit of the parti~s lawfully en­

titled thereto, under and by virtue of appropriation by original . 
construction ana beneficial use, and Domestic and Stockwater 

Priority No. 611, so much water as will flow therein as now con­

structea, not to exce~a 2~00 cubic feev per s eoond of time, as 

of Historic Date Jan.~, l~g4, and Decreed Daue July 25, 19~1. 

IT IS ruRTHER PROVID.l!l> that claim3l'lt ha.s the right, at 

its election to divert al1, or any portion, of said water at the 

headgave of the Hallenbeck Ditch, otherwise oa.lled the Juniata 

Ditch First Enlargement; it being understood that at no time 

sh&l! the combined diversion for domestic and stock water purposeD 

at said two diversion pointe exceed said award of 2.00 cubic feet 

of water per second ol· time. 

FURTHER PROVIDED that said Priority shall not be used at any 

time for storage purposes in The Juniata Reservoir or in The 

Juniata Reservoir Enlarged. 
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:OIT\JI ~ HO. 15 PRIORITY lJO. 60 8 

That said aitch is entitled. to :Priority l~o. 608 • It is 

claime.ci by c. V. Hallenbeclc 8Jld is used 1'or the irrigation of · 

land and taices its supply of water from ~·annah Creek in ·.·iater 

District r;o. 42. :L'he headga te is located on the right baM of 

i~annah t;reelc. v:henc e the East quarter corner of Section 33 1 l'esur­

vey 'l'ownship 12 .South, Range 97 ~iest bears 'i!orth 71° bS' East 

2263 i'eet. 

IT IS :.LE.R.i!~:i3Y ADJ tr.UGE:O AL1J :DECRiED t aat tnere ue a.llowed to 

flow into said. ditch for the use aforesaid and. for the benefit of 

the parties lawfully entitled taereto 1 and under and by virtue of 

the said appropriation by construction and s :.1id enlar[;.ement and 

Priority 1\o. 608 1 54 cubic feet of water per second of time, with 

Priority date Jeptember l, 1939 1 for tne purpose of filling tae 

Hallenbeck i:~eservoir; provideo. hoVIever, t!1at of the said 54 second 

feet, not in excess of 20 second. feet is allowed. for direct irriga-

ti on throll(.;.h the said Juniata :i..i tc h ERlarged 1 and. 5 second. i' eet is 

awarded for carriage taroue;h said Juniata iii tch Enlarged. :for the 

use of tile stockllOlders of the Juni.ata ].)i tclt Company for u.i :·ect 

irrie;ation uae upon lands lying under the saici Juniata .11itcn and 

of the 25 feet or less amount of· water her·eby awarded for u.irect 

irrigation use as aforesaid, in case there is l.ess flow t han 25 

second. feet, ~· he Juniata :Ui tell Uompany is entitled to l/5 of such 

amount for llirect irrigation through the said .. 1uniata Ditch and the 

claimant to 4/5 of the same for such direct irrie;ation use. 

\'? - / . ' . .. ~ - --' ~ ) 





THE F..ALLEHB.I!.'CK .UITCH El!LA?.G.I!;D 
<:'.lso known as tht:: 

THE Jill!I.h.Th. DITCH EtiLARGl!:D 

DITCH 1!0 • 5S7 Priority llo. 931, COHDITIOlJAL. 

The 0 ourt Finds: 

Thc.t in this proceeoing said ditch ia number 587, ena 

it is entitl~~ to Conditional Priority No. 93~. 

Tba1i the o1.~.im2.lliis of saia ditch C'.re 0. V. Hallenbeck, 

Vlilbur J. Raber ~Jld Luther Crosswhit~, the post office aaC.ress oi· 

e~vch of whom is Whitewater, Oolorc.ao, ana Joh.'1 P. Raber, '7hOse post 

office aaaress is Paonia, Colorado. 

Th~t the enlargemen'ti is t0 be usea for the purpose of 

filling the Juniata Reservoir EnlargP~en1i. 

Tha1i it derives i'ts supply of w~ter from Xannah Creek, 

in Vfe.ter District I-To. 42. 

That its headga1ie is located on the right bank of saia 

Xanne.h Creek, n.t a poinii whtmce the E-¢' corner of s~ction 33, Re­

survey To\7Ilship 12 s., R. 97 ":l., 6th P. 11. bears N. 71° 5S' E~ 

2263 feet. 

Tha~ saia headg~te ~d uitch i~ being construc~ed with 

a ce.rr:ting .ca.paci ty of -.37.00 cubic feet o±' water per St:lOOnu of 

time; th~t at Station 12 on the plat thereof, s~id uitch unites 

with the Juniata Ditch, t~"la procc~ds in conjunction therewith to 

sc.id Junin.ta Reservoir Enl~t.rgcct. The.1i th::: c~pe..ci ty of "!:he ditch 

from hee..ug:?v·Ge ~o reservoir is being increasoa to a cc.pacity sul'-

:ticic~t to co.rry ~.11 pl• r.:vious..t.y decre~a \-:atcrs thc r e"J-J, ca.nd the 

:l r-s c rvoir en.l ;.•.re;t::menu. 

And the Co~·~ Fi nda fro~ th~ eviuence ~h~t t he work 

of cons-:;1uc-cion on "'.;he t:nJ. :-_l·s cr.lcr.~ of c a id P.;;.llcnb t;Ck Di ten \7<?.s 

bt:lt;tm on '.)r (".bou-c June 17, 1953, c::nd s~.1:1e b::!.S been pr:>c eeding 

wi 1ih J: e"-son~.blt; eli ligc:nce f:V':.:r since, ~.nd ~- 1::-.rg•:: portion the rt::of 

hc~ s b~en comp1c1icd, r:1nct cJ. ~~in~.ni:s intend i:iO contim.te until com-

"'5 00 ., 
j 

/. f> 
? 

1>wu.c. P~ · '7 . ,,--+t 



0 

plE:ftion to the ex ten,; above mentionaa. T~1~.'& \':hen com~le"t r:rl it is 

proposou to divtJr·" from S!'l.id K~nnah Cretk ~d 03-l'l'Y thr"Jugh saia 

onl~~rgt:d ai tch an :>4ddi tion;.l 75 .oo secone1 feet of water to be usea 

for st:orage in s"'.id 1·eserv'Jir to i"ts ._)ropeoed capacity, ~~.nd to 

be re-diver1ied therei'rom ~.nd used for irriga-uion purpjses, as well 

as domestic ~d s.J~':~ck\-;c.tering purposes, on cl:?.im~n ts 1 l~nds. 

IT IS THEP.EFOP..E O?JJER!!;D, ADJUUGID A~!D D.!!:CP~t::D tha;li, 

subject to the scverE~.J. J.imi taiiiono ~.nd provisions in the p1·eambl e 

to this decr~::e expressea, th~r~.: b~~ 13.11ow'=a to flo\v through s·•.id 

enlargement of sa.ia ditch fr':lm said Krmna.h Creek, for the uses 

aforesaid, anu for the benefi"t of the par'tiies l~wfully entitleu 

thereto, under and by virtuu of ~ppropria1iion by proposeu con­

svruc'tiion, aiv~::rsion and beneficiaJ. use, ana as Conditiona! Pri-

ority Uo. 931, so much water as will flow thert::"&hrou.gh as proposed 

to be construcued, not to ~~ceea 75.00 cubic fee'ti per secona oi 

time, ~s of priority d~te Juna 17, 1953. COlTDITIOriED, HO"!/EV~R , 

upon con~1etion of such cons-uruction, ~s well ~s the constrLtc1iion 

of s~.id Juniata ::tose1·voir Enlargea, ::.s proposea, within ,the "time 

and in ·~he mE·.nne r proviuca by la.vr. 

I 
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GRAI\D JUNCTICK F"'..OW' LIIre AND WATER\VORKS SYST~ 

1 Priority No. 52 

u Said ?low Li.De and Yiaten7orks System is entitled to Priority Uo. 

52 and is claimed by the City of Grand Junction, a municipal 

corporation of Llesa County; Colorado. The said Flow Line and i7aterworks 

System is used £or the purpose of storin£, supplying and distributing water 

for all municipal purposes, and for sprinkling streets, extincuishinc firos 

and for household purposes, and for the use of its ~~bitants and consumers 

located along its Flow Line and Waterworks System for domestic, p~7er and 

irrigation purposes. The head of the Grand Junction Flow Line and Waterworks 

System is l~ce.ted. at a poil:lt on the right bank of Kannah Creek, situate in ·1 
Vfater District lio. 42 1 !Jese. County 1 Colorado 1 in the SouthiTest qua.rte:- (St""ri-) I 

of Sectio:J. 34, Tovr.c.ship 12 South, Re.nge 97 ':fes-t; of the 6th Principal ll:erieiB.!I. 

from whence the Southwest corner of said Section 34 bears South 1S0 48' West, 

distant 2.062 feet, fro~ ~hich point its Flow Line ~s in e. general North-

weste~ly ~i:-ection a distance of approximately twenty m~les to the corporate 

limits of the said City of Gr~d Junction; se.~d Flow L~e var~~g in diaoeter 

fro:a ten i!lches to twent:;-four inches and ha.vil:g a. carrying capacity of 8.854 

cubic feet of water per second of time and deriving its source of supply f:-om 

~e.nne.r. Creek ~d the we.te~s arisins in the watershed of said Creek. 

IT IS BEP.EEY ADJUDGED Al;D DECP~: That there be e.llovted to flow 

!.:.to said ?lo·t: Line and 7ie.ter-.;-o:-ks Systel:i. from the se.ia source of supply i'or 

-:he t:.ses e.i'o:-ese.id and fo~ the benefit of sa::.d City of G:-and JU!lction and the 

~~e.bita~ts the~eof and e.ll parties lawfully entitled thereto, i:J. addition to 

all other e.:J.O prior rights, decrees and appropriation~, under and by virtue 

of ap;F~opria.tion by construction e.ne use and Priority ~\o. ___ 5_2 _____ , 3.908 

cubic feet of water per second of time ~~th priority date of May l, 1929, of 

which 40 ~ches, or 1.~2 second £eet, shall be absolute~ and 110 inches, or 

2.866 seco~a i'ee~, coneitione.l upon the completion of the enlarce~ent of saic 

?lor. Line w:th eue dilicence. 
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1\ANNAH C R E E K 

DITCH NO. 12 PlUORITY NO. 12 

THE BOLIN, ANDEEZON AND JACOB DITCH. 
Claimed by Robert T. Anderson. 

ABS'l'flACT AND DIGEST >)F EVIDENCE • . 
Claimant is owner of ~33 acres or land situated in 

.sections twenty-:fi ve, twen ty..:six, thirty-five and thirty-six, 

in township twelve south, range ninety eight west of the sixth 

principal meridian, and sections twenty-four and twenty-five, 

in township two south, range two east, of the Ute Meridian,'for 

the irrigation of wliich ~his riGht supplements that of The 

Bauer Ditch Enlarged, takinG water out of the Nort~ Fork of 

Kannah Cree)(, bothJor which are hiGh water rights. 

The headgate of this ditch is located in Section nine , 

in township twelve south, ranee ninety-six west of the sixth 

principal meridian, o.nd on the rir;ht bank of Deep Creelt ( a 

tributary of Kannah Creek) bet\'leen the Deep Creek reservoirs 

and Anderson r eservoirs, and the ditch ha s a capacity of thirty 

two second feet. 

The ditch is. located on the top of Grand Mesa and 

derives its water from the watershed of Kannah Creelt proper, 

a nd diverts the water thure:from, for a distance of some ten miles, 

and empti•!S it into the North' Fork of Kannah Creek, into which 

it is carried for a distance of some ten miles to the headgate 

of The Bauer Ditch, into which it is diverted and conveyed to 

the land which it irrigates, supplementinG the water of the 

Bauer Ditch Enl:.trged, prolongin3 the flow thereof for some 

ei,3hteen days. The headgatc of the Bauer Ditch is located 

at a point on the right bank of the North Fork of Kannah Creelt, 

whence ttm northeast corner of Section twenty-five, in Township 

twe lve south, rang~ nincty-cicht west of the aixth princip~l 

meridian, bears south twenty-s i x de:-;rfleS thirty-two minutes west, 
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ei.sht hundred and ninoty-1'lve feet, and its capacity as enlarged 

is eiGhteen and seven tenths feet. 

~Vork was commenced on no.id Bol'in, Anderson and Jacob 

Ditch on July 25, 1901, and was dlliecntly prosecuted to com2 

pletion. 

The water dive~ted fr om said stream and conveyed 

thrOUGh said ditch is applied to the irrieation of land, and 

its duty is in the ratio or proportion of ,72 of a cubic root 

per second,per forty acres of land. 

There ts so situated as to be suscept ible of profitable 

q irrigation, with water so ~lvcrted nnd conveyed, 533 acres of 

land, all of which h ·s been, with reason~ble diligence, so 
I 

actually irrigated. 

THEREFORE: THF. COU.BT FINDS -

FIRST: That said ditch derives ·its supply of water from 

Kann~~ Creek; and 

0 
SECOI~D: The head3ate of said ditch is location in Section 

nine, ranee ninety-six west, township twelve south, the sixth 

principal meridian, and at a point on the right banlt of Deep 

Croak {a tributary of Kanno.h Creek) betwee.n the Deep Creek 

Reservoirs and Anderson Resin-•voi :·s; and the capacity of said 

ditch is thirty two cubic feet of water per second; 

THIED: That the water diverted by means of. said ditch 

5 is emptied into the North Fork of l\annah1 Creek, from which a 

like quantity of water is diverted into the Bauer Ditch, the 

heade;ate of which is located on the ri.:;ht b!111lt of said North 

?orlt of lCannn.h Creek, at a point whence t he northeast corner of 

Section 25, in to~nship twelve south, ranGe ninety ei ~ht west, 

of the sixth principal meridian, bear~ south twenty-six deGrees 

thirty-two minutes west, eight hundred and n.inety five feet; 

) 
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FOURTH: That work wan cornrncnced on said ditch on .Tuly :::!5, 

b 1901, and 'was'prosecutcd to completion, with reasonable diligence; 

u 
Fir~H: That the water diverted from said streaM and 

conveyed throur;h said ditch is ap!)lied to the irrigation of land, 

and its duty io in thP. ratio or pro,ortion of .72 of a cubic foot 

per second, per forty acres of land; 

SIXTH: That there is oo situated as to be susceptible 

of profitable irric;tttion, with >'later so diverwd and conveyed, 

t'ive hundred and thil,ty-threo acres of ~and, o.ll of which has 

been, with reasonable dilibence, so actually irrigated; 

WHEREFORE: I'l' IS Of~DEfmD AND DI:CREED tl:at there be 

1 allowed to flow into snid 1 clitch, ~.s the T\'!Ell'TH PRIORITY qut 

of Kannah Creek, 9.5g4 cubic feet of water per .. second, the 

same to be emptied into the North For.k of Kannah Creek; and 

that a quantity of water equal to that so diverted and emptied, 

be allowed to flow into oaicl The Bauer Ditch Enlareed, as said 

Twelfth prio1,i ty out of' Kannah Creel<:, for the use of' . t.he part! es 

entitled thereto; 

Pf\OVI~ED HOt'1EVEH: T!lat th9 water so allowed to flow, 

whether used sin,:ly or together with ;•1ate r otherwise derived, 

shall not, in the ac;c;rc~nte , exceed t h e ratio or• proportion of 
I 

• 72 of a cubic foot of \'late r per seconcl, per forty acres of 

land, for the land t i1ercwi t il irrigated • 

.. 

.... • ,,I' ., 
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Reservoir !:To. 69 

DEEP CREEK 

AUDERSON RESERVOIR NO. l 

Priority l!o. 74 

That said reservoir is entitled to Priority No. 74, and 

is claimed by Robert T. Anderson, Walter L. Anderson and Frank 

E. Anderson, and is used for the storage of water for irrigation 

:purposes and situated in Water District ~To. 42. The location of 

saiQ reservoir is accurately described in the map and statement 

filed herein and is referred to as alaimantsr Exhibit "F", to 

which reference is hereby made. Said reservoir is located in 

Section 4, Township 12 South, Range 9 6 ·:seat 6t!l. ? .;.r. The s aurae 

of supply tnereof is Deep Creek, which runs through the site of 

said reservoir. 

IT IS EEREBY ADJUDGED AHD DECREED that tnere be allowe~ 

to flow into said reservoir from the said source of supply, for 

the use aforesaid and for the benefit of the parties lavtfully en-

titled tfiereto under and by virtue of ap~ropriation by construe-

tion and Priority No. 74, 466 acre feet of water, with Priority 

date of November 24, 1911. 
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~ CREGK 

AND~RSON RES :.!:RVOIR NO. 2 

Rer.ervoir No. 86 Priority No. 92 

That s~id reservoir is entitled to ~riority No. 92 , and is 

cln.imed by Rooert T. t.nderson, ·.Ja.lter L. And~rson a.nd Fr!'.~-!: E. Anderson, 

and is used for the storage of ~ater for irrigation purposes, and is 

situ~te in l'iater District No. 42. The sourcJ of supply th~reof is 

fro~ Deep Creek, a tribut~ry of' Kannah Creek, ~nd the s~id reservoir 

is situated in Section 4, To\'mship 12 South, R&.nge 96 ·;!est of the 6th 

?.~., Mesa County, Color~co. For a nore ~2rticul~r description thereof 

r~ference is here m~de to the pla t and statem~nt introduced in ~vid-

ence · cs clai~~~ts 1 ~xhibit G herein. 

I~ IS HER.:BY P.DJUDG!!!D AND DE·:~23D that there be allowed to 

flO\': into scid reservoir from the said source of !;Upply, for the use 

'" aforesaid and for the benefit of the parties lawfully entllied thereto, 

UL~der and by virtue of said appropri~tion by original construction 

and Priority No. __ 9_2 ____ , . 4~~:36 acre feet of water, of ~hich 75.05 ~ 

acre feet of \'.,rater is absolute and the bf:.lance conditional upon the 

com,leti0n of the said reservoir with reasonable diligence ~~d stor-

age therein to said capacity and the use of water therefrom for ir-

rig~tion purposes within a reasonable time, with d~te of Priority 

October 5, 1928. 

0~~ 
l>taFE ).a-t ~ 7 -~f-l/ J ...:£2 7 
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THE AUDEE!SCH ill:SERVviR UO • . 2 

' ?.ESEt~VOin 110. 122 Priority No . 6S7. 

THE COURT ~'IlH'S: 

T:'12.t in i;his p::occedine; S?.id r c s 0 :!.'VOir is numi.Jered 

122, a..Tlcl it is enti tl t;d ·.;o ?~·i ')l'i ty !-! ~ •. 687. 

That the clc.int.,nts thr· roof ;>.rn W<?.lter L. Anderson, Fre.nk 

E. Anderson, ~/il]ji?.m F. Kroh!n, Zllld Gartrude Y.l·OLL1, the post a.dd:ress 

of each of whom is r:lli~licrr::.ter, C':,lor::J.do. 

That it is ~. l'CS ~rvoir for 1ihe s ·uora.ge of W!l.t e r for irri-

gation purposes on land s belonging to s~id cl~ imrnts. 

That it derives its supply of Wt":ter from Co;:>.l C~eek, a 

tribut&rY of K:.nnah Creek, in Water Dis t rict Eo. lJ.2. 

And the Court Finds th=:t neither the stA.1iement of claim 

nor the evidebce con·c: .. ins 1. d c:scl·iption of the locc.tion of the 

location of s~id r~servoi r, nor the hei6ht of th~ d~m or surface 

arGa. thereof; th::>.t for such dl:'; iie. reference is made to decree thereto 

hP.retofo1·e enterro of record in this court in Book 15 ~.t p~.ge 105, 

n.nd tht: Court in this decree is :-.lso fixing the loc::.tion of ee.iC1 

res ::!:rvoir bJr such r efer ence. 

The Court Fu:!:thor Finds th2.t cle.im~nts did produce as a 

witness, a civilon~ineer, one iloy George, who testifiea that he 

that S:>.r.le v;~.s c~m:Z~l·uc t ec; in o.ccorct::'!.nce y·i th 'the specifications 

cap~1.ci -~y o:t' said rcs .:; r.r~i r as 568 .4-o ~.ere feet. 

Ana ·~he O:>ur~ !!\a~'Cher Fincis -:;~?.~; v:ork y.ras otr.r"ed on 

-~he cono1;ructi 'jn of o~.id r c s ,... l".-oi r o:· sur'\"eY on Octo ocr 5, 192S, 

r~na "tih::>.t ~ccordinr:; ·;;'J c·.•.iC:. su1·v :!Y s ~.id r e r:;ervoir YTa.s design eo to 

f C:.... •. !! (I 
h~w r:. a s uOl·::>.t;e C3,_9r.Ci ·.;y 'j yv • ..,. .. . . r-cl·e feet 'Jf r:P.1i er; th~t se.ia 

mann0 r co.s to cons-:i ·;;utL~ F'. c~ntinuing ~1roj :.: ct to its co:npl Gtion in 
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1944. Tha"G durinG the coursn !.>i' cona tructi on w~·.t ~r w::-.s s ·:;oreCI. 

therefrom Cl..!ld be!l <:~ficic::.lly us oa :::or the irri t;"".1ii on of l ;>.nd s be-

J.onging to the v::o.l.·ious cl·· ir:t -=:-.!! ts, ~.nd decrees h?·.ve b een issued by 

this court "..;herefor in prior tldjua.ic;:.,tion proc eedings for a tot ;1.l · 

of 433 .36 acre feet of' '-r~.te.r. 

And the Court Fur·~lv:: r ]'inC! s from the evidence tha1i ever 

since tht! comp1etion 'Jf th.e .L~. st stag e of said re s ~rroir in 1944 

the full ce.paci ty t!1 -:--r e 'Jf, or 563.40 P.Crt: f eet of wr~.t er hn.s been 

storc!O. ~.nd bent~fici.:.l.ly ,_l C (!ct, n.nd cl :.:;.im:->.r:ts ar c: n'Jw as kine; a decree 

to the unadjudicated s;;or~e; (; c"".P?.Ci ty of said r~sP.rvoir, or 135.04 

acre f Gct of w::-:".> or, p:-:-io:t·i~;y t o r .J l r.'.",;e be.ck -;;o tile inception of 

work on said reservoi l.' . In til~~ opinion of tl:\'.l 0 ~u1·t suffi cient 

diligence h o::.s b ~!G!l s~'J¥m, un c1 .;:-r :::-.11 the circu"!tgt?JlC8S 'to justify 

the 1-!.pplic C~:cibn ~Jf r.::.-.l.d c!OC"Gl'ir.e. 

th ..::r ,:from L; :l ,~Y :-.r ~ s~.;i 11 u:;r,'bl ~ to i:~:rigave ell of Bf'.id land. 
Th:::t C"'.i d 10'5/lior is ;:-..lso ·J.~ r~ci i or d o::l :· S""Gic ~1d s·~ock ~·,e:ter purposes. 

! T !3 ?:·.Z.~!!;JGi-'.L O.!W£:..-~ill, A.JJJUiJG.U:O A:-D D .... O.ll!;ED t lw.t, 

.JX)r~ss ta, ;;h~ l' ·..: 'b e ~.111l~cd. ·:;o fl :,w into s o.id r ~s ervoir :t·rom s~.id 

Coal Creek, for thP us as ~for~oaid , - t• r~:-.Cl :i:or r:-:: b€:nefit of the 

. -
nn~~ .i.J:::o =eea 

J 
' 
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THE CARBO! LAD RESERVOIR, 
. Formerly mown as . 

The Hog Chute Reservoir, 

Rl!:SERVOIR NO • 171 

T~ COURT FINDS: 

Priority Wo. 777• ABSOLUTE 
and 

Priority No: 777, CONDITIOIAL 

Tha~ said reservoir is number 171, and it is enti~l~ 

to Priority No. 717· 
That the claimants thereot are The Oi ty of Grand Juno­

~ion, Colorado, 0. V. Hallenbeck, and Nevada Farmer, with pos-e 

office andreas av Grand Junction, Colorado. 

That it is a reservoir for the storage of water for 

Municipal, domestic and irrigation purposes. 

That it diverts its supply of water from E&nnah Creek, 

in Water District No. 42. 

Tha.t the initial point of survey of the dam of said 

reservoir is at a point whence th~ Wt corner of Seo. 22, Twp. 12 

s., R. 96 W., 6th P. 14. bears N. 82• ... 42• w. 2434.! feet. 

Tha.t the height of the dam to said reservoir as now ocn­

svructed is 48 feet, with a free board of 7 feet, and the •orage 

capacity of the reservoir is 637.00 Acre feet of wat6r. 

And the Court Further Finds from the evidence tba.t sev­

eral filings have been made upon said reservoir site, the earliest 

of which was on August 13, 1924, under the name of the Rimrock 

Reservoir, and tha~ probably in 1925 a small amount of work wae 

done on the dam. That therea.fver and on Sept. 4, 1937 another 

survey was made of saia si~e and plat filed under the name G! 

the Hallenbeck Reservoir, and fo~lowing that on June 3, 1946 an­

other independent survey was made by the City of Grand Junction 

of said si -ce, under the naJDe of the Hog Chute Reservoir~ That 

subs~quent to tha'C, ana on August lS, 194S the City of Grana Junc­

tion enterea into a. contract with C • V. Hallenbeck and Nevada. 

Farmer concerning the cons~ruction of said reservoir wherein it 

appears that the eaitt c. V. Hallenbeck reserves a 10% interest 
454 / 
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in the water to be stored ' in said reservoir or any enlargemeni 

thereof, and the said Nevada Farmer reserves a ~ interes~ in 

said wa~er~· Saia reserv~a waters to be used for 1rrigauion pur~ 

poses4 claimants having ample unirr1gata1 lantt for ita benatioial use. 

Tha~ subsequent to said last filing of June 3, 1946, 

claimant, the City of Grand Junction, proceeded with diligence 

in the construction of said reservoir,-the nam~ of which waa then 

changed to "The Carson Lake Reservoir 1 ,-in aoooroance with said 

last mentioned filing, to a capacity of 637.00 acre feet of water. 

That in th~ opinion of the Ooul1i there was a lack of 

sufficient diligence to the part of the various claimants of saia 

reservoir site, in the construction of the dam thereon, to warran~ 

the relation of the initiation of work thereon back to the initial 

tiling in 1924. And the Court Finds that through such lallJI oi 

dil.igence, claimants hav~ forfeited their right of relation back 

any de:te prior to June 3, 1946, the date of the last survey~ 

The Court Further Finds that the claimant, the Oity of 

GranQ Junction, at the t1me of giving testimony, announcea ita 

plan and puzpose of proceeding with an enlargement of said reser­

voir, by increasing the height of the dam thereof, to the exten~ 

that an additional 1000.00 acre fee~ of water can be stored therein, 

within a reasonable time in the fu~re; that the needs of the City 

of Grad Junction for such additional water are urgent, both to 

_provide for the immediate needs of the City and to provide a margin 

-of safety for emergencies. 

That saia reservoir was completed to ita present capa­

city of 637~00 acre feet in l94s, and ever since water has been 

stored there: in to ca.paci ty, when ava.ilabl~, and used for the bene­

ficial uses aforesaid• 

IT IS THEREFORE ORDERED, ADJUDGED AND DECIU!!ED that, 

subj~ct to the several limitations ana provisions in tne preambl~ 

to this decr~e expressed, ther~ be allow~d to flow into said res-

455 
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ervoir from said Xannah Creek, for the uses aforesaid, and for 

the benefit' of the parties lawfully entitled there~o, under and 

by virtue of appropriation by oonstruo~ion, storage and benefi• 

oia.l use. and a.s the Absolute portion of said Priority No. 1n, 
so much water as oan be stored. therein as now cons-eructed, not 

to exceed 637.00 acre feet, as of Priority Date June;, 1946 • .... 

AND IT IS FURTHER ORDERJ!;D, ADJUDG.I!:D AND DECR.E.a;D that, 

subject to said several limitations and provisi~s, ther~ be al~ 

lowed to flow into said reservoir from said Xannah Creek, for the . 
uses aforesaid, and tor the benefit of the parties lawfully en-

.. 
titled thereto, under aDd by virtue of appropriation by proposed 

enlarged construction, storage and ben~ficial use, and as the 

Conditional Poction of said Priority No. 777, so much water as 

can be stored thertsin as proposed to be cons true tEd, not to ex-

c:) oeed 1000.00 acre feet, as of Priority Date June 3, 1946~ 
CONDITIONED, howevtsr, . upon the completion of said proposed oon­

suruction, the div~rsion and storage of said additional water, 

ana its benc:fl.cial use :ror the purposes aforesaid, within the 

time and. in the manner prov1<1e<1 by law~ 

. ... 
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DRY OREEK l'IATER SHED 

RESERVOIR HO. 1 J?RIORI'l!Y DO. 1 

/ . DRY CRJ~~ RE3F..RVOIR & SlJPPTJ.Y DITCJI v Claimed by E. E. Chmnbers, S. D. lJa.rlina, 

John ll. llerron and llinnie G. Herron. 

Said reearvo1r is located in the Southwest f1Uertcr of 

Section 9, in the Southeast r~uarter of the Southeust nnrter, 

and the northeast quarter of the Southeast Quarter, of Section 

8, nll in To-rmnhip 13 eoath, range 96 west of the sixty Principal 

Meridian; and the headgnte of its nupply ditch ia located at 

a point \Vhence the northeuat corner of Section 4, in Tol'mahip 

13 ~iouth, ranee 96 wee t, of the 6th Principal Meridian, bears 

Harth 500 feet; and from enid headgate said snpJllY ditch 

extends iB a general southwesterly direction for a distance 

of abont 0879 feet, and empties into suid reservoir; and bas a 

capacity o~ 75 cubic feet of water per second. 

'';ork was commenced on said reservoir on June 15, 1903, 

and proaec11toc1 with reanonnble dilieenco, to completion. 

The area of said roHervoir, at hic;h water line, is 
101,33 acres, and its CUJl&city in 60n aoro feet; and ita so·trce 

of supply io the water within. said Dry Creek water shed. 

~ho outlet of enid reservoir is the nataral ahnnnel of 

Dry Crook, throueh which it flows into Kannnh Creok, and in 

Hannah Creek to the headgute of the Junietta Ditch C atotal 

distnnce of ubatlt twol vo mileo-into Ylhioh a pn.rt of ita 

e 
1
Ual ~nntity it1 d1.vertod and usod to aupplomont :Priority Ho. 

11, out of Knnna.h Creek, und the rernninder is diverted into 

tho Kannah Cree:: High Lino D1. tch, and is naed to aupploment 

Priority ITo. 13 ont of :~nnnnh Cree>::, tho water s ·.'l stored nnd 

supplomnntally used is applied to the irricntion of some 600 

ncros of land, in the rntio of .018 of a cubic foot per second 

r>er acre, o.ll of which hnn been ao irrigated with rena ne.ble 
diliconco. 

552 
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\'lHERF..FORE: I~ 

1a entitled to be filled, to its maximum capacity, o~ 

as RE3F.RVOIR P~U JR! 'lY no. 1 out o:r Dey creek \1ater Shed, for the 

use of the parties ontitled thoroto in tho irrigation o'! land; 

FROVIDEJ : That the wator oo authorized to be stored 

ohnll not, togethor with water otherwise br bu. virtue o'! other 

ap~'ropriationo dorivotl, oxoeed, in its use, the ratio of 

.018 of a cubic foot of wuter por second, per one acre of land. 

for all of tho land thoro?dth irrigated. 

553 
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DEEP CREEK ~'lATEn-SII!!:D 

RESERVOIR NO. 1 DEEP CREEr: RESF.nVOIR· NO. 1------ PRIORITY NO. 1-A 

RESERVOIR NO. 2 DEEP CREEK R~SERVOIR NO. 2------ PRIORITY NO. 1-B 

Claimed by The Dee~ Creek Reservoir Company. 

These two reservoirs arc built on the top or Grand 

Mesa, each on a different branch of. Deep Creek (a tributary of 

Kannah Creek) and out a short ctistance apart, and . they derive 

their supply of water from Deep Creek Water shed. 

Because of the bettGr facil~ty for fillins No. 1, the 
I 

plan of operation is first to fill it, to its maximum capacity, 

and when so 1fillcd, by means of un, over-flow ditch loading 

rrom No. 1 to No. 2r and which comes into oper tion when the 

high wat~r line in No. 1 is reached, the inflow is allowed to 

continue into No. 1 until its ov,~1:'-flow, throue;h said connect-

ing ditch, fills No. 2. 

Each of said reservoirs has an outlet ditch throu~h 
. 

which its water is convoyed and.emptted into Deep Creek, 

through ·uhich it flows into Kannah. Creek, and down Kannah Crcelt 

a total distance of' from ten to 0ichteen miles to the Kannah 

J.. Creek High Line Ditch (Beine Ditch No. 13 1carryin;_; Priority No. 
; · 

13 out of Kannah Creelt) into which an equal quantity of water 

is diverted and used to supplement oaid Priority No. 13 of 

Kannah Creek Water (which begins to fail about the first of 

July) in the irri~ation of from 1100 tQ 1200 acreo of land, 

in the ratio of .018 of a cubic foot of water per s~cond, per 

one ncr~ of land. 

The initial point of survey of No. 1 is a point whenbe 

the s outheast corner of S0ction 8·, in Townt>hip 12 South, Ranr;e 
f 

9G 1'/es t of the Gth Principa l r:.er1di3.1l, bears South 20 degrees 

one minute East, 1G4G .feet; o.m: ·;; .i th i -,:; d .. l.t:l n.t 1 -.. ~ pro:,1osod 

l•·:·ic::h t. of :.H fcot ~hove the outlet tube , said reservoirwill 

... 
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have an o.roo. of 2 1 091,359 square fee:!t and a capacity of 21,405,418 

cubic feat. 

The initial,point of survey of N~. 2 is a point whence 

~ the northwest corner of Sect1on.l6, in Township 12 South, Ranee 

96 West, of the 6th Prtncipal Meridian, boars North 26 degrees 

five minutes west, 1482 feet; and Vl ith its dam at its proposed 

height or 27 feet. above the- outlot t"...lbe, said reservc;>ir will 
I have an area or 2,887,696 square feet, and a capa~ity of 

22,896,895 cubic feet. 
' 

The estimated cost of No. l . is ~8000; and of No. 2 

$10,000. 

Work on said reservoir!1 was commenced on GeptembP.r 15, 

1906; and tho 1 t has ever since been proscc ·.1ted wi tp reasonable 

diligence, . in which ,5,350 has been expended (all that claimant, 

... ,. 

a mutual irrigation C•)mpany could afford) no YJater stored in ' either 
• 

of ~aid reservoirs has ever been a~plied to the irriGation of land. 

~'!IIEF.F.FORE: IT IS OFI!Jf1"!ED Ai~D D~cr.EED tha.t said Reservoir 

No. 1 is entitled to be filled to its ma:-:imurr. capacity of 21,405,418 

5' cubic feet ofl ':lmtcr, ~~~J"""¥~ as Reservoir Priority 

No. 1-A, within Deep Creek Basin or wu.t.or-shed; and said F.eservoir 

No. 2 is entitled to be fll1ed to its. maximum capacity or 

22,896,895 cubtc feet of wa.te1·, ~"'"'9:mi ~""!W~'-YG-aP-J-aS 

R::.:sr:r:vorr. Pr:ro::.rry No. 1-B, ;·; i. thin Dl"leJI CPcek Pas in or water-shed. 

Th~ water so i!llpoundocl to be u~ed for• t:tc i!"'ricn.tion of lonrl and for 

the use of tho part i. e~ ontitl.}d t;,oret.o. 

b ~t!"tiki:-t:tt...o--i-t!ll-i~-a-tr±-o~-j--611'&-

P!.OVIDED lf.trrlTH~Gf: Th:].t the fillin:.": of ci t.her of nald 

\....) rencrvoir·o, or the storin:; thc:-cin of rm.y qLlanti ty of water 

w:--.atcvcr r.ha 11 O•lly be upon cone! i. t ion that the const.r•uction of 

said rns ervoirs and t ~" ., .. . stol'i!1~ therein of wutor and its use in 

j 
r 
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the irriGation of land, shall progress with reasonQ.ble diliijence; 

ond 

PROVIDF.D !o'UT:THl!l\, tl:at the water fiO authorized to be 

stored a hall not, tocet,:, '1r with water oth~rwise or by virtue of 

other appropriaticns derived, e:{cccd, in ita use, the t'lltio of 
I 

.018 of a cubic foot of wo.tm., por necQnd, pc~1., one a cr e )f lend, 

for all of the land . tharowith irrigated. 

.? -< ~· -·· .. _, ,,., l , 
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DE~P C?.~EK 1.'iATZ"2.SHBD 

DEEP CRE.: ;·:K R!!:EERVOIR HO. 2 

;-:e s -.Jrvoir Ho. 39 Priority No. 40 

That s~id reservoir is entitled to Priority No. 40 , ~.nd. is 

cl::.ined . by The Deep Creek Reservoir Company, a corporation, and is 

used for the storage of ' wat~r .for irrigr..ticn purnos~s and situ~ted 

in fl:e.tsr District lTo. 4~ . The ini ti:-.1 poi!lt of surv-=y is c. t a point 

no T' ..... !l r;,-:0 05' ··:.,.-= ·:- 1 ~~'-'" - - u. -'.J • • __ ,.,., --"..J ...... 

f .;et. ;~he s'!ll!'ce o~ supply :n~r?.o:' is r:-.i n s and oel tins snot;7s in the 

na. turc.1 wa tcr shed of s :.id reser~roir, ,,.,.nich is tri b\!t:.::.r:r to K<=.n!1::.h 

Creek r-.nd from the Deep Creek su::,Jply and feeder ditch. .der.:.:tofore 

the sr:id reservoir :-!as given a condi tion::.l decree in the 1916 

gener~l v:e. te!' .:.djudication, in "."lhi~h its :na:~iT..um c a :;> E.ci ty ~~::.: s fi::ed 

that tha rJse rvoir be con-

0 structed s.nd r>s.::ar storeC. therein ~nd used for irrig=-tion r;ith 

re~-:.sonable diligence and it ~ppeflring th2. t ~;i th such dilig~nce 

the s~id reservoir h~s been completed ~nd stor~ge of ITatgr th~rein 

ffi~ds ~nd used for irrigation purposes to the extent of 350 acre .fest 

of water, tha s~id decree for ~~id res~rvoir is no~ made absolu~e 

to the extent of 350 acre feet of \'lt:.ter. 

I 7 IS HEE.1:BY ADJUDG!!iD l:.ND DECR3:.:D th:.. t there be e.l1or~et~ to flo\"! 

i~to s~id rcs~rvoir from its sources of SUJ ply, for the use a~ores&id 

an.:! fo!' the benefit of 'b.'le pa.rties 1~wfully entitled. thereto, 350 

acra f eet of wat .gr as en absolute de~r·ee ;'lith d~.te of Priority of 

April 15, 1906, and ·::1 th Priority No. 1-:3 and r:i th Priority No. ..!£__ 





RESERVOIR CREEK 

DEEP CREEK RESERVOIR No. 2 SUPPLY DITCH 

Ditch No. 409 Priority No. 574 

That said ditch is entitled to Priority No.5_7_4_. It is 

a ditch claimed by the Deep Creek Reservoir Company, a corporation, 

and is used as a supply ditch for the purpose of carrying water to 

and for storage in the Deep Creek Reservoir No. 2 for irrigation 

purposes, belonging to said corporation, taking its supply of 

water from Reservoir Creek, which creek and its branches flow· into 

Kannah Creek, in Water District No. 42. Said ditch is divided into 

two units, the feeder ditch and the main supply ditch. The headgate 

of the feeder ditch is located on the right bank of a branch of 

(:) Reservoir Creek, whence the East Quarter Corner of Section 16, 

Township 12 South, Range 96 West of the 6th P.~. bears north 57° 

40' East 1105 feet. The headgate of the main supply ditch is located 

on the right bank of a branch of Reservoir Creek, whence the West 

Quarter Corner of Section 1~, .. T_c:mnship ani range aforesaid, bears 

north 80° 50' West 4096 feet. 

IT IS HEREBY ADJUDGED AND DECREED that there be allo~ed 

to flow into said ditch for the uses and purposes aforesaid and for 

the benefit of the parties lawfully entitled thereto under and by 

virtue of said appropriation by original construction and Priority 

l~o. 574 1 20 cubic feet of wa:ter per second of time for the filling 

of said reservoir and for irrigation use therefrom, with Priority date 

of July 15, 1931. 

~ --... : : -;: . . . -... , . -...,_ .. ' ~... ~ . 
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ICA.L~TAH CRE~ 

HAI.I.ENBEC~ RESERVOIR 

Reservoir No. 103 Reservoir Priority No. 111 c. 
That said Reservoir is entitled to Priority No. 111 c., 

and is claimed by c. V. Hallenbeck, and used for .the storage of 

water for irrigation purposes, and is situate in Water Distri~t No. 

42. The initial point of survey is the Southerly end of the lesser 

dam, whence the East Quarter Corner of Section 36, Resurvey of Town­

ship 12 South, Range 9S West of the 6th P.M. bears South 66° 50 1 

East 2,099 feet. 

Said reservoir is located in the Kannah Creek watershed in 

a depression which is tributary to the North Fork of Kannah Creek, 

and to Kannah Creek and to the Gunnison and Colorado Rivers. The 

source of water supply is rains and melting snows, and the same is 

filled from the iCannah Creek drainage area by means of the Juniata 

Ditch Enlarged, the Juniata Ditch and the iCannah Creek highline 

ditch. 

IT IS HEREBY ADJUDGED .L~ DECREED that there be allowed to 

flow into said reservoir frma said sources of supply f'or the uses 

aforesaid, and for the benefit of' the parties entitled thereto, 

under and by virtue of appropriation by construction, and Priority 

No. 111 c., 863.097 acre feet at water, of which amount of water 

520 aore feet is absolute, and the balance conditional upon the 

full completion of the s-aid reservoir, so that the same will hold 

in storage not to exceed 863.097 acre feet of water, and the use 

thereof for irrigation purposes within a reaso~ble time after the 

entry of this decree, with priority date of September 1, 1939. 





0 

Rouorvoir Do. 71 

KJ~l\~:JJl en:~ EX WAT ERSIIED 

I•'J,O\'/Il'IG FARA: RE3lmVOIR 

L'-' u . l I::.. 
()..: / 

' Reservoir P1•iori ty !lo. 76 ./ 

That ouid reaervoil• is ent1 tled to Priority rto, 76, am 1s 

olaimeo. by the t;i ty o'£ G1•um1 JWlotion, a municipal oor1'urnt1on. The 

said res~rvoir is used for the storing of water for hll municipal 

' purposes wta. uueo, and for sprinklina streets, ex.tinguishine tires 

a.11d for huusoholt1 PUll,oaea &.n4 tor the uue of ita conawuera located . 
along its dive1·oion ayutem for o.omestio, power and. irrigation pur-

poses. The initial point of survey ot the enid reservoir is situated 

at a point whence t he oouthoaat COl'Ml' of Seotion 34, 'l'ownahip 12 

3outh, Unnt_ e 96 West ot the oth 1: .l~., in suid Viator ])istri ot Uo, 42, 
Q / ' ·- ·: I 

bears north 71 bo' Eaut 365 tettt distunt, the aou.roe of uupply ot. ~,'-,:-::· 

so.id. roeervoir ueln£ meltiilB ano\;s ti.nd w~ste am aeepo.t:,e water from 

lnn ll£1 lying a.bove aaid reservoil•. The looati on of said. reuervo1r 

is :further desol'ibed a.a situated on Sheep Creek, in l~esa County, 

Colorado. alone to the Delta County line. The v;ater stored in said 

reservoir is oo.rried through 1 ts outlet into r:annah C1·eeic und thence 

into tho waterworks system o~ said City. 

IT 13 HF.REBY 1\DJUDGED !l'! D DECRf!ED tho. t there be allowed to 

!, 
: 

!low 1nt o said 1·e servoir from the said uouraea of supply, tor the 

u.ues ai'oreshid and for the benefit of the said City ot Grend 

Jw1oti on, una the inhabi tunts t11eroot and all parties lawfully 'l 
( .~ 

entitl~d thereto under una by vlrtue ot apyropriation by construe-
I 

,, 
.-. 

I 

' 
I : . 
l 

' • 

tion wHi Heaervoir T1•1ority r:o, 7ti, ~428.07 aore feet with priority'-~1 
'. ,~ 

~ 

du te of Hovember 2'1, 1911; }:rovi d.ed that not m~re than 782.17 aore . ': I 
I, 

feet, which is the onr~aoity of said rcoervoi1• \':ith height of O.am at !· 

15 feet, which quantity of wutor ohull ue ullovoed to flow into and 

lJo ntored in said. resex·voir until the said City of t;r,.nel JWlotion 

shall, \vith l'O!lnonable diliLelloe. oonutruot and comvlete the dam 

of au.id. reservoir to h tl'eu tor he 1£ ht t iu:.t.n lo feet, \\'t&en the t low 

sitall bo l·l·o:pol·tL>.raltely increased until the dam uhall be built to 

u h" .:.( . .• t .-:Jf 1!6it feet, t2.ni uddi t ional Vlater stored therein to the 

wnount a.Jn e~tc;r. t of 241!8.07 ao1·e feet, 





HATER DIVISION NO. 4 W.O.- I{~ 

STATE OF COLORADO 
C~· 

Case No. CH:.( 74) 3 Q ~ 

D E C R E E 

This matter came on for hearin9 this f- J ~ay of t1arch, 1975, upon an 

Order to Show Cause why a conditional water decree should not be cancelled, the 

State of Colorado being represented by the Water Enf)ineer of Division No. 4 and 

the \'later Referee of Division flo. 4, and after hearing the testimony on ': 

FLOWING PARK RESERVOIR 

THE COURT DOTH FIND: 

Th t th C t h . . d. t. . th b . t tt f .JLf ~t~h . t. a e our as JUrlS 1c 1on over e su Jec ma er o 1s ac 1on; 

that notice was given in accordance \•li th the ru 1 es and statutes governing this 

action; that the applicant or conditional \'tater decree O'.·mer has failed and neglected 

to use the water and water decree under the above case number; that applicant has 

failed to file for due dili~ence as provided by Statute; that the applicant has 

abandoned the conditional decree; that the applicant had the intent to abandon 

the decree; and that the conditional decree should be cancelled. 

WHEREFORE, IT IS THE ORDER OF THE COURT that the above named conditional 

\•later decree-should be, and hereby is CANCELLED. 
1 .:.c. 

Done in open Court this /3>--ttay of Narch, 1975. 

BY THE COURT: 

~ll;{Jc.~. 
CJ'(afu Judge 

Division tlo. 4 
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XAlTNAH CREEK WATER SHED 

~HE GRAND MESA RESERVOIR SYSTEM 

Reservoir No. Comprising Priority No. 

No. l Grand Mesa Reservoir No. l No. l 

No. a Soales Reservoir No. l No. 2 
I 

No. 3 Scales Reservoir No • '3 No. 3 
, 

No. 4 Grand Mesa Reservoir No. a No. 4 . 
No. 5 Grand Mesa Reservoir No. 9 No • 5 
No. 6 Grand Mesa Roaervoir tlo. 6 No. 6 

Ola.ime d by The Grand Mesa Reservoir Company 

These reservoirs, kno\Tn as The Grand Mesa Reservoir 

system comprise two groups, all situated on the top of Grand 

Mesa and within the water abed of Kannah 1Creek, within which 

they derive their supply of water. The first group comprises 

Scales Nos. l and 3, and Grand Yean Nos. e and 9. 

The Scales Reoervoire 1 and 3 are located on separ­

ate branches at the headwaterA of Kannah Creek. No. 3 or Upper 

Scales is situated entirely within the Southwest quarter of 

Section 33, in Township 11 South, Range 95 West, 6th P. M. and . 
Scales No. 1 or Lower Scales is situated partly within said 

quarter section and partly within the Southeast Quarter of Sec-

tion 32, in said township and ranr;e, and partly within the Nor-ih 

west 
I 

Quarter of Section Fcur, and the Northeast Quarter of Sec-

tion 5, in ToYlnship 12 South, range 95 west, 6th Principal Mer-

idian. Next lower down is Grand Mesa No. 8, situated in the 

Southwest quarter of Section 3l,in· Townahip 11 south, range 95 

west, of the 6th principal meridian, and the nor tlmeat quarter 

of Section 6, in township 12 south, and range 95 \Vest, of the 

1 .... -.._, ~..) . 
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6th principal meridian, and the Southeast quarter of Section 

\_) 36, in township 11 south, range 96 wee~ of the 6th P. M. and 

the Northeast quarter of Section 1, in township la south, range 

96 west, of 1 the 6th P. M. and below Grand llesa No. 8 is Grand 

Yesa No. 9, situated in all four quarters and nenr the center 

of Section 1, in Township 12 .South, Range 96 West, of. the 6th 

P. M. The two separate branches on which are respectively sit­

uated Upper and Lower Scales, unite a short distance below said 

reservoirs, and Grand Mesa }lo. 8 and No. 9 are located, the 

one above the ·other, lor.er down and in the bed of the main 

branch formed by the junction of said two branches. Upper Scales 

drains into Lower Scales, by means'of a connecting drain, and 

Lower Scales outlets into the branch in the bed of. which it is 

located, whence the waters of Upper and Lower Scales, so releas­

ed, flow down said main branch, the entire flow of which enters 

Grand Mesa No. 9, which, in turn, .outlets into said Main branch; 

and thus all of the waters of said groups, following Kannah 

Creek channel, find their way to the several ditches into which 

the quamtum-equivalent of Kannah Creek water is diverted and 

conveyed to its destination. 

Of the other group, Grand Meso. No .. 6 is highest up 

and 1 in the bed of a west branch of Kannah Creek I and its water 1 

by means of an outlet ditch, is -drained into Grand Mesa No. l, 

situated lower down and likewise.in the bed of. said west branch 

and which, in turn, likewise outlets into said branch; and thus 

the waters of this group, following Kannah Creek channel, reach 

their ultimate destination as do the waters of the other group. 

The water so impounded by said system is helci in re­

serve to supplement other priorities out of Kannah Creek, or 

--- .. --:--.-· .. 
J 
I 

.. 
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its water shed, in the irrigation of some 1960 acres~of land, 

in the ratio of .018 of a cubic foot of water per second, per 
.~ 

one acre of land, and is drawn upon whenever demanded by the 

failure of such other priorities, which usually occurs about 

July lOth of each year . 

. 
Scales Reservoir I;o. 1 (Lower Scales) has an -area. of 

58.56 acres, and a capacity of 215 acre. feet; 

Scales Reservoir Uo. 3 (Upper Scales) has an area of 

33.56 ~cres, and a capacity of 145 acre feet; 

Grand Mesa Reservoir No. 8 has an area of 37.54 acres 

and a capacity of 382 acre feet; 

Grand Mesa1Reaervoir No. 9 has an area of 29.57 acres 

and a capacity of 333 acre feet; · 

Grand Mesa Reservoir Uo·. 6 has an area of 13.66 acres 

and a capacity of 136.36 acre feet; 

Grand Mesa Reservoir No. 1 has an area of 59 acres, 

and a capacity of 780 acre feet. 

Grand Meaa Reservcir No. 6 is only partially completed. 

Not including Grand Mesa Reservoir No. 6 (not completed) . 
there is a total a7ea of 387 acres, and a total capacity of 

1854 acre feet. 

The total loss from evaporation and seepage is found 
I to be 327 acre feet, so that, of t~e 1854 acre feet so stored 

in said reservoirs, but 1527 acre feet reaches its destination. 

Work waa commenced and completed on said reservoirs 

as follows: Scales Reservoir No. 1 (Lower Scales) in 1691; 

Scales Reservoir No. 3 (Upper Scales) in 1892; Grand Mesa Res­

ervoir No. 1 August 1, 1887; GrcLnd Mesa Reservoir Uo. 6 1904; 

' • I I> 
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Grand Mesa Reservoir No. 8 19ql; Grand Mesa Reservoir No. 9 

1904. 

All said reservoirs except· Grand Mesa No. 6 were, com­

pleted with reasonable diligence and are now being used by the 

present owner, as a · system. according to the ~1aJ about set 

out. 

WHEREFORE IT IS ORDERF.D AND DECREED that each of 

said completed reservoirs is entitled to be filled to ita max-

imum capacity' 

priority within Kannah Creek Water Shed, to-wit: 

Reservoir No. 

No. 1 

llo. a 
No. 3 

No. 4 

No. 5 

Granc1 Mesa Reservoir ~To. 1 

Scales Reservoir No. 1 

Scales Reoervoir No. 3 

Grand Mesa Reservoir No. 8 

Grand Mesa Reservoir No. 9 

Priority No. 

l~o. 1 

No. a 

No. 3 

No. 4 

No. 5 

for the benefit of the parties entitled thereto. 

~.~~~~~~~~~~~·~~~~~~~»U~~~~~~~ 

~-..._....,.,__....,. '"':r.I~I:'W;~Irell.1""" 

PROVIDEDJf<tm'!il!li·: that the water so imr:ounded and used, 

· together with water derived by virtue cf other priority rights, 

shall not in the aggregate, exceed the ratio or proportion of 

. 018 of a cubic foot per second,· per acre, for the land there-

with irrigated; and 

IT IS FURTI:ER ORDERED AllD DECREED that said Grand 

Mena. Reservoir No. 6, when constructed, shall be entitled to' 

be filled to ita maximum capacity, onc~-eaoh~and-every-ye~_ 

.::;, .. 
..._) _, I 

I 

} 

I 
,-.J 
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I Jl · for the benefit of the parties entitled thereto, as Priority 

0 

/ 

No. 6 within said Water Shed, 

PROVIDED, HOWEVER that said reservoir shall be com-.. 
pleted w1 th reasonable diligence a,· and', ~)lt~ 

J • 

~~~~~~-~~~~~~~~~~~~­

Mlmri-~~d, 

PROVIDED STTT~~ FURTHER that the water eo impounded . 

and used, together with water derived by virtue of other prior­

ity rights, shall not 1n the aggregate, exceed the ratio or 

proportion of • 018 of a cubic foot per second, per acre., for 

the land therewith irrigated. 

? .· ) 

J 
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GEb ND ?.!BS.A RE:SW\YOIR NO. 6 

Reservoir No. 37 Priority No. 38 

That said reservoir is entitl~d to Priority No • ..A§_, e.nd is 

cl~imed by The Gr~nd Me~a Reser~oir Company, a corporation, and .is 

used for the storage of water for irrigation purposes and situate 

in \'!ater District No. 42. The initial point of survey of said 

reservoir is locatad ut a point ~hence the North Quart~r Corner of· 

Sec~ion 1, To~shi~ 12 Sou~~, Ran~e 96 West of the 6th P.~. be~rs 

North 31° 45' 2ast 4140 fe~t, and is a p~rt of the reservoir system 

of s~id corporation, taking its supply of water from t he Kann~b 

Creek wat~rshed, from melting sno~s end r a ins. Heretofore the said 

reservoir was given a conditional decree,providing that when con-

structed it should be entitled to fill to its maximtm cap~city ~s 

Priority He. 6 wit.ilin said r~atershed, and is now entitled. to be m~de 

absolute for a capacity of 212.€ acre fe~t of »atar. 

IT IS HER3BY .ADJUDG~D SJW DGCRE~ that there be allowed to 

flow into said reservoir from the said sources of suyply, for the 

use aforesaid and for the benefit of the parties laiTfully entitled 

thereto under ~nd by virtue of said appropriation by construction 

and said Priority No. 6, 212.6 acre feet of water as an absolute decree 

and with Priority No. _3_8 ___ , as renumbered. 
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THE HA.LL.t.NB.l!.'CK ~SERVO I :a NO. 2 

(Formerly The Deep Creek Reservoir No. l) 

RESERVOIR 1{0. ll9 • Priority No. 66S. 

THE COURT ]'INDS: 

The.t in this proceeding se.id Reservoir is numbered 

119, end tt is entitlea to Priority No. 66g. 

That the claimant ~hereof is The Hal~~nbeck No. 2 Res­

ervoir Company, the post oiiioe address of which is, c/o Fred 

Click, Secretary, Whitewater, Ooloraao. 

That it is a reservoir used for the storage of water 

for irrigation purposes on approximately 1075 acr~s of land be" 

longing to individual members of said reservoir company. 

That it derives its supply of water from the Northeast 

Branch of Deep Creek, a tributary of Kannah Creek, in Water Dist" 

riot No. 42. 

That the initial point of survey of the dam to said 

reservoir is located at a point whence the ~t Corner of Sec. ~7, 

Twp. 12 s., R. 96 W., 6th P.M. bearss. 15o'401 E. 2061 feet. 

The.~ the height of the dam, as shown by the plat pre­

pared on the Oct. 17, 1923 survey, w~s to be 39 feet, but the 

testimony shows in ~he const1~ction the height was increased l 

foot; ar~a "the totewl capacity as constructed is 526.11 acre feet 

of water. 

Ana the Court Furt~er Finds Irom the evidence that on 

August 25, 1924, Plat of the Deep Creek Reservoir No. l was iilea 

with the st~te engineer, r~ceptzon No. 20227g (prob~bly ~error 

in the number), showing work of con sliructi on was begun by survey 

~n October 17, 1923. That the clai~ant t~~r~ot was the De~p 

,. 

Creek .aeservoir Compcmy, c::na that the me-m·::> e:rs of se.id compc>.ny 

were a small group of farmers, wi~h limi~~o finances, and as sh~ 

by ~itness Wiibur ?~ber, s~id reservoir si~e w~s on rovernment 

proper~y, ,~d each ye~r after filing s~id comp~ny dia a limitea 

24-7 
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amour.t of r.ork on the dcm to said reservoir, at least sufiicient 

to mold the site, until they w~r~ financially able to complete the 

dam. In the meentime their finences were largely expended in 

the cons~ruction of another reservoir. That at no tioe was there 

e.ny intention by the company to abe.ntion sa.id reservoir. That this 

course continued until proba.bly 1942 when the Hallenbeck Reser­

voir Uo. 2 Company purchasea sc:,ia reservoir ana site from the 

Deep Creek Reservoir Company, and proceed to, ana dia, complete 

the construction of said res~rvoir to the above mentioned capacity. 

That in the Court's opinion, under all the circumstances, 

the original claimant of said reservoir, up to tha time it disposea 

of same, exercised sufiicient diligence in the construction thereof 

to justify the application of the aoc~rine of relation to the time 

of the original survey, to-wit: October 17, 1923. 

The Court Fur~her Finds that the members of the Hallen-

beck neservoix llo • 2 Company are C. V. H~llenbeck, Wilbur Re,ber, 

Jolm P.a.ber and Fred E. Click; Tha.t the said C. V. :Hallenbeck uses 

water !·ram said reservoir for supplemental irrigation on about. 500 

acres, for which he has insufficient d~ect flow water; and the 

said Wilbur ?.e.ber and John Raber, on about '+75 :,ores; ana the sa.ia 

Fred E. Click, on about 100 ac~cs. ~~d the evidence further shows 

~hc-:ii each yet".r sine e comple-;;i on, sc-.id reservoir has storeo. water 

iiO the c~.paci ty tl1ereof, or 526.11 acre feet, and th~~t same has 

been bene:t'icial used on, and is necee:sr.ry faJr the proper irrige:tion 

of se.ia 107 5 acres; t.:.1a.t none of said clr.im~ts h!.Ve au e.aequa.~e 

w~ter rig~t for his l~na without this source of supplemental water. 

That it en~bles each o! them to raise satisf~ctory crops of hay, 

grain, corn c:Jlci. pasture. 

IT IS TRI:?J!:FCRE O?..DER!:JJ 1 ADJU.uGED Al~D DECREED that, 

subject ~o the several limiiiations in the pre~Jnble to 'this decree 

expressea, there be a.llotied to flo\";" ir.to s~.ia reservoir from s~ia 
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Northeast Branch of Deep Creek, for storage, to be la~er diverted 

therefrom and used for supplemental irrigation, as aforesaid, for 

the use ana benefit of the parties la~·ully entitlea thereto, 

under and by virtue of appropr.tation by original cons~ruction, 

div~rsion, storage and benericial use, and as Priority No. 66S, 

so much water as oan be stored therein as now cons~ructed, not 

to exceed 526.11 acre feet, as of His~oric Da~e Ootob~ 17, 1923, 

ana decreed date July 25, 1941 • 
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KAJ.~AH CREEK 

JlnTIATA RESERVOIR 

Reservoir No. 54 --- Reservoir Priority No. 56 ---
That said reservoir is entitled to Priority No. 56 and 

is claimed by The Juniata Reservoir Ca., Inc., a corporation, and 

is used for the storage or water for irrigation purposes, and situa~ 

in Water District ~To. 42. The initial point of survey of said reser­

voir is the South end of the dam at high water lil!e, whence the West 

Quarter Corner of Section 31, Township 12 South, Range 97 ~est of tre 

6th P.i.!. bears South 17° 22' West 937 teet. 

The said reservoir is supplied with water from the Kannah 

Creek watershed and from melting snov~ ani rains and the said reser-

voir is located in the wash or ravine which is tributary to the 

North ForL of ~annah Creek, to ~annah Creek, and to the Gunnison 

River. ~ne said reservoir is supplied with water through The Kan­

nah Creek Eighline Ditch and has also an additional. filling right 

through the Juniata Ditch Enlarged. 

IT I S !-':EREBY ADJUDGED .lilD DECREED that taere be allowed to 

flow into said reservoir from the said sources of supply tor the 

use aforesaid ar.d for the benetit or the parties lawfully entitled 

thereto, under and by virtue or appropriation by construction and 

use and priority No. 56 , 400.094 aore feet of water with prior----
i ty date of Ho7ember 1, 1911. 
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THE JUNIATA RESERVOIR ~LARGEM.I!llT 

t ., 
' ( 

.· , 
ru;SERVOIR NO. 254 Priority No. 930, ABSOLUTE 

and 
Priority No. 930, CONDITIONAL. 

THE COURT FI!:OS: 

Tha.t in this proceeding said reservoir is number 254, 

and it is entitlea to Absolute priority No. 930, ana to Condi­

tional Priority No. 930. 
That the claimants of said reservoir are c. V. Hallen­

beck, VlilbUJ: J. Raber, and Luther Crosswhilie, the actdress of eQ.ch 

of whom is Whitewater, Colorado, and John P. Ra.b~r, whose post 

office address is Paonia, Colorado. 

Thau the claimed interests in sa.id Reservoir Enlarge­

ment are as fol+ows: 

C • V. Hallenbeck, - - - - - 50'k 
Luther Crosswhite - - - 25~ 

(i Wilbur J. Ra.b er - - - - 12~ ?};t· P. Baber - - - - - - - - 12~ 
Tnat the water to be sliorect therein will be usea for 

irrigation, stockwater and domestic purposes. 

The.~ saia Reservoir ~nlargemenu will derive its supply 

of wa.~er from Kanna.h Creek through the First Enlargement of ~he 

Hall~nbeck Uitch and the Second Enlargement of the Juniata uitch, 

in Water District !Io. 42. 

That the ini~ia.l point of survey of said Juniata R~aer­

voir ~nlargea is loca~ed at a poinli whence the Ei corner of Sec. 

36, Twp. 12 S., R. 9S f!., 6th P.M. bt:::a.rs S. 46o · 20' VI. 738 feet. 

That the height of the dam as proposed to be constructed 
.. 

will be 69 feet, with high water line at 62 feet; thali the total ~"· 

capaciliy of the enlargement, as proposed to be constructed, will 

be 3435 .4o6 acre feet. 
•. 

, That the original Juniata Reservoir has a h eretofore 

decreed prioriliy for 4o0.094 acre feet of water, as or date ~~vem-

ber 1, 1911. 

660 
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And th~ Court Further Finds from the evidence that 

work of construction was b~gun on said enlargement of the Juniata 

Reservoir On or about June 17, 1953, e.na tha,; saia cons'liruc'liion 

work has been proceeding diligently ever since; that prior to the 

closing of these prooeeaings, the dam had been cons'liructed to a 

height of 45 feet, providing tor s~orage of 2,095.3 acre feet, as 

shown in the capacity table on the plat to saia enlargement; e.nu 

751.00 acre fee'li of water, in addition to the s~rage under ori­

ginal construction, haa been stored therein, and aiver'liea there­

from and apPlied to beneficial purposes. That claimants are still 

proceeding, and propose to continue until said reservoir is com­

pleted in accoruance with survey to its full incre~sed s'liorage 

capacity of 3435.406 acre feet. 

And it appears from the evidence giveb by the cl~mants 

themselves that they are the owners of approximately 2000 ~ores 

of farm and pasture land tmder, and which can be irrigated by 

water storea in said reservoir; that about goo acres thereof are 

insufficiently irrigated now and will require for their proper 

irrigation a'liored water a'li the rate of 3.00 acre feet per acre 

in addition to present decreed rights. That any portion of the 

balance of saia acreage wil be new irrigation, and will reqlli±e4 

s~or~d water a't the ra'li~ o! 4.00 acre feet per acr~. 

That upon a aispute arising be'liWecn the cle.iman'lis of 

saia Junie.'lia ?.eservoir Enlargemen'li ~~d various other water users 

out of said Xannah Creek, the Court, on petition, appointea 

Philip Smi~, a qualifiea engineer, to make certain investiga­

tions of ac~~ages irrigatea, volumes of water usea, and avail­

able, ~d require, among other things, by the various claim~ts 

on said Kannah Cre~k involved in s~id aispu~~, =or the informa­

tion of the Court in arriving at i'ts Findings and Decree. That 

among the things to be inve stigali~d wa.s 11The apProximalie acreage 

of fc.ir farm land ana pa sturt: ov:nea by 'the claiii13.Ilts that has been 
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or can be irrigatea by the enl~rgemenu of this reservoir by 

gravity flow, if any.u And said engineer reported such acreage 

to be approximately SOO acres~ As to whether this includes marg­

inal pasture land which could be irrigaved with reasonable expense, 

is not definite. T~e said engineer also considered that said 

lands would require in a.adi tion to decreed rights owned by clai:ne.nts, 

for the lanas insufficiently irrigaued, approximately 3.00 acre feet 

of stor~d water, and the lands not now under irrigavion, 4.00 acre 

feet of stored water per acre. 

That as to claimants' right to a conditional decree for 

the right to store water in said reservoir for purpose of exchange 

with the City of Grand Junction, the Court is of the optnion that 

it has no jurisaicuion in an adjudication proceeding to approve or 

ratify any such exchange agreement, and hence cannot consider same 

as aa basis for an award, except possibly as a measure of claiments• 

reQuirements, ana then only if such exchange is on a. permanent 

basis, and in a definite amount, and to be conditioned upon proper 

action being tcken in apt time to ratify and confirm s~oh exchange~ 

In the present instance any proposed exchange with the City of 

Grana Junction might be abrogatea by it at its pleasure, in whole, 

or in part. In facv the City of Grana Junction is requesting 

condition~l d~crees in this proceeaing ior large amounts of nater 

from otter sources, and should they be maae final at a ~ater date 

there would be n~ neea for this small exchange. In its present 

speculative condition the Court is of the opinionthat it should 

not b~ considered even as a measure of claimants' requirements. 

Howev~r, in view of inability to d~ter~ine whether the 

engineer's report of appraximavely sao acres of claimants• lands 

susceptible of irrigation by gravity flow from said reservoir 

through their sys~em of dis~ribution aitches 1 included all OI 

or what mi~ht b~ called their margin~l pas~ure lands r.hich could 

with ree.sonc;.ble expense 'be irrig&."Lied thereby; e;ld further rJ.n view 
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of the testimony of claimants that th~y hav~ not only 2000 acres, 

but many more that could be irrigated thereby, in the Court's 

opinion, an award up to the proposed capacity of said reservoir 

should be granted,-tbe conditional portion of which to be, among 

other thi~s, conditioned upon satisf~ctory proof at the time of 

application to make said conditional awara absolute, that cLai­

mants had, within proper time, benefimally applied said water 

upon an acreage reasonably requiring same for proper irrigation, 

And upon failure of such p~oof, limiting the amount of absolute 

award to the amount required for the acreage shown • 

IT IS THEREFORE ORDERED, ADJUIJG:ED Alm DECRJ!.iED the.1i, 

subject to the several limitations ana provisions in the preamble 

to this decr~e expressed, there be allowed to flow into said reser­

voir as enlarged irom said Kanna.h Creek through the ditches above 

mentioned, for the uses aforesaid, and for the benefit of the par­

ties lawfully entitlea thereto, under and by virtue of cons~ruction, 

storage and beneficial use, and as the AEsm~ute portion of Priority 

No. 930, so much water as can be s·Gored therein as now con struct~d, 

not to exceed 75~.00 acre feet, as of priority date June 17, ~953. 

AND IT IS FURTHER ORDERED, ADJUDG~D AND DECREED THA.T, 

SUBJECT to said several limitations and provisions, ther~ be al-

~owed to f~ow in~o saia reservoir from saia Kannah Creek through 

ditches hereinabove mentioned, for the uses aforesaid, ~a for the 

beneiit of the par~ies l~wfully entitlea thereto, under and by 

vir~e of appropriation by proposea cons~ruction, storage ana 

beneiici~l use, ana as the oonaitional portion of said Priority 

No. 930, so much additional water as can be storea in said reser­

voir as proposea to be constructea, not to exceea 26S~.~l acre 

fee1i, as of priority date June l7, ~~53. CONDITIONED, hor.ever, 

upon proof of completion of such construction as proposed wi~hin 

the time and in the manner provi aed by law. And furthex CO~lDI-
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TIOlmD upon satisfactory proof at th~ time of application to 

make said award absolute that claimants had, within proper time 

beneficialLy applied the iull amount of said award upon an acre­

age reasonably requiring same for proper irrigation. And in 

the event of failure of such prooi, the amount of said condi­

tion~ attard m~de abso~ute shall be limited to the amount required 

for the irrigation shown. 

,, . 

·' . • _.-: ·-:r: t;~- --::J - .. ~ 
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or any portion thereof for stock watering cr dcmestic purposes ) -, . . . . . , 

shall _be limited in time and amount to what is reasonably necessary-.' .:· -
• . t' • j. ~ ....... ,.. • • • • • -<1 • : ~ '· - ... . , " . ~;;. ~: ' ,..,_. ·~ 

for such ~:poses and shall not in any ·way. enlarge the filling rights' .-, 

of said Reservoir and Enlargement. 

By subsequent order or court dated December 1'~ 1960 
"the name of v. P. Raber as appears in the decree of said 
court, is hereby corrected to read John P. Raber." 
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NOTE: We are unable to locate the Order making 1562 acre feet 

absolute. However, we are sure there is such an Order. The Order 

was entered on November 14, 1962 in Case No. W-130. 
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IN THE DISTRICT COURT OF MONTROSE COUNTY 

WATER COURT DIVISION 

WATER DIVISION IV 

Case No. W-130 

THE APPLICATION OF THE CITY ) 
OF GRAND JUNCTION, COLORADO ) 
FOR A DETERMINATION OF REASON- ) ORDER & JUDGMENT 
ABLE DILIGENCE WITH RESPECT ) 
TO THE JUNIATA RESERVOIR ) 
ENLARGED ) 

This matter came on for h~aring upon opposition by 

c. V. Hallenbec!~ and Charles V. Hallenbeck, Jr., on September 

22, 1970; the City of Grand Junction being represented by 

counsel; D. J. Dufford; c. V. Hallenbeck being present in person 

and represented by counsel, William G. Waldeck; and Charles v. 
Hallenbeck, Jr., being present in person and represented by 

counsel, Marvin B. Woolf; ar.d after hearing the testimony, 

THE COURT DOTH FIND: 

1. That the brief for the City of Grand Junction was 

filed October 26, 1970; That the Answer brief by the opposers was 

filed November 19, 1970; That a Reply brief was due December 11, 

1970, but said brief had not been filed as yet; and 

THE COURT FURTHER FINDS : 

2. To better understand the case, the following facts 

are set forth: 

There are actually three parties, or points of view, 

represented in the case. The Juniata Reservoir Enlar~ed, Inc., 

.. • • • .. • :. c • , : • .. ~-



is the actual decree holder cmcl the own<!r of the reservoir in 

Q question. It "-'ill hereafter be referred to as Company. The 

Company w':l::; r.ot H·pre.!Jcn ted, an such, at the hearings on reason­

able diligence. The second party, or petitioner, is the City of 

Grand Juncticn, Cclorado, hereinafter referred to as City. It 

was the City that filed the petition for a finding of reasonable 

diligence on the part of the Company. This petition is opposed 

by the Hallenbeck family interests, hereinafter referred to as 

Hallenbeck. The Juniata Enlarged Reservoir will be referred to 

a? reservoir. 

3. The original Juniata Reservoir was decreed 400.094 

Acre Feet of water as of the date of November 1, 1911. The Juniata 

Reservoir Enlarged was adjudicated 751.00 Acre Feet of water 

absolute aa of date of June 17, 1953, ana 2,684.41 Acre Feet of 

Q \-l.lter conditional as of the aamc date. The condi tior.al decree 

was made absolute to the extent of 1562 Acre Feet (897 acre feet 

for irrigation and 665 Acre Feet for winter stock water) on 

November 14, 1962, leaving 1,122.41 Acre Feet as a conditional 

decree. It is this last conditional d~cree that is ~ere in questior1. 

In addition thereto, lia llc:nbecl~.s hav~ filC'd for i1 conditional deere£! 

for Juniata Second En.larc~:if.'me>nt in the LlPOUI't of 5,948.7, said 

conditional dec rc0 t:o inc I wlr:> t he !; t o r.:Hl c> space nm>~ in question, 

togeth<'Jr ·..rith an ~cJd ·~t:ion to the rcsc-!.rvm.r t:o accornoC.ate the full 

storage right a~;kr.tl for, anc: rna~· be ht?reinafter referred to as 

C<lsc :·:o. ~·7-18. ·r:n.s situat.ion may uct.tel be V1 SUCl.lizcd lJy the 

~nllowinq dingrarr ~0prc~entin9 a cro5F sc>ction of the reservoir: 
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1. Juniata Reservoir Enlarged. B & C completed and 

absolute decree awarded. D incomplete and has the conditional 

decree here in ~uestion of reasonable diligence. 

2. Hallenbeck application for conditional decree in 

case No. W-18. 
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When the Company was awarded an absolute decree for the 

751.00 Acre Feet of water, the stockholders were: 

"\ C. v. Hallenbeck 
Luther Crosswhite 
Wilbur J. Raber 
John P. Raber 

50% 
25% 

12~% 
12~% 

Under date of January 3, 1967, the City obtained "option 

agreements" to the 50% not owned by Hallenbecks. Under date of 

July 14, 1969, they obtained the stock of Wilbur J. Raber (which 

may be spelled Rayber). This stock was immediately re-issued as 

follows: 

Alvin Wing ·· 
Richard Plowman 
Richard M. Gray 
Grand Junction 

1 share 
1 share 

3 shares 
7~ shares 

The City,· for purposes of this decision, owns the 50% 

discussed. What they do not own outright, they have options on 

with full right to vote and control the shares. 

THE COURT FURTHER FINDS: 

4. That during the year of 1967 Mr. c. V. Hallenbeck 

made expenditures on the reservoir and so testified in 1968 as such 

time as evidence of reasonable diligence was presented to the Court; 

That the City has, to this date, not repaid ~tr. Hallenbeck for a 

proportionate share of the money so expended; That the Company has 

not repaid ~~. Hallenbeck for the money so expended; That it is 

immaterial for the purposes of this case whether or not -Mr. 

Hallenbeck was repaid by the Company or the City. 
' 

5. That Hallenbeck made the following motions which 

should be ruled upon: 

a. Motion to dismiss because the pleadings of 
the city omitted any allegation that either 
the Company or the City had an intent to 
complete the structure so as to make the con­
ditional decree absolute, 

b. Motion to dismiss because the City had r.o 
standing to file an application for reason­
able diligence, and 

- 4 -
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c. Motion to dismiss because the Colorado 
Constitution prohibits the City from 
owning stock in a private corporation. 

In reply, the City requested that any action be held in 

abeyance to allow the Company to file an application for reasonable 

diligence. It should be noted at this time that such an application 

would not meet the time element set forth in the statute. For the 

purposes of this decision, these motions will be ruled on, but be-

cause of the final decision, none of the above motions will be 

acted upon as to either granting or denying the application. In 

the event of an appeal from this judgment, the motions are ·of 

sufficient importance that the Supreme Court should have an oppor­

tunity to decide the motions for future guidance to the Courts. 

That motion (a) above should be denied so that the City may put into 

evidence any intent the City had, as a stockholder, for the completion 

of the project. That motion (b) above should be denied for reasons 

to be set out in the Conclusions of Law. That, under normal circum-

stances, motion (c) above would be sufficient to dismiss the case 

for reasons set out in the Conclusions of Law. That the motion of 

the City to hold the matter in abeyance should be denied and that 

the City should be allowed to proceed with its evidence as to 

reasonable diligence (which would be the same witnesses and evidence 

that the Company would have had). 

6. That Hallenbeck made no expenditure nor contributed 

any labor ~hich could be claimed for the benefit of the Company in 

the biennial period 1968-1969 on a claim of reasonable diligence; 

That the C~mpany made no expenditure of money nor have any labor 

performed during the biennial period in question which could be 

considered as reasonable diligence; That the City did do work on 

their own transmission and distribution lines at a cost of approxi-

mately $2.2 million; That such work as was done by the City was in 

a long-range plan formulated by the City prior to the year of 1967, 
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the year that the City obtained its options; That the work completed 

by the City was for the benefit of the City, and not for the benefit 

c:) of the Company nor its stockholders as a whole; That such work as was 

completed by the City was for the improvement of the transmission lines 

and the distribution lines and for the improvement of the quality of 

the water for the City, and not for the benefit of the Company; That 

the relining project completed was undertaken because of "massive 

tuberculation" of the pipe, and to cut the friction in the pipe and 

thereby increase the carrying capacity, and not for the benefit of 

the Company; That the City has not formed the intent during the bien-

nial period to continue with nor to complete the project; That the 

City ~oted against completing the enlargement; ·That·c. :v. ·Hallenbeck, 

Jr., has offered to complete the enlargement at a cost of $150.00 per 

~ere foot, and such offer was refused by the City; That the Company has 

not, either in and of itself or acting ~hrough the City, shown reason­

able diligence ~n the completion of the enlargement of the Reservoir. 

CONCLUSIONS OF LAW 

"Where the interests of beneficiaries are not represented 
or protected by their trustees, the beneficiaries become proper and 
necessary parties, with the right to appear and present their case." 

Denver vs. Northern Colorado Water District, 276 P2d 992, 
130 Colo 375 

- - -"a municipal corporation has no different status from that of 
an individual or any other party to the proceedings;" 

Ibid 

-"that the question of reasonable diligence and of fixed and 
definite purpose are questions of fact to be determined by the trial 
court from the evidence. " . 

Ibid 

"One may procrastinate and be dilatory, entirely without excuse or 
reason, yet without any intent to abandon the project." 

Ibid 

"The requirement of the statute authorizing conditional a.ecrees is 
not that the claimant shall not have abandoned, but rather that he 
has prosecuted his claims of appropriation and the financing and 
construction of his enterprise with reasonable diligence." 

Ibid 

Even though the statute has been amended by the enactment 
of a complete new statute, the requiret.lents for a conditional decree 
and for reasonable diligence is the same, and the old case law may 
be used. 

- 6 -
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The only requirement for a conditional decree is the 
necessary intent to divert water and put it to a beneficial use. 
The showing of reasonable diligence includes not only the above 
intent, but the further fact that there must have been some affirm­
ative act or acts during each biennial period in order that the 
court may enter an order continuing the conditional decree. 

Article XI, Section 2 of the Constitution of the State of 
Colorado prohibits any city from becoming a shareholder in any corpor­
ation or company, public or private, except in specific cases not 
here involved. Case law appears to make a distinction between public 
corporations and private corporations, uniformly denying a city the 
right to be a shareholder in a private corporation. 

WHEREFORE IT IS THE ORDER OF THE COURT that the Motion 

to dismiss because there was no allegation of intent should be, and 

hereby is, denied, and 

IT IS THE FURTHER ORDER OF THE COURT that the Motion to 

dismiss because the City has no standing to file for reasonable 

diligence should be, and hereby is, denied, and 

IT IS THE FURTHER ORDER OF THE COURT that the Motion to 

dismiss because the Colorado Constitution prohibits the City from 

owning stock ir. the Company should be granted, but it is not granted 

and the case should be decided on other points, and 

IT IS THE FURTHER ORDER OF THE COURT that the Motion to 

hold further action in abeyance should be, and hereby is, denied, and 

IT IS THE FURTHER ORDER OF THE COURT that the application 

of the City of Grand Junction for a finding of reasonable diligence 

on the part of the Juniata Reservoir Enlarged, Inc., pertaining to 

the remaining conditional portion of decree number 930 should be, 

and hereby is, denied, and that portion of decree number 930 in the 

amount of 1122.41 acre feet which has been conditional for the bien-

nial period of 1968-1969 should be, :and hereby is, cancelled and 

declared to be available for any other valid water decree. 

DONE in open Court this 24th day of February, 1971. 

BY THE COURT: 

(/ Water Judge 
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IN THE DISTRICT COURT Hi AND FOR . 
• I I ~ ·- • • • • • • • • 

\·TATER DIVISIO~J NO. 4 

STATE OF COLORADO 

Case No. 't'l-18 

IN THE Kl\TTER OF THE ) 
APPLICATION FOR \•1ATER ) 
RIGHTS OF C . V. HALLENBECK, ) 
C. V. HALLEHB:::cK, JR., 3\ND ) JUDGNENT AHD DECREE 
C. A. HALLENBECK ) 
I N NESA COU~TY ) 

This matter came on for hearing on the 22nd day of 

SepteQber, 1979, upon the application of the applicants for a 

water right, the applicants being present in person and by their 

attorneys, £1r . William G. Naldeck and Hr. Narvin Hoolf, and the 

City of Grand Junction appearing in opposition thereto appearing 

by counsel, D. J. Dufford, and after hearing the evide nce, 

THE COURT DOTH FINO: 

Th~t this case was consolidated with case number W-130 

for hearing; That the Findings of Fact and Judgment in case number 

W-130 should be made a part of this record, and consolidated with 

this case for consideration; That the application should be granted. 

~'l!lEREFORE IT IS THE ORDER OF THE COURT that the Findings 

of Fact and Judgment in case number W-130 should be, and hereby is, 

~1ade a part of the record of this case, and should be taken into 

c onsideration in making this decision, and 

IT IS THE FURTHER ORDER OF THE COURT that the application 

of C. V. Hallenbeck, c. V. Hallenbeck, Jr., and C. A. Hallenbeck 

should be, and hereby is approved for 5,9 48 .7 acre feet of water 

a s a conditiona l decree dating from and after February 24, 1970, 

with a historical date of April 2, 1967. 

DONE IN OPEN COURT this 22nd day of February, 1971. 

BY THE COU~T 
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DISTRICT COURT, WATER DIVISION NO. 4, COLORADO 

Case No. 82CW280 Ref. l'l-18 and W-638 

IN THE MATTER OF THE APPLICATION FOR WATER RIGHTS OF: 

CITY OF GRAND JUNCTION, COLORADO, in Mesa County, 
Colorado River drainage 

Applicant, c.:.ty of Grand Junction, Colorado, by its 
attorney, D. J. ou=ford, P. 0. Box 2188, Grand Junction, 
Colorado 81502, by Application filed October 12, 1982, 
requests a co~tinuation of conditional rights and an 
absolute decree. 

FilTDINGS OF FACT 

1. All notices required by law of the filing of this 
application have been given. 

2. The Referee has jurisdiction of this case. 

3. The time for filing of statements of opposition has 
expired, and no such statements have been filed . 

4. Applicant has completed a portion of the appropriation 
as required by the Conditional Decree issued in Case Mo. 638 
pn February 24, 1970. Diversion of 4,154.6 acre feet of 
water has been used by the City of municipal, industrial, 
domestic and other beneficial U uses. Therefore an Absolute 
Decree for 4,154.6 feet of water is appropriate at this 
time. 

. 
s. Applicant has not shown sufficient intent to further 

enlarge the reservoir to justify the continuance of the balance 
of the conditional decrees in Cases No. W-18 and W-638. Therefore 
the balance of the decrees should be denied. 

RULING 

The Applicant is hereby granted an ABSOLUTE DECREE for 
4,156.6 acre feet of water froJT\ JUNIATA RESERVOIR SECOND 
ENLARGEr-tENT for municipal, industrial and domes tic 
uses, from a point of diversion on the high water line 



( ( . 

at the Northeast End of the dam, from which the Northwest 
Corner of Section 31, Township 12 South, Range 97 West, 6th 
P.M. bears North 79°00' West 815 feet, with appropriation 
date of April 2, 1967, adjudication date of December Jl, 
1969. 

The applicant having failed to show intent to complete 
the balance of the conditional decree issued in Case Nos. 
l-7-18 and W-638, to JUNIATA RESERVOIR SECOND ENLARGEMENT 

1 
the same is hereby CANCELLED.- ·-- · · - · -

Dated this .:25-l}day of ~ · , ·1994. 

Aaron R. .Clay 1 

Division No. 4 
er Referee 
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DISTRICT COURT, WATER DIVISION NO. 4, COLORADO 

Case No. 82 CW 280 (Ref. W-18 and W-638} 

PROTEST TO REFEREE'S RULING 

THE APPLICATION FOR WATER RIGHTS FOR THE CITY OF GRAND JUNCTION, 
COLORADO, IN MESA COUNTY 
COL~RADO RIVER DRAINAGE 

The Applicant, City of Grand Junction, Colorado ("City"), 
submits the following protest to the ruling of the referee entered 
in the above entitled case on April 25, 1984 . In support of its 
protest, Applicant states : 

A. Applicant does not protest that portion of the ruling 
which granted the Juniata Reservoir-Second Enlargement an absolute 
decree of 4 , 156.6 acre feet. 

B. Applicant does protest that part of the Referee's ruling 
which reads as follows: 

The Applicant having failed to show intent to 
complete the balance of the conditional decree 
issued in Case tlos. W-18 and W638, to Juniata 
Reservoir-Second Enlargement, the same is hereby 
CANCELED . 

c. There was no basis for canceling that part of the decree 
issued to the Juniata Reservoir-Second Enlargement on October 24, 

. 1970, which remains in a conditional status. 

D. In connection with its construction of that portion of 
the Juniata Reservoir-Second Enlargement to hold 4,154.6 acre feet 
of water, the City expended in excess of $1,000,000 . 00 to 
construct that portion of the Second Enlargement for which an 
absolute decree was granted. 

E . The City has not abandoned the remaining portion of its 
conditional decree. The conditional portion of the decree and the 
further enlargement of the Juniata Reservoir-Second Enlargement, 
is an integral part of the City's development plans for municipal 
water service. 

THEREFORE, the City requests the Court to amend and modify 
the Referee's Ruling of April 25, 1984, to find that the City has 
been diligent with respect to the remaining conditional portion of 
the decree awarded to the Juniata Reservoir-Second Enlargement 

·and, if necessary, to p~rmit the City to present evidence of its 
intent to complete the Juniata Reservoir-Second Enlargement to its 
full decreed capacity. 
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Dated this 9th day of May, 1984. 

DUFFORD, WALDECK, RULAND, 
WISE & MILBURN 

Applicant 
Federal Plaza 

P.O. Box 2188 
Grand Junction, CO 81502 
(303) 242-4614 





.,.1strlct Administrator 
Montrose County 

Courthouse 
Montrose, CO 81402 
Telephone 249·9676 

Combined Courts: 

Della County 
Filth & Palmer 
Delta, CO 81-416 
Telephone 874.,..457 

Gunnison County 
Courthouse Bldg. 
Gunnison, CO 81230 
Telephone 641-3500 

Hinsdale County 
P. O. Box 245 
Lake City, co 81235 
Telephone 944·2227 

Montrose County 
P.O. Box 368 
Montrose, CO 81402 

{ Telephone 249·9676 

Montrose County 
Associate Coun 

P.O. Box 78 
Nucla, CO 81424 

0 
'elephone 864-7373 

uray County 
~.0. Box 643 
Ouray, CO 81427 
Telephone 325· 4405 

San Miguel County 
P.O. Box919 
Telluride, CO 81435 
Telephone 728·3891 

Water Division Clerk 
P.O. Box 368 
Montrose, CO 81402 
Telephone 2'9·9676 

ProbatiOn Department: 

Montrose Office 
P. 0. Box 1307 
Montrose, CO 81402 
Telephone 249·8622 

Della Office 
Courthouse, Room 305 
Filth and Palmer 
Della, co 81416 
Telephone 874-4457 

GunniSOn Ollice 
Gunmson County 

Courthouse 
200 Easl Vugm1a Ave. 
'>unn1son, CO 81230 

\._., llephone 641·0695 

l. 
State of Colorado 
SEVENTH JUDICIAL DISTRICT 

June 26, 198~ 

TO: Judge Brown 

FROM: Referee Clay 

RE: 82CW280, City of Grand Junction. 

You have asked me to write you and explain my 
reasons for cancelling the balance of the conditional 
decree to the Juniata Reservoir, r~h~~an granting 
diligence and continuing it for four years. 

First, I looked at whether the City had 
completed the project as contemplated in the original 
decree. From everything I could find, the City had a 
plan to raise the dam a certain number of feet (ten, 
as I recall). Once that was done, the reservoir was 
supposed to have an additional 5,948.7 acre feet. As 
it turned out after the reservoir was raised the con­
templated number of feet, the reservoir didn't quite 
increase by the 5,9~8 acre feet. However, it appears 
to me that the project as designed was completed. 

Second, I looked to see if the City has 
definite plans to make use of the balance of the condi­
tional right. In considering this, I tried to use a test 
of whether they have the intent etc. necessary to justify 
a new conditional decree. My understanding is that the 
City has no definite expansion plans, no time ~able for any 
expansion, and in fact, is not sure that the additional 
water is needed. In that circumstance, I don't feel 
that the City would be entitled to a new conditional decree, 
and so is not entitled to a continuation of the old one. 

me kno\'r. 
If you would like to discuss it further, let 

Sincerely, 

I t.l.· .... D'"Y\. \ . I ·:o:. ~· ~ ('i) (;; 
Water Re-?eree 
Division No. lt 

" . I 
O c::>"--
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DISTRICT COURT, WATER DIVISION NO. ~' COLORADO OCi 241354 
. 

Case No. 62-CW-280 Re=. W-18 and W-638 t~ay r~l~!:; ;:;~. t .:: '-{ __ 

k~ENDED RU~ING AND DECREE OF THE COURT 

IN THE M}.TTER OF THE APPLICATION FOR WATER RIGHTS OF: 

CIT~ OF GRAND · JUNCTION, COLORADO, in Hesa County, 
Colorado River drainage 

Applicant, City of Grand Junction, Colorado, by its 2ttorney, 
D. J. Du!fcrc, P.O. Box 2188, Grand Junc~ion, Colorado Cl502, by 
Application filed October 12, 1982, requests a continuation of 
conc~tional rights and an absolute decree. 

FINDINGS OF FACT 

l. All notices required by law of the filing of this 
application have been given. 

2. The Court has jurisdiction of this case. 

· 3. The time for filing of statements of opposition has 
expired, and no such statements have been filed. 

4. Applicant has completed a portion of ·the appropriation 
as required by the Conditional Decree issued in Case No. 638 
on February 24, 1970. Diversion of 4,154.6 acre feet of water 
has been used by the City of municipal, industrial, domestic 
and other beneficial U uses. Therefore, an Absolute Decree 
for 4,154.6 feet of water is appropriate at this time. 

5. Based upon the Applicant's motion for summary judgmen~, 
as well as its memorandum brief and an af=idavit in su~~ort of 
said motion, the Court finds that the ~.-ppl:i.cant has dernonstra~ed 
reasonable diligence to keep in full force and effect its conc~­
tional water right to the extent of 1,791.4 acre feet is not ~ade 
absol ute by this order. The basis for this finding is the 
Applicant's completion o= a portion of the second enlargemen~ of 
the Juniata Reservoir, engineering studies \-lhich it has made 
concerning future enlargement, and its expressec intention to 
co~plete ~he second enlargement so as to :ully utilize its con­
~itionally eecreed capacity. For these reasons the Referee's 
ruli~~ of hpril 25, 1984, should be a~ence~ to continue that 
portio~ o: the conditional decree which ~as c&ncelled by the ~e:e=ee. 

DECREE 

T~e A~~licant is herebv cranted an ABSOLUTE DECREE for 
",156. 6 acre feet of \~·ater~ fX:orn JUl\'IATA RESERVOIR SECOND 
ENLhRGEME~T for municipal, industrial anc domestic uses, :rom 
a point o= diversion on the high water l ine at the Northeast 



.-

End of the dam, from which the Northwest Corner of Section 31, 
Township 12 South, Range 97 West, 6th P.M. bears Gorth 79°00' • 
West 815 feet, with appropriation date of April 2, 1967, acjudi­
cation cate of Decerr~er 31, 1969. 

It is the Courbruling that reaso~able diligence has been 
shown and that the JUNIATA RESERVOIR SECO!\D ENLh.RG!·lE!\T is 
approved and granted continued conditional status with respect 
to 1,791.4 acre feet. · 

The Applicant shall be required to demonstrate additional 
reasonable diligence not later than the month of October 1986 
(being four years from the date of its application in this action) 
and every four years thereafter until the right is decreed absolute. 

Dated this 24th day of October, 1984. 

xc: Ruland 
Div. Engr. 
State Engr. 

Water Judge 
Water Division No. 4 
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CCUN'l'Y OF ~!ESA AND STATE OF COLORADO 

No. 16803 

C .. V. HALLENDF.CK, 

Plaintiff, 

vs. 

THE CITY OF GRAND JUNCTION COLORADO, 
a municipal corporation; CHAMBERS 
RESERVOIR COMPANY; DEF.P CREEK 
RESERVOIR COJ.fPANY; GRAND MESA 
RESERVOIR Cot4PANY, individually and 
as members of Grand J.fesa Reservoir 
Pool, an unincorporated association; 
and W. D. BRADBURY, individually and as 
secretary and member of the Grand Nesa 
Rc servoir Pool, 

De fend ants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

L/ .:t~ 7 

FINDINGS, CONCLUSIONS 
OF LA\tl AND ,JUJXH1KNT 

FII.:ED 
iN OtSTRICT COURT 

t.£81\ COIJNTY. ('.f)t n~~~Al 

MAY 1-1969 

4-_#~ .... 
THIS l~ATTER came on for trial on var j ous of approximately 

twenty days between March 27, 1968 and August 1, 1968, the Plaintiff 

appearing in person and by his attorney William G. Waldeck, Esquire ~ 

and the Defendant, The City of Grand Junction, appearing by its 

attorneys Dufford, Ruland, Uhrlaub and Williams, the other ~fend ants 

all appearing collectively by their attorney John B. Barnard, Esqutre 

and the Court being fully advised in the premises: 

For simplification the Court will. refer to the City of 

Grand Junction as the "Defendant" and will refer to the other Defendants 

collectively· as "The Pool". Many of the findings will overlap .in 

their significance and the Court wishes all findings to be considered 

as a whole. The Findings ~ill, however, be broken down by categories 

(A) PJ aintiff 's . damages; (B) Storage and direct flow .r ights taken 

out of prior i ty; (C) Carson l .ake; (D) Twenty-pour Hour RuJ e : (E) 

Penalt.ins for al leg0d .illegal storage : (F) RPsc rvoir Ditch and ~ti.cr 'J-

strainer d.ischarge ; (G) Juniata Enlarced Rc servo lr; (H) ThP. Bolen 

Anderson and Jacobs D.itch and 1\ndP.rson Ditch; (I) Equitable relief? 

. 
/ -</.3o- LJb 7- /'_1l_.__~ 4..L-w. 

PK~~~~ 

\-~·--~- -c----~~~---·--=· __ : __ ~_--
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THE COURT FINDS: 

A. DAMAGES 

1. Since the Court's findings on Motion to Dismiss at 

the conclusion of Plaintiff's case in chief, were made verbally, 

they will be reiterated herein as pertinent, as determined from a 

preponderance of the evidence in the whole trial. 

2. The beginning of run off in sufficient quantity to 

fill the Juniata Ditch and junior priorities to a greater or lesser 

eJC:tent varies from about the first of May to the sixteenth of Nay 

as shown by the various records in evidence and graphically shown on 

Exhibit 15. Though there was some testimony that in 1967 the run 

off was late, the Plaintiff did not differentiate his water require­

ments to produce a crop between any particular years. The Court 

examined Plaintiff's case with some scrutiny to determine if any 

evidence was adduced to show that for a crop Plaintiff's water quanti­

ty requirements were different in 1967 because of any particular 

conditions existing that year. The Court found none. A re-examin­

ation of Plaintiff's own testimony reveals that he did not different­

iate between irrigation years as to his standard formula that 1/4 

acre foot of water was sufficient to maintain his irrigated land to 

produce good winter pasture provided such amount of water could be 

applied 1n the month of May and in one instance he was specific in 

· requiring that it be in mid May. The Plaintiff felt that such amount 

of water must be applied before the ground became dried out as it 

could in the month of June and more so by July. The Plaintiff said 

nothing to indicate the 1967 run in his ditches was ill timed. The 

Court believed his testimony and there was no evidence to the contr~ry 

3. With the application of such 1/4 of one acre foot 

of water, Plaintiff's lands will produce 1 1/2 to 2 tons per acre of 

winter pasture if allowed to remain ungra?.ed until the winter period. 

-2-
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By· l967, Pl3lntiff ownod some R07 acres of irrlgatad lnnd bnt 1P.ss 

than 100 unspecified acres was used for cutting hay and the remaindPr 

was irrigated for winter pasture. 

4. In Plaintiff's case ln chief, and in Defendant • s co so 

there was no evidence ~ to the size of head of water r0.quired for 

his ranch. At the rate of 1/4 acre foot per acre, it \tlould requi.rP 

202 acre feat of water for one irrigation of Plaintiff's R07 acres. 

t-1athernatically, watermen do approximate] y equate 202 acre feet of 

water to 101 cubic feet of water per second of t i.me running for twP.nty­

four hours. For the facts pertinent to this case, i.t can be equated 

to 10 second feet of water running continuously for ten days, a sub­

stantial continuous head of water without fluctuations. 

5. The Juniata Ditch decrm provides for 21.25 second 

feet of water of which Plaintiff owns lt-4.8 percent of the right or 

9.52 second feet of said direct flow right. As to Plaintiff's No.4 

priority water (which he and others sometimes referred to as No. 2 

water), Plaintiff owns 1.37 second feet of direct flow diverted 

through the Juniata Enlarged Ditch head gate. The ditch below the 

Juniata Ditch head gate and the ditch below the Juniata Enlarged 

Ditch head gate join to become a common conduit before such conouit 

reaches Plaintiff's ranch. Plaintiff's combined rights in thcsP two 

ditches of 9.52 second feet plus 1.37 second feet gives Plaintiff a 

total right 9f 10.89 second feet. 

6. Examination of Exhibit SS and E~hibit 11 show that 

in 1967 Plaintiff received as a minimum sum from the two decrees 

for eleven consecutive days all in the month of May between May 21st 

and May 31st without surges or fluctuations such 10.89. second fe~t of 

water. This providP.d Plaintiff with 239.5R acre fePt of water well 

in excess of the 10 second feP.t for tf'n days which would hnve heFm 

required by Pla int.iff 's own formula to irrigate once h.is 807 acres. 

7. Sine() by his own test.imony, Plaintiff's land 1.f 5o 

-3-
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watered would prod ucP. a good crop of \ollnter pasturP-, the Court 5pcc i­

fically finds that the Plaintiff would not have suffered any total 

economic loss of any of his acreage in 1967. Plaintiff's Exhib.i.t G, 

his own evaluation ·and survey of acreage suffering damage in 1967 

shows some 260 acres in the category of total economic loss in 1967. 

Thus Plaintiff fa.iled to sustain his burden of proof of such damage. 

8. The Plaintiff received substantially in excess of 

this amount of water when it is considered that he received on June 

5th and 6th, a full head from these two ditches. On June li-th and 

7th his No. 4 '\lias full and the Jun.iata Ditch lacked less than 10% 

of running full for a ~ery small part of the day. There were some 

nine other days when there was substantial water in the Juniata 

Ditch and the No. 4 right was full. It is significant that this 

did not take into account any wate.r he may have received from the 

H.ighline Ditch and the Juniata Enlarged Ditch for irrigatibn purposes. 

9. Of the Plaintiff's 807 acres, his evidence indicatQS 

that he had some seventy acres (see J~hibit G) in Tract 15, known 

as the Kerstetter Place, or possibly as much as 100 acres in the 

Kerstetter Place which he could not water from the two above mentioned 

ditches and water had to come from the Highline Ditch right of the 

Plaintiff. Plaintiff's right in the Highline Ditch is 930/4000 of 

49.11 second feet of water or 23% of the ditch right amounting to 

11.29 second feet when the ditch is full. The Plaintiff on three 

separate occasions on cross-examination verified that in 1967 he 

hever stored a drop of his !lighline Ditch flovt. Likewise,- Plaintiff 

insisted that he never asked the head gate tender to cut his share 

of the Highllne Ditch diversion in any amount in 1967o Plaintiff 

testified that no machine bogged dm·m in the Highline Ditch was in 

his part of the ditch, namely: Ashley Extension, to prevent getti.ng 

full 1967 Highlinc flow. 

10. AGain from hts Exhibit ss, th~ lm-1 avcr;tge flow 

3iiii I : " 0 f r----~-· -·· .. ,~ 
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for twenty-four hours in the Highline Ditch only for the days ln 

the month of May provided the ditch with a minimum of 241.17 second 

feet. The average flow and the high overage flow exceeds this sub-

¢ 7 

Q stantially or probably nearly double. Plaintiff's 23% of this 

water gave him 5'5.47 seconrl feet in Nay whtch would have covGrod 

by his formula t!J5 .47 second feet for twenty-four hours cquaJ s 110 

acre feet) ~-40 acres. 

•, -

11. Plaintiff stored none of this Highlinc water and 

presumably he used it on his ranch for irrigation. He asserted that 

when the surges and fluctuations were too great for practical irrig­

ation that he ran the water through the J'un iata Ji'..nlarged m tch head 

gate to the Heservoir rather than keep jt in the Highlin8 Ditch. It 

is fair therefore to find that even though fluctuating, the Plaintiff 

had adequate Highline flow to cover Tract 15, the Kerstetter Place. 
' The Kerstetter Place, Tract 15, is the one on which he asserted 

total economic loss in 1967. From Exhibit F, it appears that Tract 16 

is also served exclusively by the Highline Ditch. By Exhibit G, 

Tract 16 was totally lost before 1967, however, had Plaintiff chosen 

to irrigate same in 1967, the above analysis shows that he received 

substantially sufficient water to do so in addition to the water for 

Tract 15'. 

12. Again with relation to the Highllne Ditch right, 

there was su~stantial water received in June and some water in Hay 

before the 21st, comparing Exhibit SS and Exhibit 11. This additional 

water in the Highline Ditch further supports the conclusions that 

Plaintiff should not have suffered any loss in 1967. 

13. In contrast to and by way of change of a finding 

made by the Court in the ruling at the end of Plaintiff's case in 

the motion to dismiss; the Court now fil1ds that it erred in asserting 

that the Defendant in its Grand Junction Flm-1 tlne and \Vater ldo.rk 

(FL&W\'1) Ditch took water between June 20, 1967 and September 1, .1967 

ln excess of its paramOLmt right to 7.8 second feet and which could 

-5-
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have been available to the Plaintiff tmdcr Plaintiff's direct flow 

decree. The recorder strip charts ln evidence do not reflect th~ 

source of the water in excess of 7.8 second feet, see Exhibit A-18. 

However, on exam.inat:l.on by the Court of the original field book.s in 

evidence, it is plain that the water taken during this period after 

June 20, 1967 "tas in fact a run of reservoir water. Only thc 

original field book shows a break down of the water in the pipe line 

by way of decree for direct flo\ol and the amount of water in the pipe 

line as a run of reservoir water. Exhibit A-17 does not show such 

break down. The Court therefore subseq_uently finds that there was 

no taking of water in the FL&vM Ditch out of prlority in 1967 from 

an-d after June 20th. 

14. Without exception all Plaintiff's claims of storage 

or direct flow taken out of priority by the Defendant or the Pool in 

1967 \<las during the run off per.iod. Plaintj_ff's case indicated some 

assertion of improper storage of rain water later in the summer but 

Plaintiff made no attempt to show any substantial amounts or that th• 

was any caus·al relationship between such improprieties and Plaintiff 

crop damages. The only loss l-lhich Plaintiff claimed for 1967 after 

run off period, shown by Exhibit G, concerns a total of eighty acres 

all of wh.ich (Tracts 3, 6, 9 and 17) were sub.ic·ct to irr .igation frorr 

any of Plaintiff •s ditches. Each of the damaged portions of such 

Tracts should have been watered the first time durj~g run off as 

above found and may have been watered in April as well as PJaintiff 

testified. Some of his Tracts were being watered from the Jtmiata 

Reservoir. A loss to these Tracts after the run off could not be 

attributDble to the Defendant or the Pool where it was Plaintiff's 

failure to water these Tracts during run off. Also Plaintiff fa:ilP 

to shm1 that the 'o~ater which was stored in th~ Juniata Reservoir ar 

the Juniata Enlarged Reservoir in 1967 could not have been used to 

prevent any partial economic loss to these eighty acres after rtm < 
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Plaintiff's claim of loss was not rclotr.d to lack of stored wate r 

in the Juniata Reservoir and the Juniata F.nlarr,ed Reservoir but all 

of his case evidence pointed to\olard interference ~ith his direct 

flow rights by the alleged illegality of storage and direct flow by 

the Defendant and the Pool. 

:sa 

15. Casting doubt on Plaintiff's damage figure of $50.00 

per acre for only partial economic loss in a given year, the Court 

notes that based on Plaintiff's formula of being able to wator fol~ 

acres of land with each acre foot of wate.r, this means that he valucrl 

each acre foot of water for one season only at $200.00. By contrast 

Mr. Je~•s appraisal of the purchase price figure of a permanent 

decreed right to one acre foot of ~ater is $160.00 per acre foot. 

16. It ~as not until 1967 that Plaintiff made a care­

ful survey of his alleged damages and he was unable to say if his 

total eco~omic loss to acreage was in fact in 1967 or 1963 or when. 

Plaintiff admitted that he could not break down h.is losses year by 

year. 

17. On August 8, 1967, Plaintiff gave a run of reservo :i" 

water to Doctor J.tonro to save the donee's crops and Plaintiff assert 

that it did not hurt his own ranch because it did not come during 

run of!. Any such delivery negates h5s partial economic loss since 

such water would have been used to mlt ir;ate his own J osse s from 2nr 

or 3rd cuttings of hay. 

18. The Plaintiff proved that there \lmre 990 acre feet 

of water carried over in the Juniata Enlarged Reservoir from 1966 t 

1967. Plaintiff \lias entitled to one-half of this storage. This 

figure \tlas Plaintiff's figure on Nay 1, l 967 after Plaintiff had 

already irrigated some of his lands in the month of Apr 11 from carl 

o'\·er storage. Pla i.ntiff emphatically asserted that his losses in 

1967 came in Nay, June and July and prlor to the August 8th gift o 

111ater to Doctor l'lonro. He, at no place, a nscrted that he was shor 

of storage vJater in the Juniata R~ servotr for the production of ha 

- 7-
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cuttings a.ftcr the run o.ff perjod. His entirE'! claim related to nds­

appropriat.ion durlng the run off period. 

19. Plaintiff's position might be that he requi.red 

his share of the Juniata Enlarged Reservoir storage from l 967 for 

winter stock water rather than for hay in the summer of 1967, this 

is refuted by his o1.o1n testimony that even though he ran stock toJater 

all winter (late 1967 and early 1968) he ran some one to two second 

feet but that he averaged under one second foot and that during good 

weather when the ditch did not freeze up that the flow was down to 

as lo\11 as 1/4 second foot. Assuming a figure above Plaintiff's 

asserted average, namely, one second foot consistent run for six 

months of winter and you have a use of approximately two acre feet 

per day or a total of 360 acre feet. This should be compared with 

the 665 acre feet decreed in the Juniata Enlarged Reservoir for 1.>1intcr 

stock water, (compare Fj~ding G-1 below). Plaintiff's run of the 

assumed 360 acre feet is in the Reservoir Ditch 1.>1hich he asserted 

also serves all other users and owners of the stock water decree. 

20. In addition to the carry over water, Plaintiff 

had available one-half of the Juniata Enlarged Reservoir gain from 

storage or 603 acre feet for summer jrrigation in J967. Plaintiff 

asserted that he used none of his share of 603 acre feet of storage 

in 1-1ay and as the Court found above, he had no such need. 

21. Plaintiff ?S a one-slxth fractional o1.>1ner of Cham­

bers Reservoir was responsibl~ with the Pool for any asserted illega 

storage in that Reservoir. In J967 when the reservoir Jeak dissipat 

its entire storage, Plaintiff and the other direct flow decree hold .. 

ers from Kannah Creek received all of the benefit after the run off 

period beginning Jtme 3rd when storage stopped. Plaintiff's cotlllsa· 

asserted that Plaintiff was not responsible for acts of illPgal sto1 

age by his Agent, the Poolo Hm·1ever, there was no evidence that 

Plaintiff instructed or ordered the Pool to treat ChambArs Rescrvoi 

-a-
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22. PJai.nti.ff's I"Vidrncf' of thr valun of thr: los:; to 

crops did not at any pnr iod tak~ i.nto nccount. thr. out-of-poekr·1t 

expenses of production. 

23. Convincing ev ide nee that Dcffmdant did not USP. cxcC' ss­

ive water which might have bplongE'd to thP. Plaintiff ts found from 

Mr. Jex •s fjgurP.s in Exhibit 12, sho\oJinr, that if the ~fendant had 

u~ed nothing but its ? .R second feE-t or paramount dr.creP for 365 

days of the year, that said paramount dncree should havr. comP. \o!ithin 

200 acre feet of DC? fend ant • s total actuol use.: and \o/h ich 200 acre 

Teet is roprcsente?n many times ov~=>r by Dnfcnrlant's storage rights. 

Defendant's remaincicr of storar.P rlghts amount to somn 4,700 acrr 

feet whnn the rcsnrvotrs arP. full, all of wh.tch was rclr.asnd to thf! 

ben~fit of thr. Pla.int.tff and other Kannah CrN~k users. Thr only 

holder ovr.r stnra~e was jn Car:;on l.r~)<f' '\oJhosr t.otnl drcrrc> is 637 acrc> 

feet or in the Juniata l~nlarged Rescrvni.r, whcrr. J")Jf,..,nnant by thr 

evidence nevr!r withdrew its full sharP. 

2'+. From the Highline Ditch ann thP. Jun lata Di.tch head 

gate alone, (exlud ing Plalnt!ff 's riehts .in the Jun.iata Enlargc>d 

Ditch and his No. 4 priorlty} in 1967, Pla.tnt.tff divPrted somP. 594.3 

acre feet of water by direct flow in the run off per]nd or nearJy 

three times the quantity the Court computed as necessary for him to 

have irrigated his ranch once. 

25. Concerning Plaintiff's claimed total r.conomtc loss to 

certain of his acreages for years prior to 1967, the Plaintiff's own 

testi.mony was to the P-ffP.ct he could not breakdown his losses year 

by year. Additionally, Plaintiff stated that hr. had problems ln 

defining any spr>c.i.fic amount of los!3CS from 1960 through 1966. Aga tr. 

the Plaintiff stated that thE' amount of water of which he was dn-

prlved each ynnr had to be by gu,..,ss or by obsr.rvation without speci.­

f tc tty. Part .i.cularly his obsnrvat ions \o/ere impeached whr·n he a s:-;r-rt~ 

cd his prnscnce on the mountain top via l .anrls. F.nci rond in rnid-Nay, 

1967 to obsnrve .tlJegal storaeP i n f1r:1nd Nn;,a No. 6 and oth""r rC>snr-

voirs whP-n it was later proved that sai.rl road was nnov1 bounci until 

- 9-
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no tC'stfmony ln Plainti.f'f'n cann ns to t !1c f'.,ir. mnr]{rt v:-~lur nf 

the ranch or the crops bcforr and aftnr thn nllcgPd damag~9, in f act, 

Plaintiff asserted he could not testify as to the fair market valnn 

of the lands in 1962. ThP.re is in the evldence no tie betwePn any 

loss of \>later and any particuJar pi.ccn of land. There is no proof why, 

~lith th"' water avallable, at least one application of ~ater during 

the May run orr, could not have been used on each Tract. Plaintiff 

could not even designate in part.tcular years when total economic 

loss occurred to each Tract. Close examination of Exhibit G demon~ 

strates that Plajntiff's clai.mrd lossr. 5 pr.ior to 1967 "'~"rE' aJJ in 

thP. category of total economic loss which Plaintiff'g testimony 

equate-s to the fact .that the acreagP. -v1a s not watered C'Ven once in 

run off to the extent of 1;11 acre foot pE't' acre. 

26. F.:x:amj nntlon of P.xh tb it 15 and other ev idr!nce of total 

flow based on the USGS Gaugjng Station for each yr>ar plus s tnragn 

' and carryover storage, shows that Pl~intiff shou~d have hnd no less 

water ln each of the ~rears during run off than P1aintiff h~d in 1967. 

AlJ of the witnesses agree that 1967 was thn worst or sh0rtnst watrr 

year. In 1963, also a short year, the Pool was pnnali~ed by thr 

\.later officials for alJ egnd iJ lcp;:tl \·IatP. r storagH and the .wa t!"r \.Ia s 

re lea snd at a time "'I hen accord ine to all the w i.tne sse s .it brcnmc 

of maximum benefit to the d:ircct fJoto: rir.hts of the Plalntiff and 

any other direct flow holders \vho may have been damnt?Pd. 

·27. In J963, the Plaintiff sold enough rese rvoir water 

stored dur Jng run off to the Defnnoant, 300 acrP feet for $;1,. ,875' .oo, 

to have prevented total economi.c loss to any of PJ a.intlff 's irr i g:1ted 

tracts. 

~R. In the yenrs J 962 through J 966, there ~ta s carryover 

water by t.he Plaintiff in the Juniata Reservoir and the .Tuninta 

Enlarged Reservoir of 500 t.o 700 acre ff't.:'t ndn imum. In these years 

thf!re '\>Ia s nn t.e st .i mony that this carryover water wa 3 C'Vcn us~d as a 

part of the 665 acrC' foot stock \omtnr dPc.rc0.. Thr .1\grrr->mPnts for av; 

~bi.l i.ty of tho Kerste tter valve a~ a suhsti.tutn for \oi.intr-r stock 

- 10-
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said v~lvA s~rvPd Plaintiff's an~ othrr 9tock watrr us~rs' nPnd~ 

on a traded ba s.i.s, as to which Ot;ft!ndnnt n~"'vcr co'l l C'ct~d 0r llS"cl 

thP. considnration, namely: additional \.Jatc r from thP. Juniata F.nlnrged 

Res~rvo5r. 

29. Aftr>.r the close of Pln tnti.ff 's cas~ :1nrt its rul iup;, 

the court allowed PJa.intJ.ff to contlnun with his casE' for d<Jmagr;, 

for the yc:1r 1966 for losses desiRnntP.d ns partinl nconom1c lossPn. 

In 1966 in thP. lJjghlinf' ancl Jniata DjtchC's alone during run orr, 

Plaintiff rncnived 1100.9 acre font of \oi<JtPr to.•hjch ;.hould h:JVP 

prcvcntnd all other forms of Aconomic loss~s in that yAar (compare 

thls w.tth li'i.nding Noo 24 abovn dor 1967). Any m.i.s<.Jppropri::~tion hy 

'the Defendant or thP. Pool with particuJar ~"'mphnsis by th~ Pl:Jjnttff 

on appropriAtion by the FI.&\·/W Ditch, \oias not such as to de.privn thn 
. 

rlainttff of sufficient water necessary to cover his whole jrrigated 

ranch some four times over at tho r:::tn of lJl+ acrP foot pf'r acrE> • 

Pl.olntlff could have taken his full sh:Jr~ of llighl inc I•' .itch decrc8 

for eight days in 1966 ~ see T~xhibit 15, but compare to E'Y.h ib i.t A-J 1. 

At best for Flaintiff 's case, he could hnvn asserted that thP. 

Defendant took 1.1-. 2 second :teet of watf>r j n oxcP. ss through the FI.&\o/W 

Dltch for thirty-four days. At t, .• ? second feet per day for thirty­

four days, there are 285 acre feet which ~ight hav~ been tak0n out 

or prjori~y. Thts, however, should be compared with stor~d water 

in the Juniata Enlarged Rcservoi.r through the Junjata Enlarr.ed Ditch 

which is jWljor in priorjty to the FL&vf\o./. Satd Juniata Enlar~P.d 

Ditch completely f.tlled the Juni::Jta Fnlarr,ed Reservoir ln 1966 

maktne available there somP. ?.,413 acrn feet. Plaintiff's J./2 

would be 1~206 acre fnat compared to the above noted ?R5 Acre fPct. 

Plaintiff's own P.xh.ibjt A-ll shot-Is th0. Juniata Ditch in J966 filled 

for th irty-f ivf' consccut ivn dny~, F.xh i.b.i.t 15 sho"to:s on] y n i nPtnen 

days, at the timt• when F1aint .i.ff would havr h::1d to h<.JV0 bPrn dam:-tgro 

Partjal nconomf.c loss \rJould h::,vn to b0 ::Jf't~"'r thP. time t.olhnn t.hP FT.&v . 

_,,_ 



( ,( ·. 
·t·.·:· : 

·:wtta;ase: 41 : A s:s a: WA :wee Jcua:aaCQce :w•JQ4447 auuaa a:aaaawce w::ma p a wu epee; cs 4¥ 8 4 

0 

0 

n t tch cr.nsr.d 1 ts d l.vf"r !;ions and rcr;~rvo i.r "!Dt~"r \-Hl 5 plf'nt t.fu1] y 
ava .ilable. At one point in Pla lnt i.ff 's cross-c:xnm.i nat .ton ho 

specifically admitted thcrP. were no tracts in 1966 loJhich suffcrod 

partial economic loss. In additjon Exhibit fi so indi.c::atPd. 

30. The only evidence of value bPfore and after the 

alleged losses ls that of the Plaintiff himself concerning the price 

of his total ranch in 1966 and again Jn 1967. Thl.s evidence shot-Is 

that his price increased in that period from ~~3 75 ,ooo .oo to 

$5oo,ooo.oo. Plaintiff offered some expJanatjon of tho incrPase 

being limited to certain survey \olork done by the Pla.i.nti.ff on th0 

Juniata Enlarged Reservoir. However, there toJa s no evidence 

satisfying to the Court to explain the substantial increase in 
·-

value, which totally negates Plaintiff's . claim of loss in 1966 or 

1967. 
• 

31. In 1967, from the 1967 Field Book, Exhibit Q, tho 

Court computed the extent of I•'L&\vv! diversions compared to thE' tim0.s 

the Highline Ditch could be calLing for tho water shown graphically 

on Exhibit 11, and when the Juniata F.nlargPd D.t tch ~1a s not talting 

t>Jhat the Highline Ditch could have had if it had asked for it. 

This excess taking by FL&\oJ\.-1 occurred on Nay 16th throuch t-1ay 26th 

and on Hay 29th and 30th. For such hours the FL&W\ol took 42.1 acre 

feet. If such t>Jater had gone to the Highlinc, Plaintiff's 23% 

t>Jould have given him 9. 7 acre feet. Again from Ezhlbit lJ , the 

.. Tuniata Enlarged Ditch in 1967 took substantial t>Jater beforP. the 

DP;fendant and thP Pool were allowed to store in resP.rvoirs senlor 

to the Juniata ~nJ are;ed Ditch. The FI.&\>M, also sen.i.or to the 

Juniata l~nlarged Ditch, got none of this water. The d::Jte !J ar~ I'1ay 

11, 12 and 16th and the eY.cess amountn takrn hy Junjata Enlarged 

Ditch wcrP- lt-3.7 acre feet to df'tr.imcnt of tha senior I'l"ncrvoirs. 

The Court doc~ not h<wa a figure reprf'scnt inr; PJ a intiff '!J share of 

tomter in the Juniata Enlarged Ditch, however, if thP. toJatt-Jr r~sulted 

i.n storaee in the .Juniata En1ar~cc1 Rrnervotr, Plalnti.ff \olould he 

-1~-
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B. STOEJ\GE OUT 01•' PRlOHl'l'Y 

1. Though c. v. JTallC"nbcck, .Jr. 13 t c sti.monj·, ~ho\oln 

in words and figures ns Exhibit A-11, substantiated by his personnl 

opinl on as an exp~rt, indicated stornge out of priority by the 

Defendant and Pool reservoirs in Hay, J967; the evidencn docs lack 

any positive proof that the time of the a lleged stornge wa~ in 

fact coincidental with the t .tme of the shortage in Pl n i.nt .i.ff 's 

direct flo~ decrees. This 8lcment of proof of timing of storage 

comp::t red to shortage s in the direct flo\-1 decrrc pervade s the 

proof in PJ n j ntiff r s, Defendant 6 s and the Pool case;,. The Court 

does not find a proper demand based on a dun process procccdinc 

under the Colorndo statutes to rcqutrE' before the .rwwff season of 

1967. automatic record.i.ng dev.iccs on all of the mountain top rP.sPr-

voirs except sole.\' Carson Lake. The water officials themse l ves, 

particularly George Pickens, agreed that hn had insufficiQnt data 

to administer the priorities in the "latershed 1:1roperJy. 

2. For 1967, the Court is sat isfled \o!ith the proof 

that the Junlata Enlarged Ditch, holding a priority juni.or to all 

but four of the mountain top reservoirs, was receiving at least 

limited am01mts of water throughout tho period when the controversy 

ensued between the \.later officials, the Defendant and the Pool as 

to \othether or not the res~rvoir gates should have - been reopPned on 

May 18th, ~9th or 20th, once having bcon closed Ma~ 17th by consent 

and or¢ier of the 'Water offic i als given on Hay 16th. 

3. The set tine for the head eate to the FL&HvJ D.i tch ,Ja s 

generally determined by George Pickens only once a day although all 

of the cv idcnce ind t cate s that there \-Ia s tremendous fluctur~t.i.on i.n 

the str~am over each tvJcnty-four hours. There vm s no taking of 

~a tor for the FI.&H\·1 Ditch aea.ins t th0 orrlc rs or jnstruct ions of the 

water officials, or such cllv~rsjon~ without thC' kno\otlcd ec nnci con­

sent of the water officials. 

- 13 ... 
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l*'• Substantial water wan taken Hay ?Oth nnd t-iny ?1 nl~, 

1967 by thn Hi.ghline O.itch and the Juniata EnJarecd Ditch as agnin!'{t 

senior reservoir rights on the mountain bPforf' Hr. Pickens re-

ordered reservoir storage on Nay 22nd. The Hay 20th order to re­

open reservoir valves was without regard to any of the reservoir 

priorities. 

5. The administration of the stream was inconsistent 

to prevent four days of substantial was~ of watP.r to the Gtmnison 

River at the end of the 1967 rtmoff season. L.ikcwj ~q thP Highline 

Ditch, Landers Extension, ran waste oi' a full t.,o second fflP.t of 

water to the North Fork for one full day without coordination hct­

ween the head gate tender and water officials to prP.vent same. 

6. Only when there is active snow melt on the top of 

Grand Nesa is there sufficj ent '-later to provide storage and surgc s 
• 

in the stream sufficie11t to fill the Highline Ditch dAcree and more 

junior decrees. 'l'he se surges occur da iJ.y and come at an averagP. 

time of 10:00 o'clock P.~1. with Little fluctu:Jtion in tlmQ. The 

top of Grand Mesa production of direct i'lm·1 water or storage watnr 

is directly related to changes in temperature which ·happerndaily and 

varies substantially from day to day in the range of change. Tne 

sl\ortags: of vJatQr in KapnaiJ Cree}< :to fill d irf:ct flQW g~ctees j S 

as directly relatQd to temperature change QD thg, tpp of Grand M~sa 

a~ it is "to any a~serted imptoner stgra~e of water and toe evidence 

j~ .Y.W:QDVincine tQ §atisfy the Coqrt that it j,s §Ol,fl'l gne or the 

other. (Emphas.is supplied) The amount of such storage out of priori 

and location though is not determinabl{) from the evidence. Consist· 

entl~witnesses in Plaintiff's case gave opinions that storage in 

the junior reservoirs on the mounta.in prevented filling of senior 

decreed flow down stream and just as consistrntly the same witncssc: 

admitted on cross examination that the same effect on thc senior 

direct flow decrees could have been cauced by changes in tcmperaturf 
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populnr1y cnllC'd "frof'ZP. bnckn". Lor,l.cally there ls m~"'rjt t o 

Charles V. llallenbnck Jr.'s opinion that in 1963 sin~r cst i.matnd 

storage for a t\.Jo week period was rouJ?;hly 2/3 of thn total fJ ow .in 

the stream at the USGS gauging station for the entire month of May, 

it is indicative that storage has taken place out of priority. But 

again his prefacing foundation for such opin.ion i.nd icated that to 

be accurate he 'vloulcl have to havn data on water stored as a function 

of contiriuous timing plus the same timed information on stream 

fluctuations and on all calls for water both senior and junior. 

Admittedly those time facts WPre missing. 

7. There was a conflj ct of ev ldcnce bC't'\mrn thn 

Plaintiff on onn side and Hr. Raber, Nr. nrouse and othnrs on the 

other side as to "lhcther the Hallenbeck. No .. 2 Reservoir ve~l VP. was 

closed duri.ng the VI inter prior to approximntely 1957 "'h~n wnter 

officials disallo'\tled closing of most reservoir valves jn the .falJ .. 

Plaintiff generally operated HallPnb0ck lJo. 2 Reservoir as hi::; 

o\om up to 1951·:- in the same manner as the Defendant has done since. 

In face of his o\om reservoir operations, PJ.a intiff asserts that 

there has been no proper stream administration in the last th.irty 

two years on Kannah Creek. Consistently, Plaintiff with other 

reservoir mmcrs, had never reopened the reservoir v::Jlve.s once closed 

for storage during runoff. The Plaintiff never attempted to stablize 

in-flow and out-flo\oJ of h.is reservoi.r ::~t times when freP.ze baclcs 

caused stream short:.1ge. Since 1954, Plaintif.f's . o'\tJn<~rship nf .i.ntPrcsi 

in Chamber.s. Reservoir and Deep Crer.k Reservoir has likrwis0 resulted 

in no request by Plaintiff that these reservoirs be operated 

differently than tl~ others to prevent illegal storage to the detri­

ment of direct flow decrees. Likewise, before the 1951~ sale of 

Ilallenbeck No. 1 Reservoir to the Defendant, Plai.ntiff admits he oftc 

used Highli ne Ditch irr .igat ion d l.re ct flm1 decrePd \-tatt'r for storage 

in said rc~crvoir. LikewisP-, Plai.ntlff still f.ills ancl refills 

- 15-



( ( 

•.1111 £ &4 dt !Q C 34N5QOD:W4 UJ & & J
,JI;~ • • 

i JIM 414SQJ1 iSS (( PI 5 AWE&J4 2£ a_ 1 a a a-s qg &Q 

• -~is ,_t" 

J 

J 

Jnnum,.rnbln tlmr cnch ynnr hin unclrcrr· rrl st>: acrr foot pond on 

Purdy Hr.so nne'! nr.ns it as a stabn.i:r,.tng hn~tn. Jt i.s not,.., .. mrthy 

that the PJaintlff is the only complainnnt in the litigation and 

yet he ownsovAryono of the allr>g~d encroachf'd upon rights jointly 

with other water users who have not sren fit to complain. 

t I 4 18 

~. The Court finds that on~~. Rnlph Kelling's drt~"'rmlnatin 

on Hay ?1, 1967, that somP. 279 .ol~ a ere feet. of ,.mter had been ,.,ronv:­

fully impmmded in Deep Creek Res,;) .rvoj r and Ha llcnb~ck Rc :.r.rvoir 

No. 2 was subj~ct to some frailties, nnm~ly: Dcnp Cr,..~k ReservoJr 

carrie~ a d~cr11ed priority senior to tht: Highlinf.! Ditch w!v:~ rcas 

Hallenbeck Ro::;n.rvoi.r No.2 de crncd prinr t ty i!> jani.or. f·1r. Krll-

ing's testimony is thus irrelevant th~t ~ b~sis for th0 drtr.rmin-

ation of impoundine was the fact th<tt th0 HJghline D.itch •.oJ~s not 

full in the period of May before thP 21st. His basis as to It.'3ll~n-

beck Reservoir No. 2 may be valid. llm·mvcr, :'IS to h:lth r,csPrvo.irs, 

the dcte.rmln~tion of timing is lockin~. Thc rP 1~ conflicting 

evidence as to whether such water wa~ storod in thP two reservoirs 

from peaks t·Jhen sen tor deere~ s were full or could have bncn full, 

or whether there "las substantial snot-1 melt during the J.moJ flow 

for those days to store water also. Without such time clPmAnt, the 

issue can not bn resolved. 

9. Until 1968, the pr:.Jcti.cc t>Jas .~encr:t-lly to clo:::;~ all 

mountaln top reservoi.r valves the samr. d.:~tr~ .regardless of priority 

because of the substantial hardship in mokjng two or thren trips. 

The runoff comes frnm almost nothjng for the Juniata Dt.tch to 

enoueh to fill most of the junior decrees in almost a days chan gP . 

The priorities may be such that stora ge out of priority can b~ 

preventnd if all reservoir valves nr~ closed the somq doy tn in­

discriminate order. lv1r. Jex ond Hr. Raber both ~ave op.ini.ons tlmt 

closing thn rnscrvolr valvP.s in the fall dors not make any chonee 

i n the ri~hts of sPnjor decrees, ond compnrine y11a r~ prior to J957 

.~nd afterwards on i•:xhib.i.t I•+, scPms to bear ttli.s ont. t-lr. Jc:x nnd 

- 16-
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but ns above found, snch impropr tct.i.r.s nrc difficult lf not jm­

pnssible to mPasurn from tho nvid0ncn avnilabJc. 1~. Jex odmit­

tedly opined no encro<'~chrrJPnt by elevnn rf'!SPrvo.irs on P1.aintiff'~ 

rights but admittP.o possible P.ncroochmrnt by five rnnrrvoirs. H0 

further :is conv .incj ng that such ('mcronchrr~nt by fivr. ,iun ior J'r fier-

vo.irs WC're nt thP. dn1ly pcnl<s of Kannah Creek flow and at time~ 

VJhen Pla i.ntiff 's l{j ghlinc Ditch gate tendnr J C't: such poaks r.o by 

:in favor of d i.vor sion through the .runi :1tn EnJ ::1rgnd Ditch for storng:n. 

The order to reopen thn resorvoir valvns by thn water nfficinJ 5 011 

Hay 20, 1967 lo/<15 on one of those d~1ys nnd ,.,ould have he] p~d only thP 

Jun j at a Enlarged Ditch since the If ir,hl ine D 1 tch VJa s takJng lc ss· 

than its decree and all it wanted at the peal< flou of the creek and 

allowing part of its rights to b£~ d ivcrtmi i.n thn LTuniatn Enlarr,(~d 

Ditch. 

10. Though the l<later offic.ials directed the flow to 

be taken by the Dnfer.dnnt•s intake pipe Ji.ne, Defendant's witness 

admitted that the F'I..&\·M took VJater out of priority on occasion, in­

cluding May 17, 1967. In studying the Exhibits, the Court is satls­

fled that both the FL&~·IW Ditch and the Junintn fi'nlarr,l"!c1 Ditch ciiV~"'rtnci 

water out of priority in 1967. In Hay, 1967, th~ Court is satisfied 

that the Jtmiatn gnlarged Dj tch took subst<~ nt i~l water at hours VJhon 

it is w~isputed there was a specific ~nd consistent call for same by 

Nr. Keith Clnrk for three senior ditche ::;, the Black, the Florence Berry 

and the Williams 'nitchnn. This occurrnd on ~nvernl dates, May 12th, 

J 6th, 18th, 20th, 21st, ?.l~th throueh thn 30 th. On th'1 othc.r hnnd, Hr. 

Clark had be en manipulating his hP.ad gate l<lithout consent or authority 

from tho \•tater comm.i~sioncr '\othich was impropnr reg::1rdle ss of his 

r i ghts thereby bning encroachRd upon. 

J l. The> VJatcr shnd lnvol vcd dr!.l' i Vl"!s somP. moi~turo :mnun 1-
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1 y from natural r::~ i.nfnll oftcr run off :mrl br>forC" snNl fn ll. Th i.s 

rainft.~ll varies from ar.i.d hills at thn low,~st clevntion to sornH 

substantial rainfall on the top of Grnnd Hr.sa. Doth ~.idC"s took 

Js~ue with the other parties 1 pract.i.ces in f<l ilure to operate 

storage reservoirs in such a manner as to bypass all rainfall. It 

was admitted by all parties that nom~ of them jn thejr rcsp~Jctivn 

op0.rations of storar;e rights do, .in fact, bypass through th8 storor;e 

reservoirs any incre~ments to storage deri~ed by rRlnfRll. 

]2. tt js signlflcant ln thP. request to the Court for 

automatic recording devices on many of tlm d j tchcs or reservo irs 

that an automatic dC'vicP. is not self-e:xncutlng and can do n oth·nr. 

to eliminate improper water administration~ Their sol,.., purposr is 

to gather information to make admlni stratlon .in the furturr. mm·c 
-

accurate and as onP. of the witnessc~s test.tfied "to prcsr.rve fact~ 

for a l:Jwsuit". 

C. CARSON LAKE 

1. Thf' Court finds that Car r;on J.al'::e is not dra lned in 

the fall and is IIS8d by the Defendant for munlc i.paJ purposes ln thr. 

early sprinr, and up to run off time. It ls 0-quipped \>Iith an aut9-

matic device to record discharge and hns bean s l nco 1965, but is 

not operated year around. 

2. Carson Lake h3d certain spr.ings in i.ts rc~ !3n rvoir 

bed which were tributary to K:Jnnnh Creek be forB th~ lake wns made 

and there arn cP.rtain stream tributarias to Kannah Creek from th~ 

southeast drainage area above thP res~rvoi.r ,.Jh.ich are cnpturcd by 

the reservoir when its valve is closC'd,. ThesP stre::)ms and spri.nes 

are such as to _prov jde som~ year arou.nd fJ ow \>Jh.i.ch has be0n dP.tPr-

mined by measurement by the water offic.i.R] s to bP. l. R sP.coml f e pt. 

The d::)m for thP. lRke does h:we some Jenks whi.ch below the dam 5hortJy 

join th~ K~nnnh CrPrk mnin ~trrnm. ThP Jnkr tn part of thP mnin st~m 

straam bed of Knnnah CreAk and a bypass c~nal ::)llows dlv0r~ion nf 

thn rna in flm1 arounri the north s.i dn of thr ] nkr and bnck into j tn 

natm·al stream bed. 'l'hir; bypa~;s cannl clnrin~ run off l ;. fi.llcc1 
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wtth !;nm.r ot lno~t rlnrtnc o port or it;, filline pr·rlncl. 'l'h\;, \oi:-Jr. 

admittC'd by bot!J 5idns nnd vi.r.vlc d hy the> Cottrt on i.ts a lr vi_,.,,., of 

thP. area on t·lay 23, 196R. 

) • B~r.nu;,e of its J.m.,r P.lnvation and P.Xtro 1argc dra.inogP. 

basin, Carson Lake is one of the first reservoirs to fill and yet 

lts priority is qnitr> ,itmlor to most of the pertinent vmtcr rights 

involved. It filled first ln 1967, by Nay 24th or l~y 26th at tlm 

la tc st \oJhen the senior Hlghlinc DJ tch had not yet filled. BPi ng 

(n the mnin strenm of Kannah Cronk below several othFr reservoirs 

and ,.,here Kannah Creek al\oJays flo\oJS !':omr. watr.r r0gardless of temper­

ature, Carson LakP. mu5t have taknn soma \·Hlt.P.r out of priorlty .. 

4. DefP.ndant has offered to allo\-1 use of Carson l.akn as 

a suree tank and it is well situated for such purpose. 

5. There being no evidence of thn mctent of leakage 

through the Carson Lake dam it is not conv.i.ncln:': to thn Court th<Jt 

1.8 second fent is necessarily too hi~h a figure for requir~d by­

pass from Carson Lake \olhcn Carson Lake lost depth through 1967 summer 

when it cmntantly bypassed 1.8 second fP.ct throur;h its d i.scharec 

valves. The same is true of the evidence that wlth thf.l dJschurr,n 

valves closed and Carson Lake sp.illing .in Augu5t, that !lpiJlar;c is 

constantly less than 1.8 second feet. 

D. T\•lliNTY-FOlffi HOUR HULE. 

1. The \-later officials, to a substanti<Jl extent but not 

consistently, allow the ~torage of water ln junior pr i orjty rP.ser­

voirs only after each senior right has rceeived its full dccrf.'ed 

J 

flow for a constant twenty-four hot~ period. Because the str8am 

fluctuates every day, this means that the peaks abovf'\ the sol .id 

twenty-four hour low flot-1 arc dee me d flood \oJatr~r and allm.zcd to bn 

taken by ~ny hcctd r,atr. rtl.Jlc to cntch thf! 5:3 td flood \•!lltc r rcr;nrdlf'!iS 

of priorlty. 

2. f-Ir. Hood row Saunders admJ ttco thr. re> i. s no prac t teal 

,·-.f7 -/{c) •. .._...._.. _____ ~~~==~~~==..:..::::~~==== ---- ···--· 
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tnJcPn by thr. ~Tunlntn t:n1nrp;nc1 h~"'rlll p-<!i;P \·Jhle\1 i:; ,jllnior t.o n1o;,t nf 

the said rosPrvo.irs. Likel>li.!;(~, bocausn thPsr. J>~"<~ks urc some~thnt. irrt­

practlcal to irriP,ntr. with tvhen not n ~o] jrl f) 0\•1 for t\oJ(;'nty-J'our hour : 

Nr. SaundPrs approvP-d allmo~ing thfl 11 i ~hl inc Ditch (not full) to by­

pass thn p~aks and aJ.lm,l th0 .Tun ·iata F.nlnrp,0cJ hr~ad [~:.llP tn tnkr. thl"\ 

\>I::Jtr.r for storagf"\ nhflad of ro servoi r ~ ~~nior to thr-- .Tun i at a r•:nl n.rgnd 

Ditch. 

E. PlmALTJES J•'OR ILJ.gGAI , STOHAGg. 

watf"\r official~, thA mid or lntc summer rrlease of the watf"\r ~r~ntly 

ben~fited the direct flow rlecre0s. Ar,ain in 196'l thr nssrrtrd i1lrgn 

storage in ITallenbf'ck Re Sl'"!.rvoJr ll2 and thP. Dnep Crc>ck Hr sr-rv o i r t·m s 

not d j schargcd by the \olatpr off ic.i als unt i 1 Octobrr when it r.rratl y 

ben~fitert the Plaintiff comparrrl to nn immediate di.schnrf!r durinr, run 

off. Plainti.ff's first df'mand for rrlNJSP of it camn not in run off 

per 1 od but in Ju] y. t.fr. Ke 11 i nr, t.n a ssrrt i nr; thA n lrr::J,l storngn in 

DP.ep .Creek H0sr.rvoi.r on Hay 21, 196'/ brcnu;.n thr lfiehlinr Ditch wan 

not fuJl, foile'd to rccogni7P that thr> Sr:'nior ,Tuniat.o T>ii:P.h Hus fulJ 

that date and that th~ said R~servoir wa~ itsf"\]f ~cnior to thr> ~i~h-

linA Ditch which wasn•t full that datr>. 

F. tHCROSTRA JNF.H. 

1. It was undisputed that the Stadleman Brothers of 

the Pool requested the water officinls to chang•:>. P1<Lintiff's dtvr-r­

s ion of the wnter cor.dng as a c1 i.sch:Jr~r from the Defcnd~nt ':l micro ... 

strainer. The discharge rwts somn WJtnr con:.tantly anrl ~;urges on 

frequent occast.on.:. Thts flow procef"\dS throur;h a nnturaJ draw wh.ich 

the Court finds to be> trjbutary to thn T!orth Fork of Knnnnh Crcnk 

wh.i.ch in turn is tr lbutary to K~nn:1h Cr~r-k. Thf"\ P 1 n inti ff, hmoJr~,JPr, 

diverts the floH from th~ nat11ral ciraw \orithin 111,. n!' a ml10 o.f t.hC' 

mi.cro;.tra.tnr>r ann runs thr> \oiDt"r throur.h U10 Hr:';,nrvnir Ditch to 

Plai.ntlff's lmtn~. 1'his fs th0 snmn H"~"rvnir Ditch \oJllich cnrri0.s 

PJ.ni.ntiff'~ \oJ:Jt~"'r from thn .Juniata """"rvoir to his land~ .. Thr .. 
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Hf";.;rrvotr in th"! h i.ll. s irl~" to .,J h .i ch thr- ~flll'h 0rHl nf tllr· .Jnn i rd.n 

Rns~.rvoir dnm nbut~. It 't1::JS not di!iput('\(1 by t:hf' opponr>nt~;. l:hni: 

Pl::~intiff found s~id ~pring to bP non-tributnry in th;:Jt: it t.IOuld nnt 

1 ina of Ilalln.nback #1. 

3. If as l~nintiff t~Gtificd, n pipr once cnrri~"'d thr 

that such bypnss of thP R('\scrvoi.r Ditr.h n:; a divC'r!iion i :; not: prr:.0.nt-

ly nsnd. Tho Rr.sn.rvoi.r Dltch l·I::IS in r->'Y.istnnct"! prior to thn construct-

ion of thn micro!;tra inr-r and thr. Pl n int iff mndo no ctv~n~r: in thr! 

Rr.!icrvoir Ditch to pr('Vf"nt sai.d ditch from rliv~rti11R this f1ov1 from 

the n:.1tural drm·J .in l.JhJch it T'lm::;. Thr Pl:-dnt.iff rlid nnt r'!PVI"'lr>p 

n. .TITNJATA JmLiiHGED P. RSTO:RVOJH AfJI.) HAJ.I..EHHF:CK HESERVOJR //1. 

1. The dncrr.e wh i ch provirlns fo.r thR fill i.ng of.' .Juni :-tt.a 

Rese.rvoi.r nnd Jun.inta J•:nl.argerl H~sprvntr i.nclltrlns thr 665 ncJ'" f0r->t 

of wat0.r for ~tock l·tab:~r vlhich \·las thn last fi.llin~ appropri:~tion 

taken to d0crcc. Thus in ::J yNl.r \·lhNI tho N•sr-rvoir do0r. nnt fill 

this stock \•mt~r df'Cl'PP. i.s the onf.'! toll! ich is s•10rt0d. Thn t·,..:.;nrvoi.r 

cUd not fill in J 967 :md Wl s short. of f i.ll i nr; by an amonn I; in rxcn s '1 

o.f thi.s 665 acre feAt ::;o th.:~t therr. wns no rPstricti.on by dr>crnn 

on thn use or the water .in tltc rcs0rvoir to J ivcstock pur·ro3ns only. 

DefP.nd<:~nt for the last ten yoars .us a l'r>eul nt ing basin nncl b:1s not 

used its fil.lin~ ri.eht by di.tchcs 1tJhi.ch us0 thP ..Tanintn Hr.>~r>rvnir as 

a conduit. The .Tuniata Rnlargt:-rl Hr.s~rvolr br.dng a ,junlor rr>~crvo.ir 

has thus gotten .the full bPnnfit of thP non-u;.n of th0 l!allnnb•=-ck 

RP.servoir fj1Jin(; rjght~. 

3. Sub;.tantially f.l'cater hr.ad of \·Jatr .. . r is rf'qnlrcd from 

tl~ Jtmtata Enlnrg~d ResArvoir to supply stnck in thn wintnr to 

rrP.vcnt freeze ups th(ln js rnquit·r.rl for thn nctu:Jl con-;u-,ptinn hy 

thr! J ivc!:tock. 

abr.oJ.utP. the 665 ucrc foot OPere~, thrl C}tl:)nt.it.y o[ \·Wtnr WI~ not 

... 21-
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decreed to att0mpt to obtain good qunlJty stock watE-r on Purdy H~s:~ 

and to improve the quality of the water down stream on Kannah Creek 

for winter usc. The Court bP.l.ieves the Plaintiff was a participant 

in the pre-trial discussions between the attorneys and thP tvitness 

who testified when the conditional stock water decree was made 

absolute. 

II. THE BOLEN, ANDER SOli AND JACOBS DITCH. 

1. ThA Anderson Ditch used to fill point Reservoirs 

(Bolen, Anderson and Jacobs RP.servoir, Dol~n Reservoir, and Anderson 

Reccrvoir No. 6) carries no decree as a direct flow decrne. It 

diverts water from Coal Creek and acts a a.toJatershed capturr. d.itch 

in the first part of its course before it crosses the diviclr. from 

the Coal Creek watershed to the N .... rth Fork ,.,.ntershed. 

2. The decreE' for th~ Dolen, Anderson and Jacobs Dttch 

is a direct flmo,~ decree and not a dP.croc for reservoir fill .in~. 

Though its head gate is no longer op~ncd in the fall so as to divPrt 

water from Deep Creek there was a variance in the 1966-1967 winter 

when it rema.ined opened. Defendant's -witness, Hr. Vli.ng, admits that 

.thP. Bolen, Andr~rson and Jacobs Ditch is U!~Cd by the Defendnnt to ru] 

the point reservoirs and that no records are kept on the rxtcnt 

of fillinr, of these reservoirs or their. discharges. These res0rvoirs 

did not fill in J967. 

3. From the location of the Bolen, Anderson and Jacobs 

Ditch head gate when the valve is closed on the And0rson Reservoir 

No. 1, there is no \ol<lter to run in the Bolen, Anderson and .Jacobs 

Ditch from its head gnte. Yet said ditch is senior to thP storngc 

rights for Anderson Reservoir No. 1 and Ilo. 2 which are also ,jun5or 

to the Hlghllne Ditch. What water flows in this ditch prJor to th~ 

spill.in~ of Andnrson Reservoir No. 1 must derive from the ditch as 

a captur~ ditch for the vmtcr shPd t>lhich it crossP s en route to the 
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r~ orth .F'ork drn 'i.n~r.e. 'l'hc DoJ en, hnd~;r :ton nnrl ,rncob;. I ) i.tc-1'. n ~ o 

capture d.itch colll~cts Y~ater from about )-1% of tho Y.:Jnnoh Cr0ol< 

-1• , 

\oiatcr shed area. The Ander son Ditch c::~ pturc s Y~atC'r from an ;'!rea about 

1% of such watArshed. 

I. EQUITABLE RFLIEF. 

1. ThC' evidence produced through Mr. JAx wn;. undi5-

puted that the 15% shr 'ink ch::Jrge-d en rn snrvo i r runs be ttoie en the 

pertinAnt reservoir and the USGS Gnuglng Station, is cY.cessivc~. 

ThorP. was no tc st lmony to ;.hotoi the acctlracy of thj s f i g urC' o r thn 

accuracy ba!: i s for tho 5't fir,urC' \.Jhich 1·1r. ,Tf'x sue~n stf'd. 

2. 'l'hr. mmmt:Jin rr->~crvoir;., rxcllld tna Cnr!:;on r.nkc, 

control only 19~ of the Kannah Crc('k watnr ~hrd and i. t l·JOul.d tnJ~E" 

b·Ielvc men du.r ing runoff to man each rPsr.>rvo i r va 1 v(:. during run of r 

tlf strJckly ~nforcc prioritir.>s of storagP. Automatic recording 

devices on inflow water sources to Anch r~~nrvoir arr impractical 

and unfer~si.ble. Th.is is durJ to the fact thnt most of the rcsorvoi.rs 

lay in n stream bed wh.ich runs no watP.r f"XCC'pt durinp, runoff and 

such stre::~m beds evAn during runoff do not ::~ceonnt for vr r~' substan­

tial sterner from snow mP.lt directJy .into the re!:ir..rvolr without be-

coming tr ibutory to a def lnnd stream b0d. Automatic record i.ng dr.v i.cr· 

on gage rod levels os a function of ti.mo could provtdP valunblr in-

formation on the correlation betvJrcn peaks i.n dotom!ltrC'am Kann::.~h 

Creek and peaks .in storage; s trni larly for 1 m-1 points in r;a ch. 

3. 'l,o close thC' rc sorvoi . .r valvc s d n.r inc runoff rertu i.rr:> .:: 

hardship, danger and extreme time. 'J'hc evidr>nce is full of t0stimony 

jn this respP.ct, particulorly the t(•sti.mony of Hr. \·1. K. Hranbury 

and Hr. OrvilJe StadlPman, (ro: 11)63 Chambrrs Rr.scrvoi.r P:xp0ri.rne0) 

l+. The r:;ourt b"l i.PVP.S ti lt? hr.ttPr log ic from d isputcd 

evidence is that stora~"' jn thc• re~rrvoir;, on tltn mo,mtai.n top dnes 

lcvr.l out daily pNtk~ tn the Kannah Crrnk f)mll, \·lhrn comparrd tn thr 

lim.i.tcd evi.dP.ncP of the drstruct.ivr pr~k :.rrl JmJ runoff fJows trstJ-
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f trrl to by fl.r. \o/tlhur Rab,....r \·Jhrn f0'\IJ or no rr:;rrvo1t•z \owrr on thr• 

mountain top. 

5. The 11dam 11 nen.r the hi.ghway bridge across Knnnah Creek 

is above only the Ponsford Dltch hf.>ad eate requiring only .60 secon(l 

fent f1 ow beyond the 11dam 11 • \'ihenPvPr water tn e:xcP ss of thj ~ amount 

j_s rllnning over the 11dam", the administration of the str~='nm i~ 

wasteful Wh~=!n all dncrees are not full up strP-am. ThP. d0r;rn<? of 

\oJa stefulnl='l ss must be rnlated to rea sonablc ta j hmtnr "Jltf'r in~ Kannnh 

Creek below the J.owA st hnad gate above thr. "dam11
• Runs of 1.0 to 1 .. 0 

second feet of water over the dam are unr0a sonablr> nn] f'S5 r0 latC"d 

to some accident ~uch as a mnjor ditch break. 

6. Sno\oJ rlams do "ffPC~t surr.c s .in Y.nnnah Crnnk hnt nrr-~ 

bPyond thP control of t>tater Usf'rs or "mtC'r o!'ftciaJ s. 

All of thP. abov~ finrlinrs are madr to the ~ntisfnct·ion 

-
of the Court ba sP.d on proof by a pN~ponrlPrance of the r->v idnncC!; 

whether basrd on admissions agn inst irt ter.0 ~t, undisputnrl te !ltimony o 

testi-mony i.n d.i.rect conflict. 

GOHCLUSTONS 

A. Finding A(2) \olas th~ bn!>i.s of tho r.ourt's dc~tnrm .inati.c 

that the testimony of Pl:ti.ntjff and CJydc Jlallcnbc~k in Plaintiff's · 

rebuttal cas0 should b<:! limited. Untjl aftrr thn Notion to Dismiss 

had beP.n grant0d as to most of Pla i.nt.iff 's damage 5 and tmt il CVP.tl 

after Defendant's total case, Plaintiff did not offC"r to provP. that 

a specific sized head of water was necPssary and unavailable in 196~ 

to op~rate his ranch irrigation systPm. Becaus~ of tract layout 

and the extra length of field creases, he offAred in rebuttal to 

prove his 1/4 acre foot of \-later pPr acre formn1 a co11ln not be appl 

as the Court used it. Thn minj mnm non-flnctuat i.n~ head nf •:Jntnr 

Plaint lff had \·m s app.r.ox t.matE"ly 1/2 of thP m;Jx.i.mnm hP-ad hr would 

rr.cc.i.ve i.f h.is rio. 4 ri.ght, thP. ~Tnni.:1tn, ::~nrl thn Hi.ehlinc vJnrn all 

full. After th(' Notion to Dtsmi !Hi jn p.'3r1; '\IJas r:rnntr.rl, noth inr. in 

thn Pool :1nd th~ D~fr>nrlant 's ca~os reopened thP. .i ssnn of thr> water 

n~eds of Plaintiff's spccifi.c ronr.h. 
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Jf Plnintiff had npplind th0 qnnnti.ti~"s of \·mtnr avGi l :thlr 

tn h.im nnrl shn\m rliw""~ rtod to his ciitchn:; i.n 1967, th"r" :-;honl r.l hav" 

bePn no totnJ r.conom I c loss in that yr.~t· to nny of his tracts. All 

th i.n water w1 s nvn ilabl.o to Plll int tff dur inc May rnnof.f ::mn woul d 

have prodUcAd tho wtntrr pasture hA trir.d to produ~e. 

Aft0r cor.recti.n~ the fi.ndint; as to thr-- FJ.&\1\-J Ditch, Finding 

No. 13 above, therA r0mains p0r Finciings lll-, 17, lR, l9 nnri 20 no 

cau:;al relation bct\·lr.cn Pln.i.ntlff 's claim(')cl part.la1 ocon0m.i.c Jo~5"S 

in 1967 anci the Defendant or tho Pool's allel!rd ilJ.0r,nl approprl~t-

ions. 

A,ea.in if Pl.a.tntiff hod nppli.Pd the quantit.irs or \·I:lt.~"r 

avn lJ ab] e to him .i.n yPnrs pr i.or to J r)G7 thorn :;hould hnvr hrrn no 

total r.conomic Josn to any of hfs tr~cts. 

Though PJaint1ff's Exhibit G dcsi.gnotPs no loss br.forn 1967 

except for total economic Joss. AftPr P,rant.i.np; tho moti.on to dj!;rniss 

inpart thn Court a]J.ownd Plaint.tff to proccc~d as to partial rconomi.c 

loss for 1966 ~s "Jr.ll as 1967. 'l'he main con:)i.dP.rnti.nn ,,,as thr. 

Def(mriant'5 FL&\o/v/ Dltch. Pc.r Fi.nriinr:s ?.9 :Jnri 30, the Plainti.ff 5ho\ol­

ed no basis for such damn~es in 19~6. 

Thn Plaintiff \.Jas obligated throu~hout to mi.tir,atn h i s 

d3mages by us1nr, all the sourcr.s of wntnr available to him, SAC 

Denver vs. Hoble 1211- C~Jo. 392 , ?-37 P2d 63'/ (l.g5~) nncl thr Court is 

not convlnced he did so. l•'or certain theN! are inntanr.ns prov~n by 

the evidence of i.mproper taking by Dnfnnrlant and possibly the Pool, 

but Pla.intiff faJled 1n hts burd f! n of proof to show thcsr. imp.ropriet-

ies were the cause of his lossq s. 

Plaintiff ignored in his proof thA usual mcas1uc of rl~mages , 

namely, loss of m::Jrkct value of his ranch over the p~;rti.ncnt yr.:1rs 

whnn significant acrcr.ge becDrlE' of no crop vnl un, ~r>r Dandr("n vs • 

Cour1ty Comr·li;,5i.onnr 5 11111 Colo. 3113, ~t 3'•H, 356 P~d :-~ 93 (1 ~?60) • 
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failed to shm-1 th~t from thP. J ost sal r> vnl U'"' nf t.h0. hay or 11n !;tm.'t7 

that he had ch;duct,..d thr costs of prorlucti<"'n, n,-.n\'f''r vs. n oble 

supr~ at page 395. 

D. Thr Court is w'='JJ satt~fJ,..d from its finriines thnt 

th~re are ~pcciftc instancrs and prnbablr> instancrs of t~kin~ watnr 

out o.f priority by tl1r PJaintiff, th0. D~fendant, ann thf"' Pool. The 

Court '\-li1J rP.qn.irP adclitinn~1 dat~ P·1rti.cnlnrly :.-.r; t0 thr> timi.nr; of 

di.vr->rsi.ons and stornv:r> to assist .in proprr adrnini~tratirn of Knnnnh 

CrP.C'k. ThnrC' nrr> cor.rc•ctions in the clistrfbntinn to thr> prior i ty 

holders whf.ch c:m bn nccomp1isi1N1 by a <if'er~,.. in equity ·b:Jsr>d nn 

the findings of thn Court. 

Undr>r thn F'rf>-tra il Orrle.r, Pa.ragrnph J, t.t>1:. i s::::ll~? of 

Def(>ndant•s Cross-clnim No. J concr:orninc thP rj~ht to clnsr-> t'f~sor-

voir valVAS in the fall ~nd to lonv~ them clos"d all wint~r was 

deferred to s S(>paratP. proccnd i nr; to follo'\>1 tria 1 of thP d~P1ar,r-> s 

action. TTowm.'P.r, .i.n thr. cours~ of trinl substnnttnJ P\'idnnc<' '\tl::ts 

submittGcl on this isr.u8 and thr. court h::t~ i.nclllf!Nl it:; ftnrllngs on 

this lsstt8 to the rxtc--nt of thr evidP.ncc rmbmittrd,. 'I'hrsP 1'inclinrs 

should be of benefit to counsel in thn nE>fnrrcd dc.torminatton and 

should be binding unJer.s i'urth~r f'V.idP.nce is produced. 

C. By the P.rf'-tr i.al Orr]P'r, Pnr:1vr~ph 1, l: l"~r Dr> fr.nrlant '::; 

Cross-c]ni.m No. 2 was defP.rred fo.r dir.posi.tion i.n a srparat0 pro-

ceeding. Again the Court has made crrt~in findin~s concerning Cnrson 

'Lake to the extent that the evidence' d.isclosod f~cts conce.rninr. Jt 

and again these may br. helpful to counsel tn ::1 lat"r sepnratr. o~t.er-

mination. 

It does appear that tlw drtr..rmj n~t.ion of thr nrcn ssa ry 

bypa sr. amou.ntlng to 1. H S(?cond fret ts ::m adm i n.i stro t i vc drtrrm i n:J-

tion by the Division F>nr,.in0e:-r. The OroPr brdnp; ::Jdmini.strat. .ive, th~ 

Defendant must PYha U!'it .its rr-:rr.nrl i e!'1 th1•our,h th~ Stntn Ji:nl~ i nef'r 's 
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~cirninj;.trnti.vn }l.roc0dllrcr> b("forf' th,... l!>!Ht0 is vnl.l.!l1y hr.l.'nrr· t·.}lr 

rAmE?d ten have he en e:~.hauzted remains npPn ~nd Wl s not tollcl~cd upon 

in the present trial. 

It ~hould be quitC' bcnnfici~l. to the acimi.nistr::1ti.nn 

of Kannah Creek that C:trson L:1J<e b" u~ed as a reGulnt.ine; ha;..in nr 

surge tank to control somo of the m:trn mn f1uctn~t ions in thr> :.~trram 

during runoff. Th.is use of Car son Lak0 has bc~n offered by Dnf-

end ant, .its soJ e mmcr • 

.Any l0:tkagc through the dam of a rn~cl1voir bPcomE's a port 

of the natural stream bnlow, se0 Comstock v~ .. H::ttnsay ~:15 Colo. 

Jl~o4, at 256 133 Pac. 1107 (1913), and c:tnnot be nsf!d by th<" rPsn.r ... 

vo.ir ownPr as a crcd i.t :Jga tnst vt~tcr ~~lei ownr.r is ni.hPrw.isP r0-

quircd to by-pass. Thus tre D~fP.nd8nt can •t .rPducc the! nmount of 

1.8 second f£->ct of watP.r to bo by-passed thrnUJJh i.t!> di.schnrP,c tubn::; 

at all tlrnP.s, by the amount of any lP.ak:tr,o throu~h its dam. Or>fr>n­

dant m::1y repair the dnm to prevr:mt such lenka~~n. 

D. The Court can find no st~tutory or casP. nuthority in 

Colorado to support the so ca] led twP.nty-fotlr hotU' ruJ n . Any pnaks 

in the stream even though not suff.ictnt tn snppJy a p.l'.iori.ty for 

a full t"mnty-four hours, st tll must be cli!jtr j butr.d .i.n thP nrrk· r of 

priori.ti.~s for thP. r.ortion of thP d:.Jy nppl icnbl c. · 

In opf~rating the strcnm br-llo\.J thP. USGS caging station, the 

water commissioner must allm.J the pP.aks to be taken by the n0:r.t 

,junior appropriotor Jn order ns each senior decrE-e is filler1, rc~ord­

less of whether the soni.o.r decree is filled for only n p::~rt i nl day. 

\'ihen a peak in the stream is suff ic .tent to supply \.J<Jtf'r to ::~ mo untn in 

top rnservoir, though for only pnrt of a day, thn DP.fPnd:tnt onrl the 

P0ol may call for samr>. 

DP.cl<Jrinc such peal{s as 11fJ ood 11 ...,mt("r :=~no allowlng f.t to 

be taknn rngardloss nf priority by whntrvP.r ditch tender is abJ,-. to 

- 27-

~='::7.-- -==:==:=======:-=:--· -·- . - --



) 

J 

( . •": 

• 

accept tt is not :"1 propPr ndmi nJ 5ll':'lt tvr !;trp. 

E. The Court concludes that tho pr~nalti.rs for past il]t:'P'nl 

storage in the mountnin top rcsr.rvoi.rs hnv0 not bn0n prop"rly nnm.injs­

ternd and that more immedlate rele a~<? of any i.l.lP.r,nlly stored watnr 

must be effPctcd. The responsibility for such dctPrminntion of im­

nroper storage rnsts wjth the wat0r officials and li.krwisr thAy havP 

the responsibility for scning that s~td wat~r is rPturnrd tn thr 

stream timowisP so as to most nearly placP the intPrPstrd partir~ in 

the posjtion thry \•tould hnvc> b~ 0.n in han thn stornt;P not sn tnln"!n 

place, see thP prov.isions of J963 c.n.s. J.l+q-1.2-11 for nn~lory .. 

ThP dr>lay of thr rrlens0 of i mpoundN1 "totatrr i.n thP. past hns bnr.n 

unreasoGable. 

F. '!'hr. Hi crostr::l inPr d isch:1rp;r is tr J bntary "':1trr to thr> 

North l<"ork of Kann::~h Creek ancl. cann<'t be t~kPn by t.hr P.csr->rvo i r 

Ditch by the Plaintiff if tt can he:- nr;rd to fill morr scn1or rlrcrrr--s 

on Kannah Creek, sec Dolpe-.z vs. JIT.i.:x 96 Col0. 51,0, 1+5 P?d ~76 (1935). 

The flo'\ol 1. s small and sporadic and :.~n admj n i.strativP. detPrrn .f nnt ion 

should be made a:; to \oJhet.hP-r or not s•Ich flow can hn of benr-'i'it to 

a senior dacrer>. 

G. Th<' argurnont \oJas rai.sr.d a!'l to \.JhnthPr or not PJa.int.iff 

could be req uirr.d to pipe his w .intn.r stock \•mtor supply from its 

source in the Juni<Jta Enlarf:erl HPservojr t0 its placP of u~n to pr0-

vent thr> rr:ore P.x.tensive wat(>r ns~ rP.quired to kN'fl thn c:ntch onPn in 

free.?.jng t-mather. 'rhn Court concludes that Utr. Pl <~intiff 1 ~ USP of 

water to keep thF.! ditch open to suppJy hi.s stoc){ ls not unrr><~nNHlhln 

·and that the lnw doAs not imposP upon him thn r>Xp~nsr> of thr piping 

system '\olhlch "toJould usn lr>ss "mtr~r. IJj~ ur.r. is rrar;onnbln, nnd it 

is l.i.keHis~ bPnefic tal under Colorado \-1:-Jtcr l m·IS. 

H. Ander~on D.t.tch not be j ng a dPc~re no r iP,ht must br trr--at.-

en as on appropri~ti.nn .itmior to all othnr ri~hts list<"'d in l•:xhi.bit A. 

ThP r.f~;ht d.ivr.rtr>d through it Must hP uli.li7.rd onJy t-lh<"'n D(•fr.nclnnt 

c::tn shm-1 that it dors not nrpr iv0 nnr, i or nrc·rrPs 1 Drfc>t1d:mt m:'lcln no 
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Kxhibit A. 

Th0 Bnlen, AnriPr~on nn~ Jncnh~ ry itch cnrrying n ~irrct 

flow i.rr igr-1t ion rtncren c.nnnot bP usnd 11ndr·r i t.s df'cr•"'n by th~ Df' f ... 

Pndnnt for a fillin~ right to two point rn~nrvoir~. ThnsP rPn~r-

voirs and thn installr~tton of R3ll~P rods and outJ~t Hi.r-r~. 

Thnrr- i~ no l.<t\-1 t.hnt pr"v"nts t.hf' Roh·n, llnrt~r~on an) 

Jacobs Ditch or th0. Anderson Ditch vli.th ·in thf'ir rf'!.':J'lf' Ctive prinrltir->s 

t.hnir conrfif' in crosfiing thr. vmtrr~h,:.n. 'T'h"r" t·ms n n thinr, in thn 

priority as to tlw Bolrn, Ann"rfi('ln :3nrl ~T:-~robs nu:r.h. ~~~ t.n thn 

Anderson Ditch, .if jt cnpturn!~ or coll,....ct.fi nut of pt•int'i.ty, ~•tr.lt 

Dl!_ch must be cut to rrturn thr.> c:1pturrd \·mtrr to Conl Crnr\{ b~forr-

lt pnssr.s over thn .ridgl"' jnto thn n,.,rth For]': r'!r:1innr,r bnsin. 

I. Df'tf'rminntion of shrink .in rr~0rvoir runs b,...t\.Jnf'll . 
r~~crvoi:rs and tim o i stribution d itch,....s dovmztrenm .i r, nn ndmini $-

tr:.Jtivc function of the ,,mt"r nff.i.cinJs. Usr- of :'ldministrntivP 

rE?mf'd.ies to rf!df'tf'rminn rmch ~hrinlc m~y b" rN]n,....r:tN] hy an intf'rc-.~t ... 

Ji:vrm thP maximum summnr rninfnll rr~fP.rrPrl to in thr-- r-vid-

ence does not prodtlC" sufficiPnt !itorng,.... 0r st.rP;.I'l flow i:n Nllli.tnbJy 

wnrrnnt th~ rxpPnsn nf constnnt rl."'cordin~ rlcvlc"~ on any r"~~rvnir 

or djtch. No rrli.r->f has C'Vflr bnr.n rNJil(')stnd from thP t.,ntr>r nffici.nl;, 

to distribute this rainfall, but upon rR~u,...~t th0y mny dnt.f'rmin,.... how 

to measure and distribute samP.. 

The Plointiff, under 1lt8-7-16 of thP 1.96?. r~.R.S., must 

b£> allnvJP.d ~ccess to rP-ad tho vori.ou~ mPnsurine. dr->v.icf'!·~ :=~t Dnfr.ndnnt 1 

lntnlm "'h i.ch arn nm-t nndrr Jock :1nd kny to thr> Pl n inti ff '~ r.>xc] uslon. 

--·-·----
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the PJa.int .i.ff's first :Jnd s0.cond c:Ju~r-s of nctl.on, tlv:.l Flainti.ff 

has fniJed i.n hi.s burden of proof and ther0for0. sha ll ta i<P nothing 

by hi~ Complaint. 

IT IS FUTiTFER ORDRHED, IID.nJDirl':D 1HlD DECRF:ED by way of 

equitable rnllnf: 

l. The Court r~tain!; jllri~dicti.on 1.dth the nid of tll8 

findings herein rr.:Jdf' to dnterminP th0 .ri.ght of the 0\..rn,t·s of stnrar,r·~ 

reservoirs on thr.> top of Grond t-tcsu i.n th~~ Kannnh Cref'k wntArsllr d to 

close the J'(-!servoi.rs vnlves i.n th" .fall of th" ynnr for· tllf' fpll m1-

ing years filling rights. 

2. 'l'hc Cnltrt retains .iuri!;d .iction to df'tf'.rmi.n" ,.,hr-tho:..,r· 

or not the TJ?f011d:mt has cxh::~ustf'd thn ::~dmi.nistre~tiVP rPrnrdics to 

redetermine thf' propc•r mea surrmr.>nt of noturnl flow of Knnnah Crc:><>lc 

which must be by-passed throughout thn y0nr nt Carson J.nk:P. If the 

Court has jurisdiction, the herP.in containf'd fi.nd in~s \•till lJC' c omc 

appl.icable. 

3. As soon as acquisition and instollation is prncticoblc, 

the Defendant ond tho Pool \vill supply adequ:Jte automatic r r? cording 

devices to record gor,e rod leveJs ns n function of time for Jlnllc n-

beck Reservoir No. 2 and Grand ~1P !;a Rc sC'rvoir No .. 9 :Jnd \oJ i.ll k.4"'ep 

the data from thC' record .ing dcv ices to~e>tht:>r "' i th dr to il.r-d dntn on 

discharge of the reservoirs for one season.. After rf'ViC\..r of tho 

data as a rcflnction on the f.indines in th.is proceedings, thn Conrt 

will determine whether additional measnr.ing dcvlcn!; or sh l ftine of 

the existing devices to other resC'rvoirs is appropriate . 

4. The water officials shall ardor the closing of the 

reservoir valves for the 1969 runoff S~JAson according to the pr.i.orit. 

of said reservo.irs. In so do:inr;, use of the so cnllc<~ tl.llf.' nty-four 

rule shnll not: be uttlized .. Closing of thP. val ves on onn or mo.r~ 

rns<n·voirs on thn snm0 date shnl1 he pc~rm.ittcd \tthr.rc thr- Hot:Pr offi-

c.i.nJs rnasonr~bly prrdict tnnt !lllch f'l<JY br. rlonn 1:!\t.hollt'. (lr-tri.rn,nt to 

. '71 
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4rHI"'r:;nn ::mrl .r.nc n u;, 1>.1 tC'Ir sho] 1 h" t n nrrl ,..,.r of ; t ;, <· ,.m::o ·: nf: i ·.rr- pt· i , .,. i l:y. 

nnntin~ n.f tltr hr.arl f!"tn for cli.vrrs.lon hy Anrkr:.on D.itr.h out nf Cn:1l 

Crrek shall not bP. hnd nnt 'i.l a11. decrP.ncl r j ghts h !'JVP br.on :-;uppl i Nl. 

5. CommC'Ilcine w:i.th thr 1.969 run orr sonr;on, tlw Court will 

r0qui.rc th~ Dnfen(lant to pl:Jco a nmn in r.harr;r nf th0 focilitJes at 

C::~rson T.altc". Sahl person shoJJ be reqrtlrcrl to ma i ntain snffi.r.irnt"ly 

!'roquent rc>ad inr.s on thP. gnugr. rod of thr• T.::~kC' to P~t.:Jbl i sh tl10 in­

flm-1 to tho Lake and lilmwtso to nsP tho r-xi.sf:in~ automatic J'r.c orcl-

e .r or to maintain .rendinr,s on thr. n ischnrr.ro thr r c f'rom to ke rp an 

accru·ate rr:>cord thP.roof. Said pPrnon shnJ 1 al;,o bo requir e d to 

matnt::Jin a time r.orrPl.atod tC'mporaturr rN~ 0rrl. 'fhr \latC' t' off:ir. i ::llr; 

commnnr.ed in Kannoh Creok to ca U=>E' snb;,t::~nt i a 1 flnctuat i on s in til·~ 

vol.U!IIC of th~ st reom r.-xemplif i Pd by thos n flrwttlat J.onr. notr d i ll 

l~xhibi t ll on Noy l)th ::1nd th~rP.aftP.r. TJpon su~h not i cr, thn plnnb; 

at tne inlrt will bn rcmovnn and tho ~ischareP vnlvor. will bP clo5r~, 

(to the extent that only 1.8 scconrl f~"nt of ·~mtr->.r sh::1J 1 p~s~ tiJronr h 

thP reservoir) c~mmr.ncing at 1J:oo o'clock A.M- rlnily un~ ~o rrmnin 

closed until 11:00 o'clock P.M. ThP disnhnr~r valvn:-; to the r0~rrvnir 

~hall them b P. opnn~d to r;nch on nxtont, if poss i.hJ P., that tiH'rr. w i 11. 

be d ischargP.r'J Jrr>rn thP. lake betwr:>on 11.:00 o'clock P .N. nnd J J : 00 n '~lock 

A.li. th(! total omount of ltJatcr .impoundnd for t.hr! prior tl.-mJv, ~ ltnur~. 

Such prnc C'dUt'(? shn11 b0. continu~d nnt.i.l l>13t"r c"~ff.i.ninlr: r.ivr• n o ti,.r:: 

th::Jt Cnrsnn L::1ke con eommr:·ncc it~ n\-m fi.ll ine .right frrm K<1ntt :1 h Crr-ck. 

Thr.rcai'tcr Cr~rson fKJ]\0 ~hnl l b0 ol J m,rr-r1 to .f i 11 nnt il it. ~; p .i 11:; nr 

sufftci('nt in the strenrn to nll m1 fnrthnr !'tornr;n in :-rccordnn~r "dth 

Carson l.Akc priority. I.f carson l.ako ~hou l d comm,...ncP. sp ll J i nr:; bPI' orr 

the roncl of the runoff pP..r.jod, thPTJ durine thr n":xt t,,.,,..lw~ hnnr pPr7oc1 

from 11:00 o'clock P.n. to 11:00 o'clocl':: A.r1. thcl'e ~hall he a rli~charr: 

... 31-
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after i.t Js commenced. Thr nf'.Xt forty-rir,ht hom·~ thr r.,l-:-" !11lnll l·•" 

allmied to continun to r;p.ill unintl"'rruptN~. ThP nt:~c t fort.y-"'icht. 

cd by forty-~ight bourn of un.intnrru.ptr'Cl !ipill.inr,. Th!;. ::llt.r.t'J.ntinn 

will br cnntinuf'd thrrc->aft~r nutll it nppNlrs in thr h.istoricnl 

thA commissionrr~ ~hall attrmpt to notify thr Prfr ndnnt n ~uffi-

ano allow thr I'f'!:;rrvoir to finnlly rrrsnin fiJl0d,. AlJ rrcr.rtl;, r.r 

ana] Y7.~ thP. P.ffr.ct iv~nP ;,s o.f thn opc·'I':l t. ton nf thP r.r ~~r>rvo l.l' t.n con-

trol soml"' nf thr r~Ytrr:mr> fl.nct.unt i.onr; i.n t.h0 f:trrnm nnd .3 hr>~n· i nr~ 

"..t.i.ll ba hnd by thn Cou.rt to dr.tP.rminf" ,.,h,..t.hr.r or not to continw .... 
• 

or mod.i.fy such opPrnti.nc procrdures. If 1 ivjne faci.J iti(l s ::JJ'P nn t 

available to j mplcmnnt th.i;, Ord~"'>r for t.lw J <)(.9 runoff f.Nl r;on, t hn 

Dr. fend ant \oJ ill m~11co e1pnropr j :.~ tr. n rrnnr:nmPnt ~ tn pro•J i.clP for i mn l r>f1'1rn-

tntion of thi.:. Order bcfo.rc the 19711 t•rmoff r.~::~son. 

6. Jn thf' r>vnnt of future d0t0rminntion 0f any impropr' r 

storage and the 1rnpnunding thPrro.f by thC' ,.,nt.nr offici:Jls, s::1irl 

possibJP. dnt(? follo-...Ji.ng such dntrrmin~tion .::~nd nntl..c~ to p::.!rtir~~. 

The rP.sponslbiJity for ~uch d.;tP.rminati.on :;h.1ll rrst solPly '"ith 

parti(ls m::~y :,r~f'k 1·rlir.f froM r;uch rlr>t0rmin:.tinn hy h i;. avnilnb'J0 

7. In thr adminlstrnt ton of d.ir(:ct flow dr>cTN! ~, tr•f' 

vn.ir fi.Jlinr. nn1Pfi5 thr drcl·r c r;prci.fienlly c~ll!; for ~:~mn, pnr·ticulnr 

the Bnlrn, Ancl,...rsnn flr.d .Tncobr. Ditch nnrl thr lli~hl illr Ditch. 

. ..( ) 
· ·~· --,, I ) ' ·~ ..... 
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8 o In ~my rcqu ired d tscharr,e from ~my re sc~rvoir thnrr> 

shall not bn allo1tted ~s a credit against the required dir.chnrgr, 

the amount of any leakage through its d~m. Said lP.akage shall be 

deemed to be a port of the natural stream flow belmo~ th·:) reservoir. 

The amount of shr.ink to be char~cd ag;:~inst any run of reservoir 

t f I ~ h ] 1 . ] 5di "tn er or tlsing t w nntural 5trenm a!l a con~:..tl i. t s a. . rcrn111.n . "' 

until ad min f.strative procedures are uti li.?.ed to rcclP tr.rm i.nr'! snmr>. 

9. The Pool ::m<i the !)"'frnd:.mt did n()t act in hnd faith 

in resisting the e:r.c8ss.ively broad orders of the \o/:Jb.~r officials 

to reopen all the storage reservoir vnlves on Hay ?0 , 19G7. How­

ever, during the time this Court shall reta.i..n equitable jttr i sdict­

ton any bad fa:ith resi5tance to the Co1~rt 1s orders and i.tr; dire ct-

ion of the administration of the ,tatC'rshed sha11 be r,rounrls for a 
.. 

summary contempt proceeding. The Conclusions of the Court herc.in-

above set out shall be dP-emed a part of this DocrP.e to th~ extnnt 

they direct a spccif.tc course of action or procedure. 

10. The water officials must review their distribution 

at the Defendant's intake concerning the FL&\-/W Ditch, at the High­

line and Jtmiata Enlarged head gates concerning the ditch and rcscr-

voir priorities in bet\o/ecn them and senior to them, an~ at thr. 11 clnm 11 

at the lower end of Kannah Creek; all to avoid the abuses of oth('r 1 s 

priorities found on occasion to exist in findtne numbr>rs A-31, 

B-?., 3, 5, 9, D-1 and 2 and I-5 above. 

IT IS FURTHER ORDERED that: because r.; f t.he equitable 

relief it is equitable f o r each pa rty t o pay its own costs. 

oo;~g IN OP EN COURT, t.fay 1, 1969 . 
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~ Wo part of this decree shall in any case be taken, deemed 

~~ held to confirm , impair or in anY manner affect any claim of right 

~ property, held or claimed by any person, association or corporation, 

in or to any ditch, canal or reservoir, or any part thereof, or to the 

land or any part thereof, on which any of the same, -may be situated, 

or the land held or claimed as right of way of any of them, or any right 

interest or claim of property what'ever in .or relating to any of them. 

2nd. No part of this Decree shall be taken, deemed . or held 

as affecting in any manner, any question or claim of ri~t between the 

owners or claimants of any such ditch, canal or reservoir, as between 

each other; whether as part owners, or share-4olders therein, or as 

stockholders in any corporation, or joint stock company claiming, . or 

to claim the same, or any part thereof; nor shall it affect the .rights 
-i;' 

. interest, or claims of any consumers of wat~r for irrigation or ~omes-.. 
t. ic purposes, whether as part owner, lessee, shareholder or stockholder 

~n any corporation holding or controling the same, or as purchasers of 

water therefrom, as against the rights, interests or claims of any 

other party or parties interested, or claiming interest or right in 

or to such .ditoh, or canal or reservoir as owner, lessee, or part owner 

thereof, or as shareholder or stockholder in any corporation claiming 

the same, or as purchaser of water therefrom; neither shall it affect 

any claim or prio~ity made or resisted as between the parties using 

water for said purposes from the same ditch, canal or reservoir as to 

such water. 

3rd. Bo part of this Decree shall in any manner affect 

question between two or more parties claiming or owning prioritl~·s · 
herein adjudged on the same stream in any case, where the water in 

'•• ~r 

. .. 

. t 
I 
I 

I 

~ 

J 
l 
I 
I stream sinks and rises to ·the surface again, between the location, '· 

I I .i 

headgate of their ~espective ditches, canals or ~eeders of 
t,}.,:' •I t ; ~· • .} . J. ~~ 
• ., 1 l 

"'t*IJ.!.t~irs, or in any ·. ~· dispute as to th~ identity ·of the water : .. I! JJ~·!-: ;' ... ' .. ~ 
_, t ~~,.. '\ ~ 

ed bv either partv out of such sinking and rising stream. :lc7
, \' .• 

t1 t1 I J ·f·t 1 ;j 
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ThiS Decree shall not affect any question of priority 

between claimants, or owners of ditches, or canals used in whole or in 

part, for milling or manufacturing, or water power for other purposes, 

as to any water carried in said ditch or canals for said purposes. 

5th. This Decree shall not affect any claim, interest or 

rignt of any corporation, as to the right of priority in any d~tch, 

canal or reservoir, on the ground on which the same may be situated, 

Qr any question Which may arise between the stockholders thereof or 

between them and the State, people or any party upon the dissolution 

of such corporation, by expiration of its charter or otherwise, as 

to any appropriatio~ ·Of water or right secured by condemnation proceed­

ings by such corporation, during its legal existence. 

( 

6th. No part of thio Decree shall affect in any way any 

right, claim or interest now or hereafter held or claimed to -~y appro 
· ~ 

priation of water, made after the closing of the testimony, touching 

\ 

the construction or enlargement of the eitoh, canal or reservoir, by 

means of which said appropriation may have been made. 

7th. Bo part of this Decree shall be taken or held as 

adjudging to any claimant or present or future representatives of ant 

claim to any ditch, or canal or reservoir, or party holding or using 

or oontroling the same, any right to take and carr,r by means of any 

canal, ditch or rese~oir herein mentioned, or by virtue of any 

appropriation herein adjudged, any water from any natural stream, 

except to be applied to the use for which the appropriation was made, 

nor to allow any excessive use or waste of water whatever nor to allow 

i' ~r~~/ any diversion of water except :for lawful and beneficial purposes; nor 
~... ,, 
. !~,-. ·-.~ :. to allow the storage of water in reservoirs, when it is necessary for 

' immediate use for domestic or irrigation purposes. ~at no part of 

tbis Decree shall be taken or held to prevent any ditch claimant from 

flowing a .portion or the whole of the water that hie ditch is entitled 

to under this Decree, in any other ditch with the consent of the 

owner\ or owners thereof, and under the regulations, control and - ----- ... - -- - --
--3 ... -
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aupervia io_n _ o! _:t~!_!ate r oo~~-~a:o~-~=-~~~a~d Diatri:t 1 . 
8th. This Decree shall be taken, decree · a held as in-

., tended· to determine· and establish tlie several priorities of right- by 

· (_; legal appropriation of water from Xannah Creek, and the North Fork of 

l,., 

~- --

. 
Xannah Creek, in Water District Do. 42 for irrigation, of the several 

ditches, canals and reservoirs in said District, concerning which tes­

timony has been offered in this matter, according to the construction, 

enlargement or extension thereof, and by legal appropriation with the 

$mount of water held to have been appropriated thereby, subject to the 

several last mentioned rights and provisions. 

It is further, as to said ditches, canals ·and reservoirs, 

and the several appropriations of water, by means o~ them respective­

ly claimed in this matter, ordered, adjudged and decreed in and by 

the findings of the said Court, as follows; That said ditches be 
~ 

and the same are hereby separately numbered, aqcording to the date 

of their several and respective constructions: 

XANJUH CREEK DITCHES. 

No. 1. Wm. J. Ponsford's Ditch, 

No. 2. The Washburn & Downing Ditch, 

December, 1881. 

February 15, 1882 

No. 3. The Bales-Williams & Morrison Ditch, April, 1882. 

Bo. 4 The Sulliv~ Ditch, February 1, 1883. 

April 15, 1883.~ 

Kay l, 1883. 

No. 5 The Brown & Campion Ditch, 

llo. 6 

:rro. 7 

lfo. 8 

No. 9 

Bo. 10 

No. 11. 

The Smith Irrigating Ditch, 

The Northwestern Ditch, 

The Junietta Ditch, 

May 1, 1883. 

Jan.7, 1881. 

The Xannah Creek Extension Ditch 3an. 21, 1884. 

The Brown & Campion Ditch Enla~ged, Nov. 20, 1.885. 

The Smith Irrigating Ditoh Enlarged, Jan. 20, 1886. 
I 

•'.(-1 ' . 

BORTH FORK OF XANNAH CREEK DITCHES. 

No. 1 The Bolen 'Ditoh No. 1 Karch 5, 

No. 2 The Bolen Ditch Bo. 2 March 6, 

No. 3 The Bauer Ditch Feb'y 15, 

- ... 4 ... -
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1882 

1882 

1883 
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\:! No. 4 The Hentschel Ditch . May J., 1883 

No. 5 The See gar &: .Bedford Ditch May 4, 1886 

lfo. 6 The ~eagar & ·Bedf'ord Ditch, Enlarged, Sept. 21, 1885 

And the several approrpiations of water for said ditches 

respectively, and their respective enlargements, are hereby numbered 

and declared, with the dat~s of said appropriations, to be as follows: 

XANNAH CREEK DITCHES. 

No. 1, Wm. J. Ponsford's Ditch, original construction, Deo. 1881, 

No. 2, The Kbnah Creek Extension Ditch, legal appropriation, ~ov. 1,1884 

No. 3, The· Smith Irrigating Ditch, n n " Aug.ll,1885 

No. 4, The Northwestern Ditch, n n " Aug. 111 1885 

l'Jo. 5, The Brown' & Campion Ditch, " n " ·1i'ov.l4, 1885 
•. . 

Jlo. 6, The SUllivan Ditch, " n " Dec. 3, 1885 

Jlo. 7, The Smith Irrigating Ditch as enlarged " " Mch. 26,1.886 

llo. a, !he Brown & Campion Ditch as enlarged 
•:: 

n " Dec. 16,1886 

Jlo. 9, The Washburn & Downing Ditch, n " Jan. 21,1888 

llo •. 10,!he Bales, Williams & Morrison Ditch original. cons. Apr. 1882. 

Ho. 11,!he ·Junietta Ditch, original construction Jan. 7, 1884 

JlORTH FORK OF KANNAH CREEK DITCHES. 

lJc. l !he Bolen Ditch .No. 2, original construction, Kch. t, 1888 

l'Jo. 2 !!!he Hensohe.el Ditch, " " n " May 1.,1883 

Jlo. 3 !!!he Seegar & Bedford Ditch, legal appropriation Kay 1,.1.886 

lfo. 4 The Seegar & Bedford Ditch as enlarged, legal appro. Sep. 21,1885 · 

No. 5 The ~olen Ditch Bo~ 1, origtbal construction, Kch. 5, 1882 

Jlo. 6 !he Bauer Ditch, original construction, Feb. 151 1883 

And said ditches are respectively entitled to said appropriations .... 

and priorities on the aforesaid numbers, as follows: 

KAlmAR CREEK DITCHES. 

lfo. ' l The Wm. J.· Ponsford Ditch, Priority Do. 1 . 
Xo. 2 !he Xannah Creek Extension Ditoh, Priority No. 2 

... -5--
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llo. 3 The Smith Irrigating Ditoh, Priority Bo. 3-'1 

llo. 4 The Dorthwestern Ditch, " " 4 

lio. 5 !he Brown & Campion Ditch " " 5-8 ... . 

0 lfo. 6 The Sullivan Ditch " " 6 

v 

lro. '1 !he Washburn & Downing Ditch " ·" 9 

No. 8 The Bales, Wi1lims & Morrison Ditch, Priority No. 10 

·wo. 9 !he Juniet'ta Ditch, priority No. 11 

JIORTH FORK OF KAlmAR CREEK DITCHES. 

llo. 1 The Bolen Ditch Bo. 2 Priority No. 1 

llo. 2 The Heneohael Ditch n n 8 
•, ,, 

Jlo. 3 The Seegar & Bedford Ditoh " n B 

:ro. 4 The Bolen Ditch No. 1 " n 4 

llo. 5 The Bauer Ditch " II 5 

And the amount of wate-r adjudged to said ditches on their 

respective priorities, per second of tim~, is computed as 

'to-wit: 

X.All1fAR CREEK DITCHES. 

lfo. 1 !he Wm. J. Ponsford Ditch, Priority Bo. 1 

~ Ho. 2 The Kannah Creek E:~tension Ditch, Pri. Ko.2 

No. 3 The Smith Irrigating Ditch, Priority No. 3 

. -· 
.. .. 

. 
+" 

f~llows, 

, .... cu.· n. 

.6 

15.6 

1.3 

" " '1 19.6 20.9 

No. 4 The Dorthwestern Ditch, Priority Bo. 4 

llo. 5 The Brown & C~pion Ditch, Priority No. 5 

:No. 

" " 8 

The Sullivan Ditch, Priority Mo. 6 

The Wash·burn & Do\'7lling Ditch, Priority No. 9 

The Bales, Williams &: .!%torrison Ditch, Priority- No. 10 ,.. 
The Junietta Ditch, Priority No. 11 

NORTH FORK OF KANNAH CREEK DITCHES. 

Priority No. 1 

...-6--

... 
4. 

8.6 

22. 30.6 

3.57 

2.'17 

2.'1 

21.25 

• • 9 . 
. . 

·~ 
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~ l'Jo • 3 The Seegar & Bedford Ditch, Priority :No •. 3 5.76 

u 

•. 

:rro. 4 The Bolen Ditch Bo • . 1, Priority No. 4 1.4 -lfo. 5 !I! he Bauer Ditch, Priority No. 5 1.96 

!he entire amount of water taken from said Kannab Creek 

by said ditches so taking water therefrom, under ·the Priorities es-
. 

tablished by this Decree, is computed at 101.99 cubic feet of water 

per second of time~ 

And the entire amount of water taken from said North Fork 

of Xannah Creek, a natural stream and a tributary of said Kannah Cree~ 

by said ditches, so taking water therefrom, under the priorities estab­

lished by this Decree, is computed at 10.97 cubic feet of water per 

second of time. And more particularly in regard to said ditches 

and enlargements of the same as follows:- .t<_. 
· ~ 

*************************(Deta~s Qf Kannah~r~k ~itch6s)**** 
. • . . • . • • • • . ~d_ (!A -1'-) .... 

BORTH FORK OF XANNAH CREEK DITCHES. 

lfo. l, The Bolen Ditch No. 2 

That said ditch KBX1i is entitled to North Fork Priority 

Do. l, the claimant •is Henry Bolen. That.d t is a ditch used for the 

irrigation of lands, taking its supply of water from the stream of 

' the North Fork of Kannab Creek, and the headgate is located at a point 
. ., 

on the North Fork of Kannah Creek one mile east of EE Corner of the ' I 

Jmi of Sec. 24, T 2 s, R 2 E, u. P. u. in Mesa County, Colorado. And 

it is hereby adjudged and decreed that there be allowed to flow into 

said ditch from the said North Fork of Kannah Creek, for the use 
I ' 
'·· 

aforesaid, and for the benefit of the parties lawfUlly entitled thereto 

under and by virtue of Priority No. l, nine-tenths (.9) of a cubic 

foot of water per second o£ time. The size of said ditch being ten 

inches wide on the bottom, twenty inches wide at the water surface; 

depth of water flow eighteen inches, grade five feet to the mile. 

llo. 8 THE HEESCHAEL DITCH. 

I ' 

I . •' ...... 
~ .. ~ ...... .,., .. ' 

- I ,.\ i . 

• " I' , ' 

:11~ ... ' 
• , <~> • . , .. ~ ~~~ 

¥ ·"'v·{··· ) 
That said ditch is entitled to North Fork Priority Bo. 2 '

1
: . 
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No. 3 The Seegar & Bedford Ditch, Priority No. 3 5.76 
No. 4 The Bolen Ditch No. 1, Pr:iority No. 4 1.4 
No. 5 The Bauer Ditch, Priority No. 5 1.9t{ 

The entire amount of water taken from said Kannah Creek 

by said ditches so taking water therefrom, under the Prioriti8s es­

tablished by this Decree, is computed at 101.99 cubic feet of water 

per second of time. 

And the entire amount of water taken from said North Fork 

of Kannah Creek, a natural stream and a tributary of said Kannah Creek 

by said ditches, so taking water therefrom, under the priorities estab­

lished by this Decree, is computed at 10.97 cubic feet of water per 

second of time. And more particularly in regard to said ditches 

and enlargements of the same as follows:-

WILLIAM J. PONSFORD DITCH 

No. 1, 

That said ditch is entitled to Kannah Creek priority No. 

One. The claimant is William J. Ponsford. That it is a ditch used 

for the irrigation of land, taking its supply of water from the 

stream of Kannah Creek. That the head gata is loc;:ated at a point 

250 yards above the N. E. Corner of the SW-,t of SW-i- of Sec. 33 

T 2 s, R 2 E, U. P. M. in Mesa County in the State of Colorado and 

it is hereby adjudgea and decreed that there be allowed to flow iQto 

said ditch from the said Kannah Creek for the rise aforesaid, and 

for the benefit of the parties lawfully entitled to the same six tenths 

of a cubic foot of water per second of time. The size of said ditch 

is one foot at the bottom, one and one half feet width at the water 

surface, depth of water flow one and one half feet grade one fifth 

of an inch to the rod. 

THE KANNAH CREEK EX'rENSION DITCH 

No. 2 

That said ditch is entitled to Kanna~h Creek priority 

No. 2. The claimants are J. Ros s Penniston, ' R. W. Shropshire, 

- 7 c:t.,-
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Wm. Coffman, John E. Carew, P. J. Dowling, Caroline Edwards and J. H. 

Nelson: that it is a ditch used for irrigation of lands, taking its 

supply of water from Kannah Creek and the headgate thereof is located 

at a point on the right bank of Kannah Cre~k 68 rods N. 27°30' W 

from N.E. cor. of s. w.t of Sec 33 T 2 s, R 2 East Ute P.M. in Mesa 

County Colorado. And it is hereby adjudged and decreed that there 

be allowed to flow into said ditch from said Kannah Creek for the 

use aforesaid and for the benefit of the~rties lawfully entitled 

thereto under and by virtue of legal appropriation and priority 

No. 2, 15.6 cubic feet per second of time. The size of said ditch 

being five feet in width on the bottom and eleven feet in width at 

the water surface, depth of water flow eighteen inches, grade six 

and three quarter feet per mile. 

THE SMITH IRRIGATION DITCH 

No. 3, 
·. -. 

That said ditch is entitled to Kannah Creek priorities 

No.'s 3 and 7. The claimants Are F. N. Smith, and Joseph Simineo 

as to priority No. 3, and The Smith Extension Irrigating Ditch 

Association as to priority No. 7. That it is a ditch used for the 

irrigation of lands, taking its supply of water from the stream of 

Kannah Creek, and the headgate thereof is located on the south side 

of Kannah Creek at a point whence the SW Cor. of NE~ of NE-4· of Sec. 
•-' 

3 T 3 s, R 2 E, Ute P.M. bears 30°26' East 813.5 feet in Mesa County 

Colorado. And it is hereby adjudged and decreed that there be allowed 
u.se 

to flow into said ditch from said Kannah Creek for the ~ aforesaid 

and for the benefit of the parties lawfully entitled thereto under 

and by virtue of legal appropriation and priority No. 3, one and 

three tenths (1 3/10) cubic feet of water per second of time. The 

size of said ditch as originally constructed was two and one half 

feet in width on the bottom and three and onehalf feet in width at 

the water surface, depth of water flow eighteen inches, grade one 

-·-'I#-



quarter of an inch to the rod. And that there be further allowed to 

flow into said ditch as aforesaid under and by virtue of legal 

appropriation and priority No. 7 so much additional water for the 

purposes aforesaidas ~ill supply the increased flow thereof by 

nineteen and six tenths (19.6) cubic feet of water per second of time. 

The size of said ditch as enlarged being eight fee1wide on the bottom 

eleven feet wide at the water surface, depth of water flow two feet, 

grade two and sixty four hundredths feet per mile, and the whole 

amount of water to which said ditch is entitled is computed at 

twenty and nine tenths (~0.9) cubic feet per second of time. 

THE NORTHWESTERN DITCH 

No. 4, 

That said ditch is entitied to Kannah Creek priority 

No. 4. The claimants are I. W. Smith, Joseph Simineo and Willis 

Smith: that it is a ditch used for the irrigation of landst 

taking its supply of water from Kannah Creek, and its headgate is 

located on the North Side of Kannah Creek on the NEt. of NWt of 

Sec. 2 T 3 s, R 2 East U. P . M. in Mesa County Colorado. And it is 

hereby adjudged and decreed that there be allowed to flow into said 

ditch from said Kannah Creek for the use aforesaid and for the 

benefit of the parties lawfully entitled thereto under and by virtue 

of legal appropriation and priority No. 4 four cubic feet of water 

per second of time. The size of said ditch being three feet in 
.,-

width on the bottom five feet in width at the water surface, 

depth of water flow eighteen inches and grade one quarter of an inch 

to the rod. 

THE BROWN & CAMPION DITCH 

No. '5, 

That said ditch is entitled to Kannah Creek priorities 

No.'s '5 and 8. The claimants as to pr iority No. '5 are Joseph 

Simineo, Dennis Sullivan, John J. 1-'lcKay and Daniel W. Collard, and 

that the claimants as to priority No. 8 are Joseph Simineo, Dennis 

Sullivan, John J. XcKay and Daniel Collard and The Brown and 
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Campion Ditch Company. That it is a ditch used for the irrigation 

of lands, taking its supply of water from the stream of Kannah Creek, 

and the headgate thereof is located at a point on Kannah Creek 

where the NE cor. of the NW~} of N1N-l· of Sec 3. T 3 s, R 2 E., U.P.M. 

bears N 10° East 512 feet, in Mesa County Colorado. And it is 

hereby adjudged and decreed that there be allowed to flow into 

said ditch fron: said Kannah Creek, for the use aforesaid and for 

the benefit of the parties lawfully entitled thereto, under and by 

virtue of legal appror-riation and priority No. 5, eieht and six tenths 

(8.6) cubic feet of water per second of time. The size of said ditch 

as originally constructed was three feet in width on the bottom, 

five feet in width at the water surface, depth of water flow one fo6t, 

grade one quarter of an inch to the r·od. And that there be further 

allowed to flovl into said ditch as aforesaid under and by virtue of 

legal appropriation and priority No. 8 so much additional ~ater for 

the purposes aforesaid as \oJi.ll supplv the increased flow thereof 

by twenty two (22) cubic feet of water per second of time. The 

said ditch as enlarged being eight feet in width on the bottom, 

twelve feet in width at the water surface, depth of water flow 

one and one half feet, grade one quarter of an inch to the rod, end 

the whole amount of water to which said ditch is entitled is com-­

puted at thirty and six tenths (30.6) cubic feet per second of time. 
,., 

THE SULLIVAN DITCH 

No. 6, 

That said ditch is entitled to Kannah Creek priority 

No. 6. The claimants are J. F. Sullivan, W. W. Morrison, J. W. 

Washburn and R. R. ·coulter: that it is a ditch used for the irrigation 

of lands, taking its supply of water from the stream of Kannah 

Creek, and its headgate is located on the south side of Kannah 

Creek at a point on said Creek near the residence of A. F. Paff 

in Mesa County Colorado. And it is hereby adjudged and decreed that 

there be allowed to flow into said ditch from said Kannah Creek 

for the use aforesaid and for the benefit of the parties lawfully 

- i'<1 - 7 ...(_ 
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entitled thereto, under andby virtue of legal appropriation and 

priority No. 6 three and fifty seven hundredths (3.57) cubic feet 

of water per second of time. The size of said ditch being four 

feet in width on the bottom seven feet in width at the water 

surface, depth of water flow one foot, grade seven feet to the 

mile. 

No. 7, 

THE WASHBURN & DOWNING DITCH 

That said ditch is entitled t .o Kannah Creek priority 

No.9. The claimants are GeorgeS. Downing and J. W. Washburn. 

That it is a ditch used for the irrigation of lands, taking its 

supply of water from the stream of Kannah Creek, and the headgate 

thereof is located at a point on the North Side of Kannah Creek 

whence Section Corner to Section 1 & 2 T 3 s, and Sections_35 and 
...,;. 

36 T 2 s, R 2 E., U. P.M., bears North 11°8 1 E. 213.4 fee~, in Mesa 

County, Colorado. 

And it is hereby adjudged Rnd decreed that there be allowed 

to flow into said ditch from said Kannah Creek, for the use aforesaid 

and for the benefit of the parties lawfully entitled thereto, under 

and by virtue of legal appropriation and priority No. 9, two and 

seventy--seven hundredths (2.77) cubic feet of water per second of 

time. The size of said ditch being two feet in width on the ,., 
bottom, five feet in width at the water surface, depth of water flow 

one and one half feet, grade one quarter of an inch to the rod. 

No. 8, 

THE BALES, WILLIAl·iS & HORRISON DITCH 

That upon filing a sworn statement and plat as required 

by Statute the said ditch will be entitled to Kannah Creek priority 

No. 10. The claimants are J. M. Walker, H. T. Williams and 

~ G. H. Howard. That it is a ditch used for the irrigation of lands, 

taking its supply of \.,rater from the stream of Kannah Creek, and 

--J:l.- - 7 -;2 



headgate thereof is located at a point on said Kannah Creek one half 

mil~ above where the old Ute Trail crosses Kannah Creek in Mesa County 

Colorado. And it is hereby adjudged and decreed that upon filing 

a sworn statement and plat as aforesaid that there be allowed to flow 

into said ditch from said Kannah Creek for the use aforesaid and 

for the benefit of the parties lawfully entitled thereto under and 

by virtue of legal appropriation and priority No. 10 two and seven 

tenths (2.7) cubic feet of water per second of time. The size of 

said ditch being twenty in width on the bottom, thirty inches 

in width at the water surface, and depth of water flow ten inches, 

grade one quarter of an inch to thP. rod. 

No. 9, 

THE JUNIATA DI'l'CH 

That upon filing a sworn statement and plat as required 

by statute tbe said ditch will be entitled to Kannah Creek p~-iori ty 

No. 11. The claimants are the Juniata Ditch Company, That it is 

a ditch used for the irrigation of lands; taking its supply of water 

from the stream of Kannah Creek, and the headgate thereof is located 

at a point on Kannah Creek four miles nearby due East of the middle 

of the east line of Section 25, T 2 s, R 2 E, U. P. M., in Mesa 

County Colorado. Ana it is hereby adjudged and decreed that upon 

filing a sworn statement and plat as aforesaid, there be allowed to 

flow into said ditch from said Kannah Creek for the use aforesaid 

and for the benefit of the parties lawfully entitled thereto, under 

and by virtue of legal .appropriation and priority No. 11, twenty-·· 

one and twenty-five hundredths (21.25) cubic feet of water per 

second of time. The size of said ditch being five feet in width, 

on the bottom, seven feet in width at water surface, depth of 

\vater flo\11 one and one half feet, grade eight feet to the mile. 

~ NORTH FORK OF KANNAH CREEK DITCHES 

No. 1, The Bolen Ditch No. 2 

That said ditch is entitled to North Fork Priority 

No. 1, the claimant is Henry Bolen. That it is a ditch used for the 
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and the claimant is Alvin Hensohael. That it is a ditch used for the 

irrigation of lands, taking ita supply o~ water ~rom the stream of the 

Borth Fork of Xannah Creek,· and ita headgate is located at a poin~ on 
I ' . the North Fork of Xannah Creek, one hundred and ten rods east of WE 

Corner of SEi of Sao. 24, T 2 s, R 2 East, u. P. H. in Mesa County, 

Colorado. And it is hereby adjudged and decreed that there be 

allowed to flow i~to said ditch from said Worth Fork of Xannah Creek 

for the use aforesaid, and for the benefit o:f the parties lawfully 

entitled thereto, under and by virtue of Priority Bo. 2, ninety-five 

hundredths (.95) of a cubic foot of water per second of time. The 
~ 

size of said ditch being ten inches in width ~~the bottom, fifteen 

inches in width at the water surface, depth of water flow four inches, 

grade twenty ~eet to tho mile. 

llO. 3 . THE SEEG.AR A1JD .BEDFORD DITCH. f..' 

Tha~ said ditch is entitled to Borth Fork Priority No. 3 

The claimants are John D. Reeder and Louis Seegar. That it is a ditch 

used for the irrigation of lands, taking its supply of water from thl 

stream of the Borth Fork of Xannah Creek, and its headgate is located 

about fifty feet below where the East Fork of the Borth Fork of xannah 

Creek joins said ~orth Fork of Kannah Creek in Mesa County, Colorado. 
, 

And it is hereby ad·judged and decreed that there be · allowed to flow 
., 

into said ditch from the said North Fork of Xannah Creek, for the use 

aforesaid and for the benefit of the parties lawfully entitled thereto, 

under and by virtue of legal appropriation and Priority No. 3, five 

and seventy-six hundredths {5.76) cubic feet of water per second of 

time. The size of said ditch being three feet in width on the 

bottom, five feet in width at the water surface, depth of water flow 

one and one-half feet, grade ten ~eet to the mile. 

llO. 4 THE HOLEN DITCH NO. 1. 
. 

~ ,. 
.. ' 

That upon filing a sworn statement and plat as required 

by statute, the said ditch will be entitled to North Fork Priority Bo. 

4. The claimant is Henry Bolen. That it is a ditch used for irriga- ~ r . 

--8-- :.. .. ; . 
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tion of land, taking its supply of water from the stream of the north 

Fork of Kannah Creek, and the headgata thereo~is looated at a point 

one-half mile east of NE corner of the NEi of BEt of Section 24, T 

~ 2 s, R 2 E, u. P. M. in Mesa County, Colo. And it is hereby adjudged 

.... 

·- and decreed that upon filing a sworn statement and plat as aforesaid 

there will be allowed to flow into said ditoh from said North Fork of 

Kannah Creek for the use aforesaid, and .for the benefit of the parties 

lawfUlly entitled thereto, under and by virtue of legal appropriation 

and Priority No. 4, one and four tenths (1.4) cubic feet of water per 

second of time. The size of said ditch is ten inohes in width on 
. 

the bottom, fifteen inches in width at wtter surface, depth of water 

flow six inches, grade fifteen feet to the mile. 

No. 5 THE BAUER DITCH. 

That upon filing a sworn statement and plat as required 
~ 

by statute, the said ditch will be entitled to North Fork Priority 

Bo. 5. The claimant is Joseph Bauer, that it is a ditch used for 

the irrigation of land, taking ito supply of water from the East fork 

of the North Fork of Kannah Creek, and its headgate is located on 

the east fork of the North Fork of Kannah Creek, at a point one thous­

and and forty feet NE of NE corner, of Section 25, T 12 s, R 98 W, 

6th P. M. in Mesa County, Colorado. And it io hereby adjudged and 

decreed that upon filing a sworn statement and plat as required by~ 

statute, there will be allowed to flo~ into said ditch from said east 

fork o~ the North Fork of Kannah Creek for the use aforesaid, and for 
, 

the benefit of the parties law~lly entitled thereto, under and by 

~ virtue of legal approrpiation and Priority ~o. 5, one and ninety-atE 

c~·~dredths (1.96) cubic feet of water per second of time. The size 

being eighteen inches in width on the bottom, two ~nd 

i n wid.th at the water surface, depth of water fiow six 

t~enty feet per mile. .. 
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ORDERED, that Court do now adjourn until Monday, July 30, 

U A. D. 1888, at Eight o • clock A. u. 

STAT~ OF COLORADO . 
. . 

COUNTY OF JJE E S A : 

(Signed) M. B. Gerry, 

J u d g e • 

sa • 

I, T. \7. Primrose, Clerlr of the District Court in e.nd for 

the Oounty of Mesa o.nd State aforesaid, do hereby certify that the 

above and foregoing is a true and correct copy of a oertain portion 

of. a Decree in the Uatter of the Ad ,1udication of the Priorities 

of right to tbe use of water for irriffntion from Kannah Creek, in 

'.Vo.ter District .tfo. 42, in said State, as the same appears of record 

in this office. 

IN WITNESS t~~OF I have hereunto set my hand and 

the seal of said office, at Grand Junction, County and State 

day 

Clerk of the District Court. 

' , 

' 
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DITCH NO. 3 

PIUOfliT.y NO. 5 
THE BAUER DITCH 

Clai med by Robert T. Anderson. 

WHEHEAS,on the 25th day of' July, 1888, this court 

decreed to The Bauer Ditch, as the !t'IFI'H PR IOf~ ITY out of . 

Kannah Creek, in Water District Forty .Two, of said State, 

1.96 or a c ubic f'oot of water per second of time, 

COI•lDITICNAL HOWEVER, that the owner of said ditch, 

namely, Joseph Bauer, should f ile a swor•n statement and plat 

of said ditch, as requirnd by law. 

N0'.'.
1 

THEf.EFOF.E: IT APPEAP. ING TO Tfm C•J tJRT that pursuant 

to sa~d condition, an~ in1 com~liance therewith, said swor n 

ntatement and plat have b11on duly filed, o.s required by law. 

IT IS ORDERED AND DECEEED that said former decree·J.?e 

f'ttlly confirmed and t h at, accol'•din.::;ly, th;~re be allowed to flow 

into said ditch, as tho F!li'TH Pl-: r c niTY out of the North Fork 

of I{annah Cz·eek, for t h e use and benefit of the parties 

entitled t hereto, l. g5 c ubic f oot of wa ter per second -

CONDITIOUAL HOV!E~R, that tho water so allowed to 

flow shall not exceed the ratio or proportion of .72 of a 

cubic foot per second, per .for•ty acres, for the land therewith 

irrigated. 
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