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SUBJECT: Annexation as a Prerequisite for Wastewater Treatm nt Services —

FROM: Henry L. Longest II, Deputy Assistant Adm1n1strator

for Water Program Operat1ons (WH 546) ,,’u;. :

T0: Water Division Directors, Regions I-X o I
. h » ...~»-f-"";4

In a September 29, 1978, memorandum from John Rhett to Charles L:~——’;*’“""”f—

Sutfin, Environmental Protection Agency's (EPA) Construction Grants
Program policy on annexation was set forth (cooy attached).

This policy has had essentially two main elements:

1. Cost-effective solutions to water pollution problems cannot be
_ discarded because of local annexation disputes. One
o cost-effective project may not be split up into less
' cost-effective segments because parties cannot resolve an
annexation problem.

2. Federal grant assistance intended for pollution abatement cannot
be used to cause annexation. Annexation is a local and State
question involving both legal and political considerations that
should not be resolved solely by the Construction Grants Program.

"Annexation" in the context of EPA policy means the complete absorption
- of an area by a municipality and involves all municipal services (fire,
police, schools, etc. )

A few controversies have arisen which seem to indicate that our.

- attempt to completely disassociate our Federal actions from a clearly
non-Federal issue may have had the opposite effect, unintentionally
injecting the Construction Grants Program into State and local
dacision-making, and inhibiting or preventing what would have otherwise
occurred. This situation is discussed further in the grant appeal of the
City of Columbia, South Carolina (Docket No. 77-20). I have, therefore,
decided to restate our policy and address the grant appeal decision.
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As the September 29, 1978, memorandum states, "annexation may be
acceptable where all parties agree that annexation is in their joint
interest and such action is voluntary, or where there is a valid basis
under State law to assume that a proposed annexation will occur." That
ijs, if a State has a statute dealing with annexation and provision of
municipal services our policy is not meant to preclude its normal
functioning. Similarly, where a municipality by ordinance, resolution or
other means consistent with State law has an established policy
requiring areas contiguous or adjacent to the city to submit to
annexation in order to receive utility services, EPA policy is not meant
to preclude these local processes from taking place.

Where voluntary annexation is the issue, regardless of whether or not
the municipality is able to obtain voluntary annexation, acceptance of a
grant is a commitment to completion of the treatment works in accordance
with the facilities plan.

I want to reiterate here the role intermunicipal agreements can play
in meeting the same concerns that annexation addresses. Intermunicipal
agreements need not be executed by two incorporated municipalities. The
definition of "municipality" in 40 CFR 35.905 is very broad and includes
nearly every public body having a principal responsibility for the
disposal of sewage. An agreement between a county, on behalf of a
portion of unincorporated territory, and an incorporated city would be an
"intermunicipal agreement" for the purpose of the regulation. Further,
such agreements can be structured to minimize the potent1a1 for urban
sprawl; annexation is not the only means of controlling it..

EPA Regions must use the basic EPA policy on annexat1on issues: :
Annexation is a local issue .to be decided in accordance with State.and. .
local.laws. The Regions must be sure the Construction Grants Program -
as an outside element - is not being used to. force or preclude annexation..
contrary to local and State objectives.

If you have further questions about our policy please contact Roger -
Rihm, Facility Requirements Division (FTS) 755-8056.

Attachment
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. Su Jcct' Anncxat1on as a Prereauisite for ”achuGte Treataent Services

for Watar Prograa Ope r=t1ons (1d 5%8)

"From’ ‘d(JOhnT Rhett, Dﬁpm:y-r*sslstaﬂt Rtnistrator H’AN)’I Longest

.To- Charles H Sutfin. -
_ .--= - Water Division D1recLor - —_
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'Ue have revxeaad y0ur reworanjum of June 23 conberning Lhe issue of
annexation as’a pxerequxs1te for the provision of municipal wastewater
Lreauvont services.‘j‘ ' :

" o “Annexau1on “in the context of this menorandum 1neans the coanlete
. absorpp10n of an area by a municipality and involves all an1c1pal o
.- _ services (fire, police, schools, etc.). This menorandum is not meant t0
S - deal with "annexation™ in the l1imited sense where an area woxns a’ sanijtary
I d1str1ct so]ely for the erposes of, wasteuaucr treatwent

- ,:2; The Agency 's p011cy on anr_xation ls based upon two cons1derat1ons-

- -
-

1. 'Cost—effect1ve so]ut1ons to hater po]luu1on probleﬁs cannot be
AU . discarded because.of local annexation disputes.--One cost-effective
"= .. 7" project may not be split-up into less cost-effective segments
: because parties cannot resolve an annexation problen,

2. Federal grant assistance destined.for pollution abatecaent cannot. be
used, to cause annexation. Annexation is a lccal and State question
that-involves both legal and political considerations that should -
not be resolved solely by the Construction Grants Progream.
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the Clean Water Act (section 2064) v
rejuletions and procedures on serv” Avvesitin, AZEB. 2§§f S
and user charges. )

Section 204{b)(1)(c) of the Clean Water Act requires a grantee to
have adequate "legal, institutional, 1ianagerial and financial" capabilities.
These requirenents, however, do not reguire annexation where a 1unicipal
grantee is acting on bzhalf of areas outside the grantee's municipal
boundary. Intenmnunicircal service 2g9reaments make it pessible for a
municipal grantee to serve a reafon that i |7 ° Thmmesad torpitary,

*

Such service agreements should be vol ‘40‘4/"' bz 2 leewe
to apply pressure in a local dispute over » ) v
are dealt with in the revision to the cons ‘L' §¢<J2 e«g{%iszvwé’ ép
40 CFR Part 35, which are effective on Oct CLPE 4o O 4;}
tion must inciude "proposad or executed (¢ A} “”77 - T
the Regional Adwinistrator) interrunicipal~® , v P
constructicn and operation of tha proposec,,:3?°“““6 A A i, K
35.920-3(b){6)). The grant applicant mus® 7 773 fhvend ccT7
agreenents betore a Step 3 grant can be made (4U LrX 99.7cu—uyvsr-,, -

_ Experience has shown that there are inordinate program delays
unless intermunicipal agresaents are obtained prior to the auard of
grant assistance. It should be noted that intermunicipal agreements
need not be executed by two incorporated municipalities. The definition
of "municipality” 1in 40 CFR 35.905 is very broad and includes nearly
every public body having a princinal responsibility for the disposal of
sewvage. An agreement between a county, on behalf of a porticn of unincor-
porated territory, and an {ncorporated city would be an “intermunicipal

-agreement" for the-purpose of these regulations. A grantee cznnot

simply dispense with intermunicipal agreements without risking the
denial of grant assistance or an action to enforce or tenmainate an - - --
existing grant agreement. '

A Tetter addressed to the Ohio EPA from your office dated September 23,
1977, and attached to your June 23 menorandum, mentioned that a sewer
use ordinance "which contains a policy requiring annexation prior to
conclusion of - the treatment works would not be approved.®. Resulatjons _ . .
and procedures relating to sewer use ordinances mandate technical require-
ments for new connections and prohibit new sources of inflow. EPA -~ °° T

‘Region V should allow {tself some discretion when evaluating each individual

sewer ordinance, *Annexation may be acceptable where all parties agree - -—~--
that annexation is in their joint interest and such action {s vocluntary, -

or vhere there is a valid basis under State law to assune thiat a proposed
annexation will occur.

Finally, section 204(b)(1)(A) requires developaent of a user charge
systen to cover the costs of operaticn and mzintenznce of wastcusater
treataent services. Tha prevision deces not address the reccvery of
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capital costs. A city could this ccanlete service a2gresments to cover
operation and mainterance (0&#), 2nd later attenpt to levy an additicnmal
capital cost charge to force a given area to coaply with the qgraatee's
annexation plans. Such a dispute ovar cenital costs and anncexation
should be resclved under State Jaws because EPA's regulations do not
apply to the problem. It is a local concern that should be resolved

_threugn local negotiations. Ye urge that you encourage cosaunities to

include recovery of capital costs in their initial service agreeacnts to
avoid disruptive local controversy during construction or after municipal
treatment works are conpleted. Planning entities should also address

the question of lecal capital cost recovery.

A few closing ccmments are anpropriate. First, annsxation battles
should be anticipated if possible. This could be done by State agancies
responsible for drawing 201 area boundaries. EPA regions must ensure
that such disputes do not suddenly arise durirng construction or at . the
end of Step 3. Parties must see that appropriate arrangenicnts (which
may or may not include annsxation) can bz agread upon prior to the end
of the planning process.

EPA regions must be flexible when faced with annexation. The
regional approach should be based upon the premise that an annexation

~ dispute should not be decided solely because a 201 facility happens to

be built in the area. As you aptly point out in your September 1977
Jetter, the Construction Grants Program is supported by American taxpayers
as a whole and the benefit derived {rom a 201 facility should not depend
simply upon the location of a municipal boundary. Annexation decisions
should neither be dictated by the 201 program nor mandated by one party
against the will of ancther to further the water pollution abatemert
qoals of both.

We hope this discussion has helped to resolve the issue you rajsed.
If we can be of any further help, please let us know.
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