
United States Department of the Interior

BUREAU OF RECLAMATION
Great Plains Region

P0. Box 36900
Billings. Montana 59107-6900

JUN20 2ol

JUN20 XCl

JUN 212001

City of Grand Junction
Greg Trainor, Utilities Manager
250 North Fifth Street
Grand Junction CO 81501

Subject: Municipal Recreation Agreement No. OOXX6C0009 between the United States and the
Town of Palisade, the City of Grand Junction and the City of Fruita, Colorado-Big
Thompson Project, Colorado

Dear Mr. Trainor:

Enclosed is a fully executed duplicate original of the subject agreement including signature
pages from all parties for your records. This agreement is for furnishing Historic Users Pool
surplus water from Green Mountain Reservoir for non-consumptive municipal recreation uses
through the reach of the Colorado River extending from the existing locations of the Grand
Valley Irrigation Company Diversion Dam to the Lorna Boat Ramp.

If you have questions concerning the enclosed contract, please contact Lynnette Smith at
(406) 247-7752.

Enclosure

cc: Area Manager, Loveland CO
(vi•copy of enclosure)

IN RErLY REFER TO;

GP-4 100 (LSmith)

Sincerely,



DUPLICATE ORIGINAL Agreement No. OOXX6C0009

UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION
Colorado-Big Thompson Project

MUNICIPAL RECREATION AGREEMENT
BETWEEN THE UNITED STATES

THE TOWN OF PALISADE,
THE CITY OF GRAND JUNCTION, and

THE CITY OF FRUITA

THIS MUNICIPAL RECREATION AGREEMENT; hereinafter referred to as the
Agreement, is made this \ qiL day ofX,c , 2001, pursuant to the Act of June 17, 1902
(32 Stat. 388), and all Acts amendatory thereof or supplementary’ thereto, and more particularly’

pursuant to the Act of August 9. 1937 (50 Stat. 564, 595). which incorporates
Senate Document 80, 75th Congress; and Section 9 (c)(1) of the Act of August 4. 1939
(53 Stat. 1187) as amended; between the UNITED STATES OF AMERICA. hereinafter referred
to as the “United States,” represented by the Contracting Officer executing this agreement; and
the TOWN OF PALISADE, the CITY OF GRAND JUNCTION, and the CITY OF FRUITA.
hereinafter referred to as the “Municipalities”; jointly referred to as the “Parties,” for furnishing
Historic Users Pool surplus water from Green Mountain Reservoir for non-consumptive
municipal recreation uses in and adjacent to the reach of the Colorado River extending from the
existing locations of the Grand Valley Irrigation Company Diversion Dam to the Loma Boat
Ramp.

WITNES SETH. THAT:

WHEREAS. the following statements are made in explanation:

A. WHEREAS, Green Mountain Dam and Reservoir were constructed as a feature of the
Colorado-Big Thompson Project as recommended by the Secretary of the Interior and approved
by the President on December 21, 1937, pursuant to Section 4 of the Act of June 25, 1910
(36 Stat. 835), and Subsection B of Section 4 of the Fact Finders’Act (Act of December 5, 1924
(43 Stat. 672)). Green Mountain Reservoir is operated and maintained by the United States in
accordance with Senate Document 80; the Act of August 9. 1937 (50 Stat. 564, 595), the
stipulations and decrees in the Consolidated Cases (Civil Action Nos. 2782, 5016. and 5017. aka.
the “Blue River Decrees” and amendments thereof), United States District Court for the District
of Colorado; the Operating Policy for Green Mountain Reservoir as published in the Federal
Register on December 22, 1983, which became effective January 23. 1984, and as amended
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September 3, 1987, as published in the Federal Register on September 11, 1987, and the
stipulated settlement of the Orchard Mesa Check Case (Case No. 91CW247, District Court.
Water Division No. 5. State of Colorado). Green Mountain Reservoir is authorized to provide
water for the purposes specified in Senate Document 80.

B. WHEREAS, pursuant to the Operating Policy for Green Mountain Resen’oir,
paragraph 8, stored Historic Users Pool (HUP) water in excess (surplus) of the amounts
reasonably necessaiy to meet the objectives of paragraphs 2 and 4 thereof may be disposed
of on a short-term basis by agreement .

C. WHEREAS. nothing in this Agreement shall be construed as a consent by the
Municipalities to the validity or enforceability of the Operating Policy or a waiver or
relinquishment of any claims or defenses regarding the validity or enforceability of the Operating
Policy.

D. WHEREAS, paragraph 5.a. of the Stipulation and Agreement for the Orchard Mesa
Check Case states “ . . . HUP Surplus Water contracts will provide that HUP Surplus Water will
be delivered to and through the Grand Valley Power Plant to the extent that there is capacity in
the power canal and water is needed to produce power at the Grand Valley Power Plant, and that
HUP Surplus Water contracts may provide for delivery of HUP Surplus Water to other locations
and facilities to the extent that there is not capacity in the power canal or that water is not needed
to produce power at the Grand Valley Power Plant.”

E. WHEREAS, as part of the stipulated settlement for the Orchard Mesa Check Case the
Green Mountain Reservoir Operating Criteria was developed. Said Operating Criteria define
specific terms and conditions for declaring and managing releases of water surplus to the needs
of HUP Beneficiaries.

F. WHEREAS, the HUP Surplus Water provided pursuant to this Agreement will be
determined as specified in the Operating Criteria and made available for municipal recreational
purposes on an “If and When” basis.

G. WHEREAS, the Colorado River Recovery’ Program (Recovery Program) was
established and signed in 1988 by the Bureau of Reclamation (Reclamation), Western Area
Power Administration, the U.S. Fish and Wildlife Service (Service), and the States of Colorado,
Utah and Wyoming for the recovery of four endangered native fish species on the Upper
Colorado River.

H. WHEREAS. Reclamation is a signatory to the Recoven Implementation Program for
Endangered Fish Species in the Upper Colorado River Basin (RIP). As a signatory to the RIP,
Reclamation agreed within its discretion to assist with recovery of these endangered fishes.

I. WHEREAS, the parties to the Recovery Program have recently completed more than
three years of negotiations resulting in a Final Programmatic Biological Opinion (PBO) covering
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the operations and water depletions of existing projects, including Reclamation projects. The
PBO also covers ffinding and implementation of Recovery Program Actions in the Upper
Colorado River above the Gunnison River. One of the action items listed in the PBO and in the
Recovery Implementation Program Recovery Action Plan (RIPRAP) is the protection and
delivery of the HUP Surplus Water to the 15 Mile Reach for the endangered fish by execution of
an Agreement.

J. WHEREAS, the reach of the Colorado River in the Grand Valley from its confluence
with the Gunnison River upstream 15 miles to the Grand Valley Irrigation Company diversion
dam (15 Mile Reach) has been designated by the RIP as critical habitat for two of the endangered
fishes covered by the RIP. The Service has established annual target flows under the Colorado
River Recovery Program for the 15 Mile Reach of the Colorado River to assist with recovery of
the endangered fishes.

K. WHEREAS, the Municipalities are duly formed municipal entities under the laws of
the State of Colorado.

L. WHEREAS, the Municipalities are working together to improve the recreational uses
along the Colorado River between Palisade and Fruita, and have completed the Colorado River
Whitewater Improvements. Palisade to Fruita Plan along the Colorado River. The Municipalities
are agreeable to entering into this Agreement with the United States to enhance recreational uses
and indirectly enhance flows for endangered fish in the Colorado River between the existing
locations of the Grand Valley Irrigation Company Diversion Dam to the Loma Boat Ramp.

M. WHEREAS, the Municipalities desire to enter into this Agreement, pursuant to
Federal Reclamation laws and the laws of the State of Colorado for delivery of If and When
Water from the Green Mountain Reservoir to the reach of the Colorado River extending from the
existing locations of the Grand Valley Irrigation Company Diversion Dam to the Loma Boat
Ramp.

N. WHEREAS. pursuant to Colorado Revised Statutes (C.R.S.). Sections 37-92-30 1
and Section 501, the State Engineer and the Division Engineer are responsible for the
administration and distribution of the waters of the State. Pursuant to Section 37-92-102(3), the
Parties to this Agreement may call upon the Division 5 Engineer, Colorado State Division of
Water Resources, to administer the delivery of If and When Water provided through this
Agreement from Green Mountain Reservoir for non-consumptive municipal recreation uses in
and adjacent to the reach of the Colorado River extending from the existing locations of the
Grand Valley Irrigation Company Diversion Dam to the Loma Boat Ramp.

NOW, THEREFORE, in consideration of the foregoing recitals and mutual covenants
hereinafter set forth, the Parties hereto agree as follows:
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I. DEFINITIONS

Where used herein, unless specifically expressed otherwise or obviously inconsistent with
the intent herein, the term:

A. “Annual HUP Operating Plan” shall mean the annual operating plan for the HUP
developed pursuant to the paragraph 3.e.(l) of the Operating Criteria.

B. “Contracting Officer” shall mean the Secretary of the Interior or a duly authorized
representative.

C. “Division 5 Engineer” shall mean the Colorado State Division of Water Resources,
Water Division 5, Division Engineer.

D. “HUP” shall mean the so-called “historic users pool” defined as the up to
66,000 acre-feet of water from the Green Mountain Reservoir power pool, as described in
paragraphs 2 and 3 of the Operating Policy.

E. “HUP Beneficiaries” shall mean those persons or entities for whose benefit releases
are made from the HUP pursuant to the Operating Policy.

F. “HUP Surplus Water” shall mean that amount of the HUP which, in accordance with
paragraph 8 of the Operating Policy, is included in that portion of the stored water in the Green
Mountain Reservoir in excess of that necessary to meet the objectives of paragraphs 2 and 4 of
the Operating Policy, and which is determined pursuant to the procedures in the Operating
Criteria to be available for releases for HUP Surplus Water contracts/agreements at any particular
time afler taking into consideration releases to be made to meet the replacement and direct
delivery needs of HUP Beneficiaries.

G. “If and When Water” shall mean HUP Surplus Water provided pursuant to this
Agreement on an interruptible basis if and when all of the following criteria are met: (1) if
Reclamation, in consultation with the other Managing Entities, determines that there is HUP
Surplus Water; (2) if the needs for water for the purpose of generating hydroelectric power at the
Grand Valley Power Plant have been satisfied; and (3) when water is needed to attempt to meet
the Service’s target flows in thel 5 Mile Reach as described in “Relationships Between Flow and
Rare Fish Habitat in the 15 Mile Reach of the Upper Colorado River, Final Report,
D.B. Omundson, P. Nelson, K. Fenton, and D.W. Ryden, 1995.”

H. “Managing Entities” shall mean Reclamation, and the following entities with whom
Reclamation consults in managing releases of water from the HUP pursuant to the Operating
Criteria: the Grand Valley Water Users Association; Orchard Mesa Irrigation District; Grand
Valley Irrigation Company; Colorado Division of Water Resources; Colorado Water
Conservation Board; and the Service.
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I. “Operating Criteria” shall mean the Green Mountain Operating Criteria
(Exhibit D to the Stipulation and Agreement), a copy of which is attached hereto as Exhibit A.

I “Operating Policy” shall mean the Operating Policy for the Green Mountain Reservoir;
Colorado-Big Thompson Project, Colorado Volume 48, No. 247, as published in the
Federal Register December 22, 1983; as amended in Volume 52, No. 176, Federal Register
September 11, 1987.

K. “Reservoir” shall mean the dam, reservoir and related facilities known as “Green
Mountain Resen’oir” as constructed and operated on the Blue River, a tributary of the Colorado
River, in north-central Colorado, as a feature of the Colorado-Big Thompson Project.

L. “Stipulation and Agreement” shall mean the Stipulation and Agreement entered into
between the parties in the Orchard Mesa Check Case (Case No. 91 CW247, District Court. Water
Division No. 5. State of Colorado), a copy of which is attached hereto as Exhibit B.

Any other terms used within this Agreement which are defined in either the Stipulation
and Agreement or the Operating Criteria shall have the meaning ascribed to them in those
documents.

II. TERM OF MUNICIPAL RECREATION AGREEMENT

A. This Agreement becomes effective on the date executed and shall remain in effect
through December31, 2006 unless terminated sooner in accordance with the provisions of
Article VIII. below or amended pursuant to Article VII. below.

B. This Agreement may be renewed for additional terms upon concurrence of the Parties.
subject to the requirements of applicable federal laws and policies and state laws in effect at that
time.

III. PROVISION OF WATER AND RELEASE SCHEDULE

A. Water provided pursuant to this Agreement shall be If and When Water as defined.

B. The amount of HUP Surplus Water will be determined by Reclamation in consultation
with the Managing Entities during the development of an Annual HUP Operating Plan for that
year and during subsequent revisions, following the procedures set forth in the Operating
Criteria.

C. In accordance with Section 5.a. of the Stipulation and Agreement, HUP Surplus Water
will first be delivered to the Grand Valley Power Plant. To the extent there is HUP Surplus Water
in excess of the existing capacity and needs of the Grand Valley Power Plant, and there is a need
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for water to contribute to the Service’s 15 Mile Reach target flows, HUP Surplus Water may be
released from the Reservoir pursuant to this Agreement.

D. Releases made pursuant to this Agreement shall not result in any water bypassing the
Green Mountain Power Plant except that which may be released during periods when the Power
Plant is not operating or released by exchange from other reservoirs.

E. Reclamation will inform the Municipalities of scheduled meetings of the Managing
Entities so they may attend in person, by telephone, or otherwise and provide comment during
the discussions.

IV. WATER SERVICE CHARGES

The release of If and When Water pursuant to this Agreement is a mutual benefit to the
Parties, derived through cooperatively working with the Service to attempt to meet the Service’s
target flows for the 15 Mile Reach to assist with the recovery of the endangered fish and the non-
consumptive municipal recreation benefits to the Municipalities. The Contracting Officer will not
charge the Municipalities for the If and When Water made available pursuant to this Agreement.
The If and When Water made available pursuant to this Agreement will provide the
Municipalities with water for municipal recreation purposes. Subject to Article VI., benefits to
the Municipalities would result from incremental additional visitations to recreation areas along
the river. Each of the Municipalities is participating in a plan to develop recreation amenities
along the Colorado River.

V. MEASUREMENT AND DELIVERY

A. The delivery of If and When Water pursuant to this Agreement will be made into the
Blue River at the outlet works of the Reservoir or by exchange with other sources of supply. All
such exchanges shall be in accordance with state and Federal laws and regulations including, if
required, approval by the Division 5 Engineer.

B. All delivery of If and When Water into the Blue River shall be subject to the
limitations of the outlet capacity of the Reservoir. All If and When Water delivered under this
Agreement shall be measured at the outlet works of the Reservoir from which it is provided with
equipment furnished, operated, and maintained by the United States. The United States shall not
be responsible for the control, carriage, use, handling, or distribution of water delivered beyond
the outlet works of the Reservoir or other point of release. This Agreement provides If and When
Water, and in no event shall any liability accrue against the United States or any of its officers,
agents or employees for any damage, direct or indirect, arising from shortage of water service on
account of operation, drought, or any other causes.
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C. It is understood that all If and When Water released by Reclamation pursuant to this
Agreement, less transit losses, as measured at the Palisade Gage, is to be delivered and protected
by the Division 5 Engineer to and through the reach of the Colorado River extending from the
existing locations of the Grand Valley Irrigation Company Diversion Dam (located in the NE 1/4
of the NE 1/4 of Section 3, TI S. R2E. Ute Principal Meridian) to the Loma Boat Ramp (located
in the SW 1/4 of the NW 1/4 of Section 10, T1N, R3\V, Ute Principal Meridian).

VI. USE OF WATER

A. If and When Water made available pursuant to this Agreement shall be used by the
Municipalities for non-consumptive municipal recreation purposes.

B. If and When Water made available pursuant to this Agreement shall not be diverted
by the Municipalities from the Colorado River.

C. Water made available pursuant to this Agreement does not constitute a firm supply,
but raEher an if and when supply. It is explicitly recognized that there will be times when If and
When Water is not available due to hydrologic or other conditions as determined by
Reclamation, in consultation with the Managing Entities. Reclamation will coordinate the timing
and amount of releases with the Service.

D. The Municipalities agree that the provision of this water is “if and when,” and shall
not be used to obtain direct economic benefits from the release and delivery of this water for
municipal recreation purposes.

E. No lease, sale, donation, transfer, exchange, or other disposition of any of the water
provided pursuant to this Agreement may be made.

VII. AMENDMENT

This Agreement may be amended only by a hilly executed written agreement by the
Parties. Any request to amend this Agreement shall be given in the same manner as provided in
Article IX. below.

VIII. TERMINATION

A. The Contracting Officer may terminate this Agreement at any time upon providing
60 calendar days notice.

B. The Municipalities collectively may terminate this Agreement at any time upon
providing 60 calendar days notice.
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C. Any one of the municipalities may individually withdraw from this Agreement at any
time upon providing 60 calendar days notice. Upon such 60 day notice by a municipality, the
Agreement between the United States and such municipality shall terminate as to that
municipality. Such termination shall not be considered an amendment of the Agreement under
Article VII. If one or two of the municipalities so withdraw, this Agreement shall remain in full
force and effect as to those Municipalities remaining.

IX. NOTICES

A. Any notice, demand, or request authorized or required by this Agreement shall be
deemed to have been given, on behalf of the Municipalities when mailed, certified, postage
prepaid, or delivered to the Regional Director, Bureau of Reclamation, Great Plains Region,
P.O. Box 36900, Billings, Montana 59 107-6900; and on behalf of the Contracting Officer, when
mailed, certified, postage prepaid or delivered to each of the municipalities listed below:

Town of Palisade, P.O. Box 128, Palisade, CO 81526-0128

City of Grand Junction, Attn: Utilities Manager, 250 N. Fifth St., Grand Junction, CO 81501

City of Fruita, 325 E. Aspen, Fruita, CO 81521

B. The designation of the addressee or the addresses may be changed by notice given in
the same manner as provided in this Article.

C. All notices, demands, or other requests given pursuant to this Article IX shall be
effective on the date of mailing when sent to all Parties by certified mail, return receipt requested
or upon receipt (if personally delivered).

X. ASSIGNMENT OF THE AGREEMENT - FULL FORCE AND EFFECT

A. The provisions of this Agreement shall apply to and bind the successors and assigns
of the parties hereto, but no assignment or transfer of this Agreement or any right or interest
therein shall be valid until approved in writing by the Contracting Officer.

B. This Agreement will not be in frill force and effect until executed by all Parties.
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XI. STANDARD ARTICLES

The standard articles applicable to this Agreement are listed below. The full text of these
standard articles is attached as Exhibit C and is hereby made a part of this Agreement by this
reference.

1. Contingent on Appropriation or Allotment of Funds
2. Officials Not to Benefit
3. Rules, Regulations, and Determinations
4. Quality of Water
5. Water and Air Pollution
6. Uncontrollable Forces
7. Books, Records, and Reports
8. Equal Opportunity
9. Compliance with Civil Rights Laws and Regulations
10. Certification of Nonsegregated Facilities
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IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year
first above written.

THE UNITED STATES OF AMERICA

ont?4cting Officer
Bur u 4’Reclamation

reM P1ins Region
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(CORPORATE SEAL) TOWN OF PALISADE

By
Ti

STATE OF COLORADO

COUNTY OF

Ofl’—rnfl.A c1 2001, before me,
CL

AAU\
appeared. C
The person(s) whose name(s) (is)(are) subscribed to the within instrument and known to me to
have executed the same.

iN WITNESS WHEREOF, I have hereunto set my hand and affixed my seal the day and year in
this acknowledgment first above written.

DUPLICAIL:
ORIcrq,

Mayor

(SEAL)

N

My commission expires: 3)9 [R
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CITY OF GRAND JUNCTION

By__________________
&MerTiti

___________________
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CITY OF FRUITA

By_________
Title_Mayor —
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EXHIBIT A

DISTRICT COURT, WATER DIVISION NO. 5, STATE OF COLORADO

Case No. 9lCW247

STIPULATION AND AGREEMENT

CONCERNING THE APPLICATION FOR WATER RIGHTS OF THE GRAND VALLEY

WATER USERS ASSOCIATION, ORCHARD MESA IRRIGATION DISTRICF, AND

THE UNITED STATES OF AMERICA1 IN MESA COUNTY, COLORADO.

This Stipulation and Agreement, dated as of August 16, 1996. is made between

the Co-Applicants, the Grand Valley Water Users Association, the Orchard Mesa Irrigation

Districi (“OMID”), the United States of America (“United States”), and the following parties

who are collectively referred to herein as the “Objector?:

Aurora, City of
Basalt, Town of
Basalt Water Conservancy District
Carbondale, Town of
Colorado Division of Wildlife
Colorado River Water Conservation District
Colorado Springs, City of
Colorado State Engineer
Colorado Water Conservation Board
Copper Mountain, Inc.
Copper Mountain Consolidated Metropolitan District (successor-in-interest to

Copper Mountain Water and Sanitation District)

Cyprus Climax Metals Company
DeBeque, Town of
Division Engineer, Water Division No. 5
Eagle, Town of
Exxon Company, U.S.A.
Frisco, Town of
Glenwood Springs, City of
Grand County Water & Sanitation District No. I
Grand Valley Irrigation Company
Middle Park Water Conservancy District
Mid Valley Metropolitan District
Mobil Mining & Minerals Company
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New Castle, Town of
North Barton Creek Ltd. Liability Company
Palisade, Town of
Parachute, Town of
Pueblo. Board of Water Works of
Public Service Company of Colorado
Ralston Resorts, Inc. (successor-in-interest to Keystone Resorts Management,

Inc., and Breckenñdge Ski Corporation)
Rifle, City of
Rifle Land Associates, Ltd.
Silvenhome. Town of
Spruce Valley Ranch Foundation
Suffimit Counn’ Commissioners. Board of
Union Oil Company of California
Upper Eagle Regional Water Authority
Vail Associates. Inc.
Vail Valley Consolidated Water Disrnc:

In consideration of the mutual agreements contained herein. Co-Applicants and

Objectors agree as follows:

1. Definitions. Unless otherwise indicated, the foliowinc terms shall have

the following deflnltions in this Stipuiation and Agreement and in any decree which nay be

suoseauenuv enterec in mis case:

- ‘15-Mile Reach’ shall mean the reach of the Colorado River

which extends, from the point at which the taiirace common to the Grand Valle Power Plant

and the 0MW pumping plant returns to the Colorado River below the Grand Valley

Irrigation Company (“GVIC”) diversion dam, downstream to the confluence of the Colorado

River and Gunrdson River.

- “Blue River Decrees” shall mean the stipulations. judgments,

orders and decrees entered in consolidated Civil Action Nos. 2782, 5016 and 5017, United

States District Court. District of Colorado. including without limitation the decrees dated

October 12. 1955. and April 16, 1964.

- “HUP” shall mean the so-called “historic users pool” defined as

water to be released from the Green Mountain Resen’oir power pool as described in

paragraphs 2 and 3 of the Operating Policy.
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- “HUP beneficiaries” shall mean those persons or entities for

whose benefit releases are made from the HUP pursuant to the Operating Policy.

- “OMID Right” shall mean the 450 c.f.s. decreed as Priority No.

197 as renumbered to the OMID System of Canals and Ditches by decree of the Mesa

Counw District Court entered on July 25. 1941, in Case No. 5812.

- “Operating Policy” shall mean the Operating Policy for Green

Mountain Reservoir: Colorado-Big Thompson Project, Colorado (Volume 48, No. 247

Federal Register 12122183; as amended in Volume 52, No. 176 Federal Register 9/1 1/87).

- “Orchard Mesa Check” shall mean the three mechanically

operated radial gates and the bypass channel by which the water level in the common

añerbav of the Grand Valley Power Plant and the OMID pumping plant àan be raised to a

level which causes water to flow through the bypass channel and return to the Colorado

River immediately upstream of the GVTC diversion dam, and shall include am’ replacement

stucwre in the same location whi:h performs that same function.

- “Parties” shall mean each of the parties to this Stipulation and

Agreement as identified in the first unnumbered paragraph. above, A”p” shall mean one

of the parties.

- “Power Right” shall mean the 800 c.f.s.. 400 c.f.s. during the

irrigation season. decreed to the United States for the Grand Valley Project by decree of the

Mesa County District Court entered July 25. 1941. in Case No. 5812.

- “Shoshone Rights” shall mean the water rights decreed for and

associated with the Shoshone Power Plant (a.k.a. the Glenwood Power Canal). adjudicated

for 1,250 c.f.s. on December 9. 1907, with an appropriation date of January 7. 1902, and

adjudicated for 158 c.f.s. on February 7. 1956, with an appropriation date of May 15, 1929.

2. Application. The Co-Applicants filed an application on December 30,

1991, which application was amended on May 24. 1993, for approval of an exchange of

water based upon the discharge of water from the common afterbay of the Grand Valley

Power Plant and the OtvilD pumping plant into the Colorado River upstream from the GVIC

diversion dam by means of the Orchard Mesa Check. The Co-Applicants have claimed an

absolute right for an existing exchange of water with a 1926 priorin’ date. Attached hereto

as Exhibit A and incorporated herein by this reference is a list of all of the decreed water
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rights of the Co-Applicants (the “Co-Applicants’ Water Rights”), Mesa County Irrigation

District and Palisade Irrigation District which are legally diverfible at the headgate of the

Government Highline Canal (commonly referred to as the “Rthler Dam”). Attached hereto

as Exhibit B and incorporated herein by this reference is a list of all the decreed water rights

of the GWC (the “GWC Water Rights”) which are legally divertible at the GWC diversion

dam.

3. Decree Provisions. The parties agree to the entry of a decree in Case

No. 91CW247, in the form of the proposed decree attached hereto as Exhibit C, granting the

application as amended and incorporating the terms of this Stipulation and Agreement.

3.a. Except as provided in paragraphs 3.aX1), (2) and (3), below, the

United States agrees not to exercise the Power Right from April 1 through October 31 of

each year so as to place an administrative call which results in the curtailment of diversions

by upstream tcr rights.

3.&(l) During the months April through October, at am’ time

diversions at the Roller Darn under the irrigation rights listed on Exhibit A are less than

1,310 c.f.s., the Power Right may be exercised so as to maintain a total call of 1,310 c.f.s.

at the Roller Darn by the water rights listed on Exhibit A.

3.a.(2) In addition, at any time during the months April through

October that diversions by the GVIC Water Rights are less than 400 c.f.s., the Power Right

may be exercised for up to the amount that diversions by such GVIC rights are less than 400

c,f.s.; provided, however, that if GVIC gives written notice to the parties pursuant to

paragraphs 3.e.( I) or (2) that the GVIC Water Rights shall no longer be subject to the terms

of paragraph 3.b., then, at any time during the months April through October, the Power

Right may be exercised for up to the amount that GVIC’s diversions are less than the amount

of GVIC’s then existing decreed water rights or less than 400 c.f.s., whichever is less.

3.a(3) If the Orchard Mesa Check is physically inoperable due

to an Act of God or an emergency situation beyond the control of the Co-Ajplicants, the

United States may exercise the Power Right to the Ml decreed amount for a period not to

exceed a total of 14 days during the April 1 through October 31 period in any given year or

— until the Orchard Mesa Check becomes operable, whichever occurs first. For purposes of

this provision, an emergency situation shall not be deemed to occur if the Orchard Mesa

Check is inoperable due to a lack of funding or the non-performance of ordinary

maintenance.
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3.a.(4) Any calls of the Power Ritht pwsuant to paragraphs

3.a_(l), (2) and (3), above. may be made only when and to the extent the Power Right is in

priority, there is capacity in the power canal, and all water called thereunder is delivered to

and through the Grand Valley Power Plant.

3.a(5) For purposes of parazraph 3 of this Stipulation and

Agreement. the priority date of the Power Ritht shall be considered to be August 3. 1934.

So long as none of the provisions of paragraph 3 of this Stipulation and Agreement are

suspended. the United States agrees not to seek adminisn-ation under a more senior priority,

which the United States asserts is decreed as Februan’ 27, 1908. By agreeing not to assert

a 1908 priority for the Power Right while nara2raph 3 of this Stipulation and Agreement is

not suspndei the United S taxes does not waive and shall not be estopped from asserting the

right to seek administration under a 1908 priority, nor shall Objectors be estopped from

challenging a 1908 prioriw. in the event any of the provisions of paragraph 3 of this

Stipulation and Agreement shall be susoendei as addressed in paraanhs 3.b.(6). 5.c. and

5.1. below. The parties agree thai the time for rising claims and defenses concerning the

pdorirv of the Power Right is tolled so long as none of the provisions of panzraph 3 of this

Stipulation and Acreement are suspended.

3.aj6) No provision of this Stipulation and Agreement shall be

considered to affect in anY way the right of the United States to call for the 800 cf.s. power

richt from November i throuch March 3L

3.b. During the period April 1 through October31 of any year that

the conditions set forth in parazraphs 3.b.(1), (2) and (3). below, are met, diversions by HUP

beneficiaries (except the HUP beneflciaries who own andior operate the water rights listed

in Exhibits A and B) shall not be curtailed by any administrative call by the water rights

listed in Exhibits A and B:

3.b.(1) the Orchard Mçsa Check is physically operable.

For purposes of this provision, the Orchard Mesa Check shall be considered to be physically

operable unless it is rendered inoperable due to an Act of God or an emergency situation

beyond the control of the Co-Applicants. An emergency situation shall not be deemed to

occur if the Orchard Mesa Check is inoperable due to a lack of funding or the non-

performance of ordinary maintenance. If the Orchard Mesa Check is rendered inoperable.

Co-Applicants shall make best efforts to bring the facility back into operation as soon as

possible.
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3.b.(2) there is at least 66,000 acre feet of water available

for releases for the benefit of HUP beneficiaries when Green Mountain Reservoiiceases to

be in-priority for its initial fill under the Blue River Decrees. Nothing in this Stipulation and

Aereement shall be constued to limit or diminish the ability of the United States to exercise

its full right to fill Green Mountain Reservoir as provided by the Blue River Decrees.

- 3.b.() the Shoshone Rithts continue to be exercised in

a maimer substantially consistent ;ith their historical operations for hydropower production

at th&g currently decreed point of diversion.

3.b.(4) As provided, in paragraph 3.c.. below, this

paragraph 3.b. shall not cause increased curtailment of diversions by non-HUT’ beneficiaries.

3.b.(5) If any of the three conditions set forth in

paragraphs 3.b.(l). (2) or (3). above, is not meL Co-Applicants and GVIC (based on

concurrence of any three out of four of those entities; may give written notice to the tanies

that the Operating Criteria developed pursuant to paragraph 5. below, and the non-curtailment

provisions of this paragraph 3.b. shall be inoperative until each of said three conditions is

being met (if paragraph 3.b. is rendered inoperaxive under this provisioa it shall not be

considered to be suspended for the ourposes of this Stipulation and Agreement). During any

period that the Operating Criteria are inopemtve. no water in the HUT’ shall be deemed to

be surplus to the needs of the i-RI? beneflcianes. and r&eases from the HUT’ shall only be

made to replace out-of-priorin depletions by HUP beneficiaries and to make direct deliveries

to HUP beneficiaries. To the extent that such releases are less than the out-of-priority

depletions of BliP beneflciaries, the water rights listed in Exhibits A and B may place an

adminisu-ative call and seek curtailment of diversions y HUT’ beneflciaries, provided.

however, that nothing herein shall diminish or limit the smtutoiy authotiw and responsibility

of the Division 5 Engineer.

3.b.(6) If any of the three conditions set forth in

paragraphs 3.b.(l), (2) or (3), above, is not met Co-Applicants and GVIC (based. on

concurrence of any three out of four of those entities) may give written notice to the parties

that the terms of paragraph 3,a of this Stipulation and Agreement are suspended until each

of said three conditions is being met. Durinc any period that the terms of pancraph 3.a. are

suspended. the United States may full exercise the Power Right. and the parties may raise

the matters addressed in paraaraphs 3.a.(5). 3.e.. 3!. and 3.g. of this Stipulation and

re.ement. If an action raising any such matter is commenced during any period of
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suspension of paragraph 3.a. the panics to such action shall be free to continue to prosecute

and defend such action to its conclusion, notwithstanding that the conditions set forth in

pararaphs 3.b.(1). (2) and (3) become fully satisfied and paragraph 3.a. goes back in effect

after commencement of such action.

3.c. The parties recognize that under the terms of paragraph 3.b. of

this Stipulation and Agreement. there may be instances when the actual releases from the

HUP will be less than the out-of-priority depletions of the HUP beneficiaries. In such

instances, the Division Engineer shall not curtail the water tight(s) of any entity not entitled

to benefits of the 1-11W to the extent that entity’s water tieht(s) would otherwise have been

in priority to divert if the out-of-priority depletions of FlU? beneficiaries would have been

fully replaced in the absence of the execution of this Stipulation and Agreement and the

decree based thereon.

3.d. The provisions of oararaphs 3.a and 3.b. of this Stipulation and

Aptement shall not be considered to intend, evidence, or represent abandonment in whole

or in pan of any of the Co-Apiicants’ Water Richis. the GVIC Waxer Richts or other water

rights listed on Exhibit A and Exhibit B. including, but not lünited to. the Power Right.

3.e. Issues concerning waste and reasonable efficiency in the exercise

of the water rights, diversion. cartiace and deliver-v systems of the Co-Applicants. OVIC and

other owners of the water riczhts listed on Exhibits A and B. are not determmed in this

proceedinc and all claims and defenses regarding those issues are dismissed without prejudice

and shall not be raised by any of the panics in any proceeding before the Division 5

Engineer or the State Engineer or in am’ judicial proceeding so long as none of the

provisions of paragraph 3 of this Stipulation and Agreement are suspended. The parties

aaree that the time for raising claims and defenses concerning these issues is tolled so long

as none of the provisions of paragraph 3 of this Stipulation and Agreement arc suspended.

Nothing herein shall diminish or limit the statutory authority and responsibility of the

Division 5 Engineer. Nothing herein shall affect the tights of the parties regarding the

disposition of waler saved through implementation of conservation measures. Nor shall

annhing herein affect the rights of the panies regarding issues relating to administration of

water rights, except those issues which the panies have agreed not to raise pursuant to

paragraphs 3.a.(5). 3.e.. 3.f. and 3.c.
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3.e.(l) if, during any period of suspension of paragraph Ia, an

action is brouaht by any party to this Stipulation and Aareement raising issues concerning

waste or reasonable efficiency’ in the exercise of the OVIC Water Rights, GVIC may then

give ‘Tinen notice to the panics that the GVIC Water Rights shall no longer be subject to

the terms of paragraph 3.b.

3.e.(2) In the event that any person or entity not a party to this

Stipulation and Agreement brings an action raising issues concerning waste or reasonable

efficiency in the exercise of the GVIC Water Rights. GVIC may give written notice to the

— parties that the GVIC Water Rights shall no longer be subject to the terms of paragraph 3±.

If GVIC elects to give such notice. the panics to this Stipulation and Agreement may then

join in any such action or bring a separate action concerning issues of waste or reasonable

efficiency in the exercise of the GVTC Water Fights.

3.f. Issues concerning the historical administration of Co-Applicants’

Water Salts and GVICs Water Bights and operation of the Orchard Mesa Check as a

precondition to exercise of a call by such water rithts and as a tent and condition of the

decree adjudicating the exchange herein are not determined in this proceeding, and all claims

and defenses regarding those issues are dismissed without prejudice and shall not be raised

so long as none of the provisions of paragraph 3 of this Stipulation and Agreement are

suspended. The parties aaree that the time for raising claims and defenses concerning the

historical administration and operation of the Orchard Mesa Check is toiled as lonc as none

of the provisions of paracraph 3 of.this Stipulation and Agreement are suspended.

3 .g. Certain Objectors moved the Court for partial summary Judgment

on the issue of whether O!vflD is precluded by the terms of the decrees heretofore awarded

it from oumping more than 125 c.f.s. for actual irrigation usane. On June 22. 1995. the

Court entered an order denying the motion based on the Court’s conclusion that “it cannot

be said as a matter of law that OMID is limited to an irrigation right of 125 c.f.s.” The

Court’s Order did not preclude the parties from raising and litigating at thaI issues

concerning whether or not the QIVIID Right should be •ted to 125 c.f.s., nor did it

preclude the parties from raising these issues in a separate action. These issues are not

determined in this proceeding and all claims and defenses regarding those issues are

dismissed without prejudice and shall not be raised so long as none of the provisions of

paragraph 3 of this Stipulation and Agreement are suspended. The parties agree that the time

for raising claims and defenses concerning such issues is tolled as long as none of the

pr”cnns nf nararanh 3 of this Stipulation and Agreement are suspended.
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4. Operating Policy.

4.& Nothing contained in this Stipulation and Agreement shall in any

ujaimer be construed or intended to limit the availability of water from Green Mountain

Reservoir for contract pursuant to paragraphs 4 through 7 of the Operating Policy, subject

to the terms and conditions of such contracts, or otherwise adversely affect any Green

Mountain Reservoir water service contract. .

-

4.b. Nothing in this Stipulation and Agreement or in the 0peratin

Criteria attached hereto as Exhibit D shall be construed as a consent to the validit or

enforceability of the Operatin2 Policy or a waiver or relinquishment of any claims or

defenses regarding the validit or enforceability of the Opentinc Policy.

5. Green Mountain Reservoir Historic User Pool Operating Criteria.

5.& Co-Apiicants and Objectors have jointly developed the Green

Mountain Reservoir Historic User Pool Opemtinz Criteri& attached hereto and incorporated

herein as Exhibit D (“Operating Criteria”), in order to meet the purposes set forth therein.

including defining the tenns and conditions under which water in the HLTP is surplus to the

needs of HUT beneficiaries (“HUT surnius water”). HUT survius water shall be available

for deliver-v to beneficial uses in Vestern Colorado under con&aas (“HLTP surnius water

contracts”) w be developed h tne Bureau of Reciamarion. The p3fljC5 acree that HiT

surplus water contracts vii1 provide that HUP suwius water will be delivered to and throuch

the Grand Valley Power Plant to the extent that there is capacity in the power canal and

‘cater is needed to produce power at the Grand Valley Power Plant and that HUT surplus

water contracts ma provide for delivery of HUP surplus water to other locations and

facilities to the extent that there is no: capacity in the power canal or that water is not needed

to produce power at the Grand Valle Power Plant. .krn’ HUT surplus water contract,

entered into pursuant to this Stipulation and Agreement. for delivers’ of HUP surplus water

upstream of the i 5-Mile Reach shall be for non-consumptive use only. HUP surplus water

contracts shall provide that return flows from delivery of HUP surplus water to and through

the Grand Valley Power Plant shall be returned to the river through the tailrace common to

the Grand Valley Power Plant and the OMID pumping plant. and that deliveries or return

flows of HUP surplus water delivered to other locations and facilities shall flow through the

15-Mile Reach or be returned or delivered to the Colorado River as near as practicable to the

uostream point of the 15-Mile Reach, thereby augmenting flows for the recover-v of

endazrgetcd CuusatL Riv:r
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5.b. The Operating Criteria shall be binding upon and observed by

the parties; provided, however, that the Operating Criteria may be amended by mutual

agreement of the panics or otherwise modified as provided in this paragraph 5 and paragraph

6 of this Stipulation and Agreement The parties agree to implement the Operating Criteria

ani if necessarv, to use good faith efforts to modify such criteria to promote the purposes

set forth in paragraph 2 of the Operating Criteria.

S.c. If any party desires to request a modification to the Operating

Criteria, based upon an allegation that use of one or more of the party’s water rights in

existence as of May 31. 1996 have been injured by the Operating Criteria andlor this

Stipulation and Agreement whether such injury be in water quantity, water quality or any

injury which occurs as a result of a significant expansion of the amount of water required

to offset or satisfy the demands of HUP beneficiaries, as a result of amendment or

modification of the Operating Policy, or as a result of a substantial change in the manner in

which the Shoshone Riehts a.’e exercised., the parties shall follow the procedures set forth

below. -

5.c.(3) Notice of the asserted iniury shall be mailed to all pities

to this Stipulation and Agreement. A pan-’ s failure to assert a particular type of injury

during a given water year shall not limit that party’s rieht to assert such an thiun’ in

subsequent water years unless the conditions upon which the claimed inJury are based have

existed during any five years out of any seven year period following execution of this

Stipulation and Agreement.

5.c.(2) The parties shall each have the opportunity to designate

a representative to serve on a committee which will review the injury claim and make an

initial determination as to whether the alleged injury exists and, if so, whether it was caused

by operation of the Operating Criteria andlor the provisions of this Stipulation and

Agreement Any pan’ choosing not to designate a representative shall be deemed to accept

the finding of the committee.

ic.(2)(A) In the event the comminee unanimously

determines that no iniun has occurred or that the inju alleged was not caused in whole or

pan by operation of the OperatinQ Criteria andlor this Stipulation and Agreement then the

Operating Criteria and all provisions of this Stipulation and Agreement shall remain in flail

force and effect. If the committee cannot unanimously agree. then the pan- claiming injury

may submit the issue to arbiauon in accordance with pararaph 5.c.(3). below.
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5.c.(2)CB) If the committee unanimouJy determines

that iniun’ has been caused in whole or in pan by the operation of the Operating Criteria

and/or this Stipulation and Agreement, then the committee shall attempt to reach agreement

as to how to modify the Operating Criteria and/or this Stipulation and Agreement to alleviate

such injury to the satisfaction of the parties. If such an agreement is reached, the Operating

Criteria and/or this Stipulation and Agreement shall be modified in accordance with that

aEreement and a stipulated motion to modifr this Stipulation and Agreement shall be filed

with the Court and am’ modifications to appropriate documents shall be made.

-
5.c.(2)(C) In the event the committee unanimously

determines that injury has occurred and that it was caused in whole or in pan by operation

of the Operating Criteria and/or this Stipulation and Agreement, but cannot determine how

to alleviate the injury to the satisfaction of the parties, the Operating Criteria and the

provisions of paraQJ’zph 3 of this Stipulation and Agreement shall be suspended. In that

event any par cipatng psi-tv may file a motion in this case or a separate action for

determination of such issue and for appropriate reiief. The 0peratin Criteria and the

provisions of paraz’ap’n 3 of this Stipulatidn and Acreement shall remain suspended uniess

and until the Court determines otherwise.

S.c.(2)(D) The committee shall have, a maximum

period of one year from the date notice of the assened iniun’ is sent to the parties in which

to make its determination of iniury and, if iniuzm’ is found. to reach agreement conceminc

how to alleviate the iniun’. Durinc this period. thç Operating Criteria and all provisions of

this Stipulation and Agreement shall remain in flail force and effect.

5.cj3) Upon wrinen notification from the committee organized

under paragraph 5.c.(2), above. notifyinc all parties that the committee has been unable to

agree upon a determination of injury or noninjury, or upon expiration of the one year period

to make such determination, any pam’ claiming injury may submit the issue of whether

injur has occurred by operation of the Operating Criteria and/or this Stipulation and

Agreement to arbitration.

5.cJ3)C) Arbitration shall be governed by the nles

of the American psbitration Association br. ii it no longer exists, a similar organizationj.

A panel of three arbitrators shall be selected as follows: (i) One person shall be selected by

(.n-4pphcants ate GViC: c.iii iclsOfl snail be SCICLLCJ ‘u’ CCLj.,::. .z± (iii) Th:
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selected arbitrators shall select a third. The arbitrators shall be engineers, hydrologists,

geologists, or practicing or retired water lawyers familiar with Colorado water law. None

of the arbitrators shall have had any previous association with this case, absent the express

consent of the panics.

S.c.(3)(B) Mv pam-to the Stipulation and Agreemem

may participate as a part in the arbitration. All vanicipatin2 parties shall share in the costs

of arbitration equally. Pa1’iicipating parties shall cooperate to conclude the arbitration

expeditiously.

5.c.(3)(C) The arbitrators shall issue a written

determination within 60 days following the conclusion of the taking of evidence. The

arbitrators are only authorized to make determinations as to whether injun’ has occurred and.

if so. whether it was caused by the Operating Criteria and/or this Stipulation and Agreement

5.c.(3)(C)(i) if the arbitrators determine thai

iniun- has occurred and that it was caused by operation of the Operating Criteria and/or this

Stipulation and Agreement the Operating Criteria and the provisions of paragraph 3 of this

Stipulation and Agreement shall be suspended. The parties shall then re-convene the

committee organized under paragraph 5.c.(2). above, and the committee shall anempi to

reach azreemem as to how to alleviate such iniun to the satisfaction of the parties. If such

an agreement is reached. the Operating Critena and: or LdS Stipulation and Agreement shall

be modified in accordance with that aureement and a stipulated motion to modify this

Stipulation and Agreement shall be filed with the Court and any modifications to appropriate

documents shall be made. The committee shall have a maximum of six months from the

date the arbitrators’ determination is sent to the parties in which to reach agreement

concerning how to alleviate the jjy• Upon written notification from the committee

noxiMng all panics that the committee has been unable to agree as to how to alleviate the

injury, or upon expiration of the six month period for the committee to reach agreement, any

participating party may proceed as provided in paragraph 5.c.(2)(C). above. The Operating

Criteria and the provisions of paragraph 3 of this Stipulation and Agreement shall remain

suspended unless and until the comminee is able to unanimously agree on necessary

modifications to the Operating Criteria and/or this Stipulation and Agreement or unless and

until the Court determines otherwise.
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5.cj3)(C)(ii) If the arbitrators determine thai no

injury has occurred, or that injun’ has occurred but was not caused by operation of the

Operating Criteria and/or this Stipulation and Agreement, the Operating Criteria and all

provisions of this Stipulation and Agreement shall remain in full force and effect

5.c.(3)(D) Pay party to the arbitration who disagrees

with the arbitators decision may flie a motion in this case or a separate action for de novo

review of the issue of injury and its causation and any issues related thereto. including

whether the Operating Criteria andior whether any provisions of this Stipulation and

Areement should be suspende± reinstateth or modifled. -

5.d. In the event the Operatinc Criteria are suspended, no water in

the Hill’ shall be deemed to be sw-pius to the needs of the HUT beneficiaries, and rejeases

from the Hill’ shall only be marie to replace out-of-priority depletions by HUT beneflciaries

and to make direct deliveries to ML? beneflciaries. In the event the Operatinc Criteria are

susnended. the provisions of paragraph 3 of this Stipulation and Aeement shall also be

susende± and the Power Right may be filly exercised and the water dhts listed in Exhibits

A and B may place an administrative call and seek curtailment of diversions by HUT

beneficiaries to the extent that HUT releases are less than the out-of-priorin’ depletions of

HUP beneficiaries.

5.e. In the even: the C’veraun: C±era or Hill’ surplus water

contracts are aetermrnec to ye rnvauc or unenrorceaoze ov a cow-i of competent junsrnduon.

then the Operating Criteria shall be deemed suspended under panaraph 5.d.. and paracranh

5.d. shall apply.

6. Entry of Decree. The parties agree that the decree attached hereto as

Exhibit C shall be entered by the Court and that the Court shall retain jurisdiction for the

purposes of considering any motion flied pursuant to paragraph 5 of this Stipulation and

Agreement. In the event the Operating Criteria and the provisions of paragraph 3 of this

Stipulation and Agreement are suspended. the parties shall then be free to raise am’ and all

claims. whether in this case or in a separate action, including but not limited to. the matters

addressed in panaraphs 3.aj5). 3.e.. 3.f. and 1g. of this Stipulation and AEreemenL except

that the priorin’ date and rate of the exchange shall not be relitigated. The parties agree that

the Court shall not use the entn of the decree adiudicatin the exchange and the priority

thereof in a manner prejudicial to the positions or claims of either Co-Applicants or

:r’ an” such subseuucslL. iTh.t 4440L3CA. u: ....Xn:: =± i! .-‘l,n,c nA ARfnnce
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asserted in this proceeding, including issues as to the relevancy of various matters to this
application, may be asserted by the parties and shall not be deemed waived.

7. Binding Effect. Upon the execution of this Stipulation and Agreement
by all of the parties hereto, which execution must take place on or before August 16, 1996,
and upon the Court’s approval of this Stipulation and Agreement, this Stipulation and
Agreement shall become effective and the tights and obligations created hereby shall be

binding upon and inure to the benefit of the parties hereto and their respective successors and

assigns; provided, however, that the Operating Criteria and the limitations set forth in
paragraphs 3.a. and 3.b. shall not take effect until the beginning of the 1997 irrigation

season, i.e., April 1, 1997. The parties to this Stipulation and Agreement may consist of less
than all the parties to Case No. 91CW247 only if the parties to this Stipulation and

Agreement consent in writing to the Ml effectiveness hereof notwithstanding the failure of

other parties to Case No. 91CW247 to execute the same.

8. Authority of Counsel to Bind Parties. Counsel executing this Stipulation

and Agreement represent that they are authorized by theft client(s) to do so.

9. Notice. All notices required or permitted under this Stipulation and
Agreement shall be effective when sent to a party by certified United States mail, return

receipt requested, to the address shown for that party on the attached Exhibit E, or to any
new address of any party or any party’s successor-in-interest, provided that notice of any
such new address has been sent to all parties in accordance with this paragraph.



Stipulation and Agreement
Case No. 91CW247, Water Division No. S

Page 15

Bruce D. Bernard. #12166
Stephen G. Banell
U.S. Depamient of Justce

Environment and Natural Resources Division

General Litigation Section
999 18th Street Suite 945

Denver, CO 80202
Telephone: 303/312-7319

ATTORNEYS FOR THE

UNITED STATES OF AMERICA
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Mark Hermundsmd. #10527

Anthony Williams. *1587

200 North 6th Street. #103

Grand Junction.. CO 81502
Telephone: 970.’242-6262

AttORNEYS FOR GRAND VALLEY WATER USERS ASSOCIATION
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Flint B. Ogle, C33$
Laird T. Milbum. #2914

Dufford. Waldeck. Ruland & Milbum

744 Horizon Coua Suite 300

Grand Junction. CO 81506

Telephone: 970.241-5500

ATTORNEYS FOR ORCHARD MESA IRRIGATION DISTRICT
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John M. Dingess. #12239
Duncan. Osn-ander & Dingess. P.C.

7800 East Union Avenue. *200

Denver, CO 80237
Telephone: 303/779-0200

ATTORNEY FOR CITY OF AURORA
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Lovai E. Leavenworth. #6696

Leavenworth & Associates
Post Office Drawer 2030
Glenwood5pflngs. CO 81-601

Telephone: 970/945-2261

ATTORNEY FOR TOWN OF BASALT: MID VALLEY METROPOLITAN DISTRICT:

QTY OF RIFLE: TOWN OF NEW CASTLE
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Scott Balcomb. #1376 -

Lori Sanerfieji #23380
Delaney & Balcomb
818 Colorado Avenue
Post Office Drawer 790
Glenwood Sprins. CO 81602

Telephone: 9701945-6546

ATTORNEYS FOR COPPER MOUNTAIN. INC.: BASALT WATER CONSERVANCY

DISTRICT; UPPER EAGLE REGULATORY WATER REG. WATER AUTHORITY:

COPPER MOUNTAIN CONSOLIDATED: METROPOLITAN DISTRICT
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Sherry A. C&oia. #11947

Caloia. Houpt & Light P.C.

1204 Grand Avenue
Glenwoad Sprinns, CO 81601

Telephone: 970/945-6067

AflORNEY FOR TOWN OF EAGLE: TOWN OF DEBEQIJE: TOWN OF PALISADE:

TOWN OF CARBONDALE
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David W. Robbins. 6112 -

Mark J. Wagner. #1 5286

Hill & Robbins. P.C.
1441 lSthStreeL#l00

Denver, CO 80202

Telephone: 303i296-8 100

ATtORNEYS FOR TOWN OF FR1SCO: TOWN OF SILVERTHORNE: TOWN OF

PARACHUTE: CITY OF GLENWOOD SPRINGS: NORTH BARTON CREEK LLC:

SPRUCE VALLEY RANCH FOUNDATION
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Wendy weiss, #7254
Assistant Attorney General
Natural Resources Section
1525 Sherman. 5th Floor
Denver, CO 80203
Telephone: 303/866-5008

AflORYEY FORr SLkThS AND DIVISION ENGINEERS: COLORADO DIVISION

OF WILDLIFE: COLORADO WATER CONSERVATION BOARD
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David C. Hallford. #10510 -

P.O. Box 1120
Glenwood Springs, Co 81602
Telephone: 970/945-8522

ATTORNEY FOR COLORADO RIVER WATER CONSERVATION DISTRICT
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Mark T. Pither. #12629 -

Anderson. Johnson & Gianunzio

104 South Cascade
Colorado Springs, CO 80901

Telephone: 719/632-3545

ATTORNEY FOR CITY OF COLORADO SPRINGS
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Brian M. Nazarenus. #16984

Gorsuch Kirgis. LL.C.

1401 17th Street. #1100

Denver, CO 80202
Telephone: 303/299-8900

ATTORNEY FOR CYPRUS CLIMAX METALS CO.1PANY.
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Glenn E. Poxzak. #2793
Steven Bushona. #21782

Porzak Browning & Johnson

130.9 Walnut SileeL Suite 100

Boulder, CO 80302
Telephone: 303/443-6800

AflORNEYS FOR VAIL ASSOCIATES: EflON: VAIL VALLEY WATER DISTRiCT:

BOARD OF SUMIvUT CITY COMMISSIONERS
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Stanley W. Cazier. =4648

Baker. Caner & McGowan
62495 U.S. Highway 40
P.O. Box 588
Granbv, Co 80446
Telephone: 970/887-3376

ATTORNEY FOR GRAND COUNTY WATER AND SANITATION DISTRICT NO.h

MIDDLE PARK WATER CONSERVANCY DISTRICT
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Frederick G. Aldrich. 428
Hosldn. Farin& Aldrich & Kampf

200 Grand Avenue. Suite 400
P.O. Box 40
Grand Junction, Co 81502
Telephone: 97024249O3

AflORNEY FOR GRAND VALLEY IRRIGATION COWANY
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\Villjam A. Paddock. #9478

Peter C. Fleming, 2O805

Carisoit Hammond & Paddock

3700 Lincain Street Suite 3900

Denver, CO 80203

Telephone: 303/861-9000

WiUiam F. Manoon. #2004

Peterson. Fonda Fariev. N!anoon.

Crockenberg & Garcia P.C.

650 Thatcher Buildinc

P.O. Box 35
Pueblo, CC 81002
Telephone: 719/545-9330
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EXFflBIT C
Stipulation and Agreement

Case No. 91CW247, Water Division No. 5

DISTRICT COURT, WATER DIVISION NO. 5, COLORADO

Case No. 91CW247

FENDNGS OF FACT, CONCLUSIONS OF LAW, JUDGMENT AND DECREE

CONCERNING THE APPLICATION FOR WATER RIGHTS OF THE GRAND VALLEY

WATER USERS ASSOCIATION, ORCHARD MESA IRRIGATION DISTRICT. AND THE

UNITED STATES OF AN[ERJCA, IN MESA COUNTY. COLORADO

FINDINGS OF FACT

1. Fi1in of Application. This matter was commenced on December 30. 1991 by

the filing of an Application to Confirm and Approve Appropriative Right of Exchange which

application was amended by leave of Court on May 24. 1993.

2. CoAuplicants. The application and amendment were filed by the United States

of America (the “United States”). the Grand Valley Water Users Association, a corporation

(the “Association”). and the Orchard Mesa Irrigation District, a corporation (“OtvilDl. The

United States, the Association and 0MW are referred to herein as the “Co-Applicants.”

3. Objectors.

3.1 Statements of Ooposition Opnosin2 Anplication. The following parties

filed timely Statements of Opposition opposing the application or seeking protective tents and

conditions:

Basait, Town of
Basalt Water Conservancy District
Carbondale. Town of
Collbran. Town of
Colorado Division of Wildlife
Colorado Springs, Cm of
Copper Mountain. Inc.
Copper Mountain Consolidated Metropolitan District (successor-in-interest to

Copper Mountain Water & Sanitation District)



DeBeque, Town of
Eagle, Town of
Glenwood Springs, City of
Grand County Water & Sanitation District No. I

Middle Park Water Conservancy District
Mid Valley Metropolitan District
Mobil Mining and Minerals Company
Natec Resources, Inc.
New Castle, Town of
North Barton Creek Ltd. Liabiliw Company
Palisade, Town of
Parachute, Town of
Pueblo, Board of Water Works of
Public Service Company of Colorado
Ralston Resorts. Inc. (successor-in-interest to Keystone Resorts ManaRement

Inc. and Breckenridge Ski Corporation)
Rifle, City of
Rifle Land Associates, Ltd.
Silvenhome, Town of
Spruce Valley Ranch Foundation
Summit Cow-tn’ Commissioners. Board of

Union Oil Company of California
Upper Eagle Regional Water Authorin’

3.2 Statements of Opposition in Support of Application. The following

parties filed timely Statements of Opposition in support of the application:

Colorado River Water Consen’ation District
Colorado State Engineer
Division Engineer, Water Division No. 5
Grand Valley Irrigation Company

3.3 Interwenors. The following parties did not file timely Statements of

Opposition, but were granted leave to inten’ene as Objectors:

Aurora, City of
Colorado Water Conservation Board
Cypms Climax Metals Company
Exxon Company, U.S.A.
Englewood. City of
Frisco. Town of



Vail Associates, Inc.
Vail Valley Consolidated Water District

3.4 Withdrawals. The following parties subsequently withdrew their

Statements of Opposition:

Colibran, Town of (by Order dated January 29, 1996)

Englewood, City of (by Withdrawal dated March 8, 1996)

Natec Resources, Inc. (by Order dated January 29, I 996)

4. Stipulation. On or about July 1996, the parties filed the Stipulation and

Agreement attached hereto as Attachment 1. The Stipulation and Agreement has been

executed by the Co-Applicants and by all the Objectors who remain parties to the case and

provides that the parties to the Stipulation and Agreement agree to the entry of a decree

herein grantin the application as amended and incorporating the terms of the Stipulation and

Agreement.

5. Jurisdiction. Timely and adequate notice of the filing and contents of the

application and amendment to the application herein was given in the manner required by law.

The time for filing Statements of Opposition and for seeking leave to intervene has expired.

The Court has jurisdiction over the subject matter of this proceeding and over all persons and

owners of property affected hereby, irrespective of whether or not those persons and owners

of prbpern’ have appeared.

6. Relief Requested by Application. The application requests confirmation of an

appropriative right of subsziwtion and exchange for an existing exchange on the Colorado

River which is based on the operation of a structure commonly referred to as the Orchard

Mesa Check. Co-Applicants request adjudication of an absolute right for this existing

exchange, in the amount of 640 c.f.s., with a priority of April 1, 1926.

7. Description of Exchange Facilities. In order to describe the exchange, it is

helpful to describe the facilities by which the exchange is operated. These facilities are

described as follows:

7.1 Point of Diversion. The point of diversion for the exchange and the

upstream point of the exchange is the headgate on the right (West) side of the Grand Valley

Project diversion dam on the Colorado River (commonly referred to as the “Roller Dam”)

located in the Northwest Quarter of Section 13, Township 10 South, Range 98 West, 6th

P.M., in Mesa Count”, Colorado, on the right (West) bank of the Colorado River at a point

whence the Southwest Corner of said Section 13 bears South I 6°4 I’ West 4,023 feet (the

“Upstream Point of Exchange).



7.2 Point of Delivery of Substitute Supply. The water diverted by exchange

is returned to the Colorado River immediately upstream from the Grand Valley Irrigation

Company (“GVIC) diversion darn, which is located at a point on the right (West) bank of the

Colorado River from whence the Northeast Corner of Section 3, Township I South. Range 2

-East, of the Ute Meridian, in Mesa County, Colorado, beam North 1398’ East 1,800 feet (the

“Downstream Point of Exchange”).

7.3 Delivery Facilities. The water diverted by exchange at the Upstream

Point of Exchange is delivered for a distance of approximately 4.6 miles though the Highline

Canal located on the right (West) bank of the Colorado River, at witich point it is diverted

under the Colorado River by means of a siphon into the Orchard Mesa Power Canal located

on the left (East) bank of the Colorado River. The Orchard Mesa Power Canal delivers the

water diverted by exchange for a distance of approximately 3.8 miles to the Grand Valley

Power Plant and the ONIID Pumping Plant.

7.4 Grand Valley Power Plant. The Grand Valley Power Plant is owned by

the United States and leased to the Association, OMID and the Public Service Company of

Colorado. A portion of the water diverted by exchange is diverted into the Grand Valley

Power Plant for power generation purposes. -

7.5 0MW Pumoine Plant. The remainder of the water diverted by

exchange is diverted into the OMID Pumping Plant to operate hydraulic pumps which lift

irrigation water into OMIt) irrigation canals.

7.6 Afterbav. All the water used for non-consumptive power generation

purposes at the Grand Valley Power Plant and non-consumptive operation of hydraulic pumps

at the OMID Pumping Plant passes into a common afterbay located below the Grand Vailev

Power Plant and the 0MW Pumping Plant (the °Afterbay’). If the water in the Afterbav is

allowed to flow in its natural course, it reenters the Colorado River at a point below the

GVIC diversion dam.

7.7 Orchard Mesa Check. The Orchard Mesa Check (the “Check”) is a

structure which can be operated to alter the point at which water in the Afterbay reenters the

Colorado River. The Check is located at or near the downmeam end of the Afterbay, across

the channel through which water from the Afterbay flows back to the Colorado River. The

Check consists of three mechanically operated radial gates and a bypass channel which

parallels the Colorado River to a point immediately above the GWC diversion dam. The

Check is operated by lowering one or more of the three radial gates. The lowered gate or

gates block the flow in the channel leading from the Afterbav to the Colorado River, thus

raising the level of the water in the Afterbay by up to eight feet, more or less. Raising the

level of the water in the Afterbay causes water in the Afterbay to flow through the Check’s
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bypass channel. The water flowing in this bypass channel returns to the Colorado River

immediately above the GVIC diversion dam. Thus, the operation of the Check alters the

point at which water in the Afterbay is returned to the Colorado River. %en the Check is

not being operated, water flowing into the Afierbay is returned to the Colorado River at a

point below the GVIC diversion dam. When the Check is being operated, some or all of the

water flowing into the Afterbay is returned to the Colorado River above the GVIC diversion

dam, where it can then be diverted by GVIC which owns water rights senior in priority to the

water rights owned by Co-Applicants. The Check may be operated in varying degrees to

return more or less water in the Afterbay to the Colorado River above the GVIC diversion

dam depending upon the demands of CiVIC and the Co-Applicants and the amount of water

available at the Roller Dam.

8. Description of Orchard Mesa Check Exchange. The operation of the Check

constitutes an appropriative right of substitution and exchange. This existing exchange has

been operated as described below.

8.1 Point of Diversion’Upstream Point of Exchance. The point of diversion

for the exchange, which is also referred to herein as the Upstream Point of Exchange, is the

Roller Dam on the Colorado River. the ocaÜon of which is set forth in paragraph 7.1. above.

8.2 Point of Deliven of Substitute Supph7townstream Point of Exchanee.

lie point of deliver-v of the substitute supply, which is also referred to herein as the

Downstream Point of Exchange, is a point at which water diverted into the Check bypass

channel returns to the Colorado River immediately above the G’cflC diversion dam, the

location of which is set forth in paragraph 7.2. above.

8.3 Exchange Reach. The reach of the Colorado River over which the

exchange depletes river flows (the ‘Exchange Reach”) extends from the Upstream Point of

Exchange described in paragraph 7.1, above, to the Downstream Point of Exchange described

in paragraph 7.2, above, and is approximately 8.4 miles in length.

8.4 Source. The source of the water diverted by exchange is the Colorado

River. -

8.5 Description of Operation of Exchange. The exchange operates by the

diversion of water out of the Colorado River at the Upstream Point of Exchange, delivery of

that water through the Highline Canal and the Power Canal to the Grand Valley Power Plant

and the OMID Pumping Plant for non-consumptive power generation and hydraulic pumping

purposes, and the return of the same amount of water to the Colorado River at the

Downstream Point of Exchange through operation of the Check. The water returned to the

Colorado River at the Downstream Point of Exchange by diversion through the Check bypass



channel can then be diverted by GVIC which owns water rights senior in priority to the water

rights owned by Co-Applicants.

8.6 Amount. The maximum flow rate of the exchange is 640 cS.s.,

absolute.

8.7 U. The water diverted by exchange is used for non-consumptive

power generation and hydraulic pumping purposes at the Grand Valley Power Plant and the

OlvilD Pumping Plant.

8.8 Prioriw. The date of initiation of the appropriation is April 1, 1926, the

date of completion of construction of the Check and the Check bypass channel. The

appropriation was completed with reasonable diligence by the operation of the exchange up to

its maximum rate of flow and beneficial use of water diverted by exchange for the uses

described above. Co-Applicants have complied with the requirements of Rule 89, CLC.P.,

the exchange has been administered in a manner consistent with recognition of the original

priority date of the exchange, and, pursuant to § 37-92-305(10), CAtS., Co-Applicants are

entitled to recognition of the original priority date of April 1, 1926 for this existing exchange,

without postponement under § 3 7-92-306, CAtS.

9. Terms and Conditions. The terms and conditions set forth below will prevent

injun’ to the vested water rights and conditional water rights of others and will ensure that the

substitute supply made available under the exchange will be of a quality, quantity and

continuity adequate to meet the requirements of the uses to which the water of senior

appropriators has nonnaily been put.

9.1 Quall of substitute supolv. The same water which is diverted by

exchange oth of the Colorado River at the Upstream Point of Exchange shall be returned to

the Colorado River at the Downstream Point of Exchange. The return of the same ;vater,

after its use in non-contaminating power generating and hydraulic pumping facilities, will

ensure that the water returned to the river, i.e., the substitute supply, is of a qualiw to meet

the requirements of the uses to which senior appropriators have normally put such water.

9.2 Quantiw of substitute supply. The amount of water returned to the

Colorado River above the GVTC diversion darn at the Downstream Point of Exchange by

operation of the Check (the “substitute supply”) shall equal or exceed the amount of water

diverted by exchange out of the Colorado River by means of the Roller Dam at the Upstream

Point of Exchange.
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9.3 Continuity of substitute supply. The water diverted by exchange out of

the Colorado River at the Upstream Point of Exchange shall be returned to the Colorado

River at the Downstream Point of Exchange in approximately the same time as it would take

that water to flow in the Colorado River from the Upstream Point of Exchange to the

Downstream Point of Exchange if the water were left in the river.

9.4 InteiveninE Seniors. All water rights located between the Upstream

Point of Exchange and the Downstream Point of Exchange, i.e., within the Exchange Reach,

which are senior to the date of appropriation of the exchange, shall be fully satisfied by the

remaining flows subject to their call.

9.5 Terms of Stipulation Incorporated. The terms and conditions of the

Stipulation and Agreement attached hereto as Attachment 1 are incorporated herein.

10. Decree Administrable. The Court notes that by way of the Stipulation and

Agreement attached hereto as Attachment I, the State and Division Engineer for_ Water

Division No. 5 stipulated to the enn-v of this decree. The Court finds that this decree is

administrable by the Division Engineer for Water Division No. 5.

CONCLUSIONS OF LAV

11. Incorporation of Findings of Fact. The Court incorporates the foregoing

Findings of Fact to the extent that these may constitute conclusions of law.

12. Jurisdiction. Timely and adequate notice of the filing and contents of the

application and the amendment to the application herein was given in the manner required by

law. The time for filing Statements of Opposition and for seeking leave to intervene has

expired. The Court has jurisdiction over all persons and owners of property affected hereby,

irrespective of whether or not those persons and owners of property have appeared.

13. Subject Matter Jurisdiction. The Court has jurisdiction over the subject matter

of this proceeding. The application herein is one contemplated by law, and adjudication of

the exchange described in this decree is authorized by law and is within the jurisdiction of

this Court. § 37-80-120, 37-92-101, er seq., C.RS. The right of substiuni6n and exchange

decreed herein is an appropriazive water right, with a priority’ date and, like other

appropriative water rights, must be exercised within the priority system and in accordance

with applicable state law. § 37-80-120(4), 37-92-101, Cf seq., C.R.S.



14. Appropriative Right of Exchange. The appropriative right of exchange

confirmed herein was initiated on April 1, 1926, was diligently prosecuted thereafter, and was

completed with reasonable diligence by the diversion of water by exchange and the

application of such water to the beneficial uses described herein. § 37-92-305(1), 37-92-

305(9)(a) CAtS.

15. Non-[njurv. Subject to the terms and conditions of the Stipulation and

Agreement, the exchange may be operated under terms and conditions which prevent injury to

the vested water tights and conditional water rights of others, including the requirement that

the substitute supply made available under the exchange will be of a quality, quantity and

continuity adequate to meet the requirements of the uses to which the water of senior

appropriators has normally been put. § 37-80-120(2), (3) & (4), 37-92-305(3) & (5), C.RS.

16. Entitlement to Original Priorin’ Without Postponement. Pursuant to 37-92-

305(10), C.R;S., Co-Applicants are entitled to recognition of the original priority date of April

1, 1926 for the exchange described herein, without postponement under § 37-92-306, C.RS.

JUDGMENT AND DECREE

Based on the foregoing Findings of Fact and Conclusions of Law, it is hereby

adjudged. ordered and decreed that:

17. Incorporation of Findings of Fact and Conclusions of Law. The foregoing

Findings of Fact and Conclusions of Law are incorporated herein as if set out verbatim.

18. Confirmation of Orchard Mesa Check Exchange. Subject to the Leans and

conditions set forth herein, the Court hereby confirms and approves the Orchard Mesa Check

Exchange which is more specifically described in the Findings of Fact, above, in the amount

of 640 c.f.s.. absolute, with a priority date of April 1. 1926. v.ithout postponement under §
37-92-306. C.R.S.

19. Terms and Conditions. The terms and conditions set forth in the Stipulation

and Agreement as well as parazraph 9, above, will prevent injury to the vested water rights

and conditional water rights of others and will ensure that the substitute supply made available

under the exchange will be of a quality, quantity and continuity adequate to meet the

requirements of the uses to which the water of senior appropriators has nonnallv been put.

20. Approval and lncomoration of Stipulation and Agreement. The parties have

executed the Stipulation and Agreement attached hereto as Attachment I. The Court, having

reviewed the Stipulation and Agreement and being otherwise fully advised in the premises,
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hereby approves the Stipulation and Agreement and incorporates it into this decree as though

it were restated here in full.

2L Retained Jurisdiction. The Court shall retain permanent jurisdiction over the

subject matter of this case and panics hereto for all purposes set forth in the Stipulation and

Agreement; provided, however, that the priority date and amount of the exchange are finally

determined hereby and will not be fluiher considered under the Court’s retained jurisdiction.

22. Fume of Decree with State and Division Eneineers. A copy of these Findings

of Fact, Conclusions of Law, Judgment and Decree shall be filed with the State Engineer and

the Division Engineer for Water Division No. 5.

- Dated at Glenwood Springs, Colorado, this

____

day of —

1996.

THOMAS W. OSSOLA
Water Judge
Water Division No. 5
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EXHIBIT B

EXRIEIT U

Stipulation and Agreement

Case No. 91CW247

GREEN MOUWEAIN RESERVOIR HISTORIC USER POOL

- OPERATING CRITERIA

1. DEFINITIONS. The definitions set forth in paragraph 1

of the forgoing Stipulation and Agreement are incorporated

herein. For purposes of these Operating Criteria and the

Stipulation and Agreement, “HUP surplus water” shall mean that

amount of the WJP which, in accordance with paràgraoh 8 of the

Operating Policy is included in that portion of the stored water

in Green Mountain Reservoir in excess of that necessary to meet

the objectives of paragraphs 2 and 4 of the Operating Policy, and

which is determined under these Operating Criteria to be

available for releases for HUP surplus water contracts at any

particular time after taking into consideration re±eases to be

made to meet the replacement and direct delivery needs of HUP

beneficiaries.

2. PURPOSES XD OBJECTIVES. The purposes and objectives

of these Oeratizc Criteria are to:

l.a. Ensure chat a sufficient quantity of water is

retained in the HUP for release to meet the replacement needs of

HUP beneficiaries throughout the irrigation season.

2.b. Ensure that a sufficient quantity of water is

retained in the HUP for release to meet the direct delivery needs

of the Grand Valley Water Users Association, Orchard Mesa

— Irrigation District, Grand Valley Irrigation Company, Mesa County

Irrigation District and Palisade Irrigation District throughout

the irriGation season.



2.c. Ensure that a sufficient quantity of water is

retained in the HUP at the end of the irrigation season for

-release to meet the winter needs of mIP beneficiaries.

2.d. Define the terms and conditions under which water

in the HUP is surplus to the needs of IffiP beneficiaries, and

therefore available for delivery to beneficial uses in Western

Colorado, in accordance with paragraph 8 of the Operating Policy,

under contract(s) to be developed, and indirectly to the 15-Mile

Reach to augment flows for the recovery of endangered Colorado

River fish species.

3. KUP Ooeratino Criteria. Figure 1, attached to these

Operating Criteria, depicts the estimated “Upstream HUP

Replacement Allocation,” estimated “Winter WJP Allocation,” and

estimated “Total WJP Draw Down Band”.

3.a. The UDstream WJP Reolacemen: Allocation reoresents

the maximum volume reauired to fully mee c:heirricatirn,

domestic and municiwa! rewlacemen: needs of EUP beneficiaries

upstream o: Shoshonc a.k.a. the Glenwooc Power CanaiY :or the

remainder of the irrigation season. The total volume of water

estimated for this ourpose is 14,685 acre-feet at the beginning

of the irrigation season. Th:s volume diminishes :1-.rouznout the

irrigation season as depicted in Figure 1. Attachment A to these

Operating Criteria documents the data and technical analyses used

to estimate this volume.

3.b. The Winter HUP Allocation represents the maximum

volume recuired to fully meet the domestic and municipal

replacement needs of hlJP beneficiaries during the winter or non

irrigation season. The total volume of water estimated or this



purpose is 500 acre-feet. Attachment A to these Operating

Criteria documents the data and technical analyses used to

-estimate this volume.

3.c. The Total HUP Draw Down Band represents the

estimated range of storage volumes that will serve as a guideline

- for managing HUP releases in dry years similar to those analyzed

in Attachment A to these Operating Criteria to accomplish the

purposes of Section 2 as more fully described in Section 3.dand

3.e of these Operating Criteria. Attachment A to these Operating

Criteria documents the data and technical analyses used to

estimate this range of volumes.

- 3.d. In order to meet the purposes and objectives of

Section 2; above, the Bureau of Reclamation, after direct

consultation with the Grand Valley Water Users Association,

Orchard Mesa Irrigation District, Grand Valley Irrigation

Company, Colorado Division of Water Resources, Colorado Water

Conservation Board and Fish and Wildlife Service (the Bureau of

Reclamation and the above mentioned entities with whom the Bureau

of Reclamation shall consult in managing releases of water from

the HUP are hereafter collectively referred to as the “managing

entities’), will attempt to manage the release of water from the

HUP to maintain actual storage ccnditions within the rane of

storage volumes as represented by the Total HUP Draw Down Band

and will attempt to manage the release of water from the 141W so

that the entire 141W, except the Winter HUP Allocation, will be

released by the end of the irrigation season unless the managing

entities determine that the release of such water is not

necessary to meet the purposes and objectives of Section 2,

above; considering hydrologic, demand and operational conditions.

However, it is expressly recognized that in some years release of



the entire HUP by the end of the irrigation season may not be

necessary or possible. Grand. Valley Water Users Association,

-Orchard Mesa Irrigation District and Grand Valley Irrigation

Company retain exclusive control of determining their irrigation

demands, subject to the otherwise applicable administrative

powers of the Colorado Division of Water Resources and the

provisions of the Stipulation and Agreement. It is recognized

that actual storage conditions may deviate from the indicated

range due to hydrologic, demand and operational conditions;

however, the managing entities will take all reasonable actions

to maintain actual WJP storage conditions within the indicated

range. The obligation of the managing entities to take

reasonable actions to maintain actual HUP storage conditions

within the indicated range shall be limited to operation of the

Orchard Mesa Check and such other actions as to which the

managing entities agree. At any particular time during the

irrication season, the actual HUP storage volume shall not fall

below the volume indicated by the sum of the Upstream HUP

Replacement Allocation at that time and Winter HtJP Allocation, as

oeoactec in Figure 2, unless remaired by Acts of God or emeroencv

stuataons beyond the control of tne managing entities, or Unless

modified as provided for in paragraph S of the Stipulation and

Agreement.

3.e. To accomplish management of the HUP as described

in Section 3.d, the managing entities agree to participate in the

following process.

3.e.(l) On or before June 30 of each year, the

Bureau of Reclamation will conduct a meeting, involving the

managing entities, to review HtJP storage conditions, projected

runoff forecasts, ciimatclogical conditions, projected irrigation



demands and 15-Mile Reach flow needs, and other operational

conditions to determine an annual operational plan for the Green

-Mountain Reservoir IWP, the Orchard Mesa Check and the Grand

Valley Power Plant (“Annual HUP Operating Plan”) - The Annual HtJP

Operating Plan will cover water operations for the July through

October irrigation season. Water in the HUP shall not be deemed

to be surplus to the needs of IWP beneficiaries prior to the

determination that there is at least EG,000 acre feet of water

available for releases for the benefit of HUP beneficiaries when

Green Mountain Reservoir ceases to be in priority for its initial

fill under the Blue River Decrees, as provided by paragraph

3.b.(2) of the Stipulation and Agreement.

3.e.(2) The managing entities agree to

participate in subsequent meetings during the irrigation season

to reexamine HUP storage conditions, projected runoff forecasts,

climatological conditions, projected irrigation demands and 15-

Mile Reach flow needs, and other operational conditions on an as-

needed basis to modify the Annual SUP Operating Plan. Any cf the

managing entities may call for a meeting, and all of the managing

ent:ti es agree to participate to reexamine cnanging conaItons

and to modify the Annual HUP Operating Plan. All such meetings

will be open to the public.

3.e. (3) The managing entities agree to make good

faith efforts to develop an Annual HUP Operating Plan that is

unanimously supported by the managing entities. If however, an

Annual HUP Operating Plan cannot be developed that is unanimously

agreed to, the Bureau of Reclamation reserves the right to

establish a release schedule from the mm for the irrigation

season in question consistent with the Total WUP Draw Down Band

and the State water right priority system. The Bureau of



Reclamation’s establishment of a release schedule pursuant to the

preceding sentence shall not prevent any other of the managing

-entities from requesting a subsequent meeting to reexamine

changing conditions and to develop the Annual HUP Operating Plan.

4. Nothing contained in these Operating Criteria shall

diminish or limit the statutory authority and responsibility of

the Colorado Division of Water Resources or be deemed to alter

the duties and responsibilities of the Bureau of Reclamation

under the Operating Policy, Senate Document 80 and the Blue River

Decrees.

6
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Attachment A
IIUP Operating Criteria Technical Analysis Summary

Technical analyses were conducted to determine the maximum Green Mountain Reservoir

storage volumes required to meet the needs of HUT’ beneficiaries. Storage volumes were

quantified for the three components described in Section 3 and Figure 1 of the Operating

Criteria: 1) the Upstream HtWReplacement Allocation; 2) the Winter HUT’ Allocation; and

3) the Total HUT’ Draw Down Band. The technical analyses, da sources, definitions, and

assumptions used to quantify these storage volumes are summarized below.

A. Upstream HUP Replacement Allocation

One purpose of the Operating Criteria is to ensure that a sufficient quantiw of storage water is

Tetained in the HUT’ to meet the replacement needs of HUT’ beneficiaries throughout the

irrigation season. The Upstream HUP Replacement Allocation was designed to meet this

need.

In this analysis, upstream was defined as water rights located upstream from the Shoshone

Power Plant, and junior to the Shoshone Power Plant 1250 cfs water right The Upstream

HUT’ Revlacement Allocation was further defined as those upstream junior rights that are HUT’

beneficiaries. These junior water tights could be called out by the Shoshone water right:

water rights senior to Shoshone or located downstream from Shoshone are not subiect to the

Shoshone call. Under the terms of the Stipulation and Agreement. neither the junior nor

senior tights would be subject to the Cameo call. The Cameo call as used in this document is

composed of the irrigation and power rights owned by the Grand Valley Water Users

sssocanon (GVWUA), the Grand Valley Irngauon Company (GYIC), the Orchard Mesa

Imganon Distnct (0MW) and the Umted States of America

The total volume of the Upstream HLTP Replacement Allocation was determined by

auantiMng historical reniacement needs for the following groups of upstream junior RUT’

beneficiaries:

1. Irrigation consumptive use

a) Water rights in use for irrigation during the study period 1989 to 1994

b) Adjustment for irrigation water rights not in use during theswdy period.

2. Municipal and Domestic consumptive use during the 1994 irrigation season

An explanation of the analysis procedure follows for each of these groups of water tights.
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A.1. Irrigation Consumptive Use -

Daily diversion records and water rights records compiled by the State of Colorado, Division

of Water Resources, Water Division 5 served as the base data for the analysis. Consumptive

use calculations were made using the modified Blaney-Criddle method, as described in

Technicai Release Number 21 (TR21), Irrigation Waxer Requirements, published by the U.S.

Department of Agriculwre, Soil Conservation Service. The Blaney-Criddle method was

originally developed for estimating seasonal consumptive use; it was found that the seasonal

crop coefficients were not constant for short time periods (30 days or less). Two modifications

to improve the accuracy of the Blanev-Criddle method when estimating short-period

consumptive use are described in TR2L; these relate to use of climatic and crop growth stage

coefficients.

Computer programs and databases supporting the modified Blanev-Ctiddle consumptive use

calculations had previously been developed by the State. The State’s Water Division 5

provided the Bureau of Reclamation with copies of the programs and data, and assisted with

installing and testing the pronms on Reclamation’s computers.

Reclamation made the following modifications to the State’s programs and data:

1. Added November data to the darn tables for air temperature, crop coefficients, and

daylight hours. This was necessary to calculate consumptive use after October 14.

2. Added program logic to support multiple-day program runs: approximately 200 single-

day program runs were required for the analysis.

A.1.a. Data Sources and Assumptions

Diversion Records

Databases containing daily diversion records were provided by Lne Srnie br the eleven ware:

districts in Water Division 5. Dam for the six water districts located upstream from the

Shoshone Power Plant (disthas 36, 37, 50, 51. 52, and 53) was used ir this analysis.

RUP Beneficiaries and Junior Water Rights

Data tables listing the water rights and ITUP beneficiaries for each water district were provided

by the State. HUP beneficiaries junior to Shoshone were defined in the State’s data tables as:

1. Water tights perfected and in use prior to Januan 23, 1984 (date the Green Mountain

Resexwofr Operating Policy was published in the Federal Register); and

2. Junior to the Shoshone 1250 cfs water right (administration number 20427.18999).

The HUP beneficiary tables were used to limit the daily diversion databases to only those

diversions made by water tights eligible for Green Mountain replacement releases. The water

tights tables orovided the means for the consumptive use pronm to classify diversions as

aCfliui iun4cr C w&



Upstream 1W? Replacement ftdlocation

M.vch 28. 19%
trricauon Canswnotje Use

Study Period
Consumptive use calculations were made on a once-weekly time step for the period July 1

through November 1 for the past six years (1989 through 1994). Calculations on a daily time

step were made for 1993 (discussed in the Analysis Results section below).

Acreage
The acreage irrigated by RU? beneficiaries senior and junior to Shoshone was calculated by

the consumptive use program for each disuict, for each thy. Additional effort would be

required to tabulate total acreage and compute the acreage irrigated byjwdory. -

Crop Coefficients

Monthly crop growth stage coefficient curve values for pasture grasses were obtained from

Tfll, Curve No. 17. The priman crop grown on the irrigated lands upsutam from Shoshone

is pasture grasses. Data on actual crop wpe for each irrigated parcel is not available, therefore

consumptive use was calculated using only the pasture grass coefficients.

Daylight Hours
The monthly percentage of daytime hours of the ;‘ear for latitudes 39°, 40°, and 410 north of

the equator were obtained from TR21, Table I. Daylight hours for the actual latitude of each

district weri interpolated from the daylight hours table (e.g., value for District 36 at latitude

39.6c would be computed from the table values for latitudes 390 and 40°).

Air Temperature

Mean monthly air temperature for a jocation central to each disthet was obtained from

temperature summaries prevared by the Colorado Climate Center, Department of Atmostheri:

Science, Colorado State University. Period of record for the temperature summaries was 40

years for all locations except Dillon (District 36). which had a 79-year record.

Consumptive Us Calculations

Consumptive use rate was calculated for the 15th day of the selected month, using values for

mean monthly air temperature. crop gr&.vth stage coefflcient, and daylight hours from the data

tables. Consumptive use rate for the previous or subsecuent month was also calculated.

depending on the date selected foranalysis. Linear interpolation was then used to calculate the

consumptive use rate for the selected date and applied to the diversion records for that date.

The calculations limited irrigation efficiency to a maximum of 50% (e.g., consumptive use

volume could not exceed 50% of the total volume diverted).

Several factors that can influence consumptive use rates were not evaluated in this analysis.

These include effective precipitation, soil moisture holding capacity, casnover soil moisture

from winter precipitation. ground water contribution, and field application efficiencies

(evaporation, deep percolation, and surface nrnoffl. Applying additional factors to the

computations would recuire data collection and programming effort with no certainty of a

ctihcrnrjl effect nn the analysis results.
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A.1.b. Program Output

Output from a single-day run of the consumptive use program consists of six tables (one for

each water district). The tables list each structure which diverted thigation water on that date1

with columns for diversions senior to and diversions junior to the Shoshone call, acres

irrigated (by both senior and junior rights), total consumptive use (by both senior and juniof

rights), and consumptive use junior to Shoshone. The six disthct totals for consumptive use

junior to Shoshone were then summed to obtain the total volume for that date.

Program runs to calculate daily consumptive use volume by distict were made for the 1st, 8th,

15th, and 22nd of each month, approximating a weekly time step. Weekly’ consumptive use

volume was calculated from the daily totals, using the following formula:

WeeklvVolume = (Day 1 ÷ Day2 )12 Nthys -

Where: Dayl is the beginning day of the period being calculated

Day2 is the beginning day of the NEXT period

Ndavs is the number of days in the period (Ndavs=Dav2 - Day 1) -

For example, the week” from August22 to August31 has 10 days. wDavlr in the formula

above would be August 22: Dav2” would be September 1. Volume for the period was

calculated as the average of the August 22 and September 1 volumes multiplied by 10 days.

This technique results in the last period beginning and ending on November tnererore the

volume for the ‘week” beginning November 1 eauais the daily volume for November i.

A.1.c. Analysis Results

Figure A-! shows the estimated consumotive use results in acre feet. The period July 1

through November 1 is plotted for each of the s:x years anaivzec: the data taoies for the s:x

years are shown in Tables .‘-1 through A-6. The values shown for each district in the data

tables were computed by the consumptive use program. The column labeled Daily Total

(AF)” is the sum of the six districts and is plotted in Figure A-!. For example. the estimated

consumptive use on July 1, 1993 was 302.6 acre feet. The column labeled Weck1v Volume

(AF)’ was calculated from the daily totals using the equation described above.

Figure A-2 shows the estimated RU? volumes necessary to meet irrigation replacement needs

during each of the six irrigation seasons analyzed. As shown in Figure A-2 and the yearly

data tables, the total estimated volume ranges from a low of 9,397 acre feet in 1994 to a high

of 12,982 acre feet in 1993. The avenge volume for the six years analyzed was 11,851 acre

feet, shown in Table A-7.

To verify accuracy of the weekly volume computations. consumptive use program runs were

made for each day of the 1993 analysis (July I through November 1). Total volume from the

Gaily i3 ruu wa 3. :;3 ccJC CCVa 211 arr fez:. or :bct: .?

over the 12.982 volume caiculaLec trom the once-weekly runs.
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The results from the 1993 daily ajialysis were used as the basis for the irrigation component of

the Upstream HUP Replacement Allocation, which provides an allocation based on the largest

volume from the six-year study period.

A.1.d. Adjustment Factor

The irrigation consumptive use analysis was based on actual liTigation water diversions during

the six-year study period. Potential depletions by water tights not in production during the

study period were therefore not accounted for. For example, research conducted by

representatives of the Vail Valley Consolidated Water District indicates that the district has

approximately 900 acre feet of agricultural consumptive use credits for municipal use. In

1994, the district’s municipal depletions totaled 333 acre feet, leaving nearly 600 acre feet of

potential depletions. If these water rights were fully developed in the future, a portion of the

600 acre feet would come from augmentation provided by the BliP pool.

Research was conducted by the Stat&s Water Division Five staff to quantiN the volume of

potential depletions reaufring augmentation from the RU? pool. Augmentation plans and

diversions for District 51 (Grand County area) water tights junior to the Shoshone right were

reviewed for the 1989 to 1994 study period in order to identift agricultural water tights that

have been convened to municipal use, but are not yet in production. Five out-of-production

water rights were found, with a total of 90.2 acre feet of municipal consumptive use credits.

Normally, only a portion of this 90.2 acre feet total would come from augmentation provided

by the HI)? pool. In the event the Shoshone call was on for the entire irrigation season. all of

the 90.2 acre feet would come from the HUP.

The research done to quantift potential depletions in the Vaii Valley and District 51 is

representative of what could be expected in other areas of Division Five. An adjustment factor

of 10% was applied to the irrigation consumptive use volume to account for out-of-production

water rights. This results in an increase of 1.319 acre feet to the 13.193 acre feet already

identified in the 1993 irrigation consumpuve use study. As provided for :n aragravh ë.b. c:

the Stipulation and Agreement. this adiustment factor could be modified in the future if

additional research is done to quantify the replacement needs for water tights not cunendv in

use.

A.2. Municipal and Domestic Consumptive Use

As explained earlier, the total volume for the Upstream RU? Replacement Allocation was

developed by quantifying replacethènt needs for: 1) irrigation consumptive use, and

2) municipal and domestic consumptive use during the irrigation season. Municipal and

domestic consumptive use during the winter, or non-irrigation season, is discussed separately

in Section B.

An analysis of historical municipal and domestic consumptive use was conducted by the States

Water Div’cion 3 staff. Tiic fbr I?4 wcr: yze to ri’andf ret.CPmPfl’

needs for domestic and municipal aiversions augmented Lv die 1-IU?. I tie t4 ozversons
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reported by the Water Commissioners represent the best darn available; analyzing records prior

to 1994 would likely show lower replacement needs. The effect of future population growth

on municipal and domestic water use was not evaluated in the analysis; any increases in.

municipal and domestic water use are expected to be offset by decreases in irrigation water

use. Also, an adjustment factor was already applied to account for potential depletions from

out-of-production agricultural watertights convened to municipal use (see Section A.! .d.,

Adjustment Factor). -
-

-

The municipal and domestic diversion records were selected according to similar criteria as in

the irrigation consumptive use study discussed earlier. In summary:

3. HUP beneficiaries (water rights perfected and in use prior to January 23, 1984);

2. Located upsn-eam from the Shoshone Power Plant (districts 36, 37, 50, 51, 52, and

53);
3. Junior to the Shoshone 1250 cfs water right.

For this analysis, municipal and domestic depletions during the May through October

irrigation season were computed at a flat 30% consumptive use raze.

Results from the analysis, shown in Table B-8, indicate that approximately 172 acre feet of

municipal and domestic depletions occurred during the 1994 iuiaadon season.

B. Winter HUP Allocation

The Winter RU? Aflocation represents the WLTP volume needed to meet the replacement needs

of municipal and domestic water rights during the winter or non-irrigation season. This

volume was quantified using the same criteria and methods described in Section A.2. above.

with the following differences:

1. The period November 1993 through Aprii 1994 was analyzed.

2. Municipal and domestic diversions upstream from Cameo and junior to the Cameo

rights (as opposed to upstream from Shoshone and junior to Shoshone) were included

in the analysis. However, since the Cameo call was not on during the winter months.

no replacements were needed for water rights below Shoshone.

3. A wintertime consumptive use rate of 10% was applied, which is the accepted rate for

septic systems (the 5% rate for central sewer systems was not used).

The results of the analysis, shown in Table A-9. indicated that the wintertime mtnicipal and

domestic consumptive use total was approximately 90 acre feet, which was less than earlier

estimates. Although the earlier estimates were not based upon actual diversion records. there

was concern that the 90 acre feet figure was not conservative enough. A Winter HLIP

Allocation volume of 500 acre feet was subsequently agreed upon by representatives of the

Co-appiicants and Objectors at their Technical Committee meeting on October 25, 1995.

Ac
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C. Total HUP Draw Down Band

The band of BliP draw down patterns shown in Figure 1 of the Operating Criteria is based on

rule curves used in spreadsheet model simulations of HUP operation as proposed under the

terms of the Stipulation and Agreement. HUP pool operations were modeled to meet a Cameo

flow of 1310 cfs plus historic GWC diversions. Releases were based on the HOP volume as

compared with a rule curve. Releases to meet 1310 cfs plus GWC diversions were made as

]ong as pool volume was eual to or exceeded the rule curve. If pool volume dropped below

the rule curve, releases were reduced to meet the lesser of 1700 cfs or 1310 cfs plus GVIC

diversions. -

A surplus was considered to exist when pool volume was above the rule curve. Surplus supply

was released as a power delivery to the Orchard Mesa Power Canal. The amount of release

was limited to the minimum of available surplus volume or the remaining available capacity in

the Government Highline and Orchard Mesa Power Canals.

Spreadsheet simulations were done for years 1977. 1981, 1988. 1989, 1990, and 1991. Rule

curves used in these simulations were developed using an iterative process. Adjustments were

made upon inspection of the effectiveness of resulting SUP releases in meeting the delivery

needs of GVWUA, 0MB). and GVIC. Utilization of the poo1 for delivery of surplus water to

the Orchard Mesa Power Canal. and indfrecdv to the 15-Miie Reach, was also considered.

The rule curves for the six years analyzed are shown in Figure B-3. The SUP Draw Down

Band in Figure 1 was derived from the maximum and minimum values of these curves.

The spreadsheet simulation model is in a review and revision process. As such, the HUT’

Draw Down Band shown jr Figure 1 should be considered preliminary in nature, and is

presented for illustrative purposes. With review and revision, modifications to these rule

curves may occur. Simulations of additional years may after the range of the band as oresendv

shown in Figure 1.
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Table A-I. 1989 Inloation Consumotive Use

lrriaators junior to the Shoshone 1250 call, upstream from Shoshone

Daily Daily Weeklr

District Total Total Volume

36 37 50 51 52 53 CAP) (CFsi (An

JUL 1 31.613 38.654 36.049 63.815 4.986 57.062 232.179 117.057 1,641.577

JUL8 33.393 39.076 38.712 64.434 4.658 55.570 236.843 119.408 1.644.944

JUL15 34.323 40.167 39.095 61.304 4.863 53.368 233.141 117.542 1.418.575

JUL22 23.417 36.724 30.098 49.506 1.026 31.395 172.166 86.800 1.591370

AUG 1 19.774 31.762 26.693 40.764 0.633 26.682 146.308 73.764 973.301

AUG 8 16.197 26.664 34.005 28.149 0.610 26.153 131.778 66.438 905.429

AUG 15 11347 23.708 34.410 29.966 0.588 25.897 126.916 63.987 858.155

AUG22 10.472 21.987 35.775 24.848 0.537 24.649 118.271 59.628 1,062935

SEP 1 7.278 18.055 20.880 24.757 0.468 22.878 94.316 47.551 610.309

SEP 8 2.746 15.663 13.456 26.096 0.417 21.480 80.058 40.363 525.529

SEP15 1.949 12.342 11.735 23.767 0.367 19.933 70.093 35.339 451613

SEP22 1.373 11.167 6.478 21.429 0.321 18.457 59.225 29.859 483.185

OCT 1 1.471 iO.227 5,314 15.962 0.000 15.171 48.145 24.273 319.536

OCT 8 1.194 8.659 6.453 13.580 0.000 13.265 43.151 21.755 205.576

OCT15 1,45-4 0.000 2.248 7.319 0.000 4.564 15.585 7.857 98.284

OCT22 0.615 0.000 1.587 6.028 0.000 ‘.266 12.495 6.300 64.085

NOV 1 0.000 0.000 0.000 0.321 0.000 0.000 0.321 0.162 0.321

Total
12.855,732

Table A-2. 1990 Irricaton Consumotive Use

Imoators iunior to me Shosnone 1250 caD, uDstream from Shosnone

Daily Daily Weekly”

D’stnc Total Total Volume

52 52 ‘4” ‘ZES’ IA”

JUL 1 25.379 51.627 44118 5.456 1.867 48.646 267.097 134.651 1820.767

JULE 37.333 62.319 25,526 51.061 1,649 42.254 253.122 127.616 1.706,67;

JUL15 30.369 63.466 26.294 70.886 1.681 42.431 235.129 118.544 1495.609

JUL22 27.751 38.538 24.122 58.771 1.658 ‘1405 192.245 96.924 1.657.595

AUG 1 18.159 32.993 15.019 37.727 1.625 53.751 139.274 70.217 530.472

AUG 8 15.769 32.094 13.243 30.599 1.602 33.268 126.575 63.815 760.312

AUG 15 2495 25.578 10.490 19.209 1.580 31.205 90.657 45.706 615.811

AUG22 1.595 23.900 10.265 20.688 1.529 27.312 85.289 43.000 791.590

SEP 1 0405 20.749 2.845 23.932 1.460 23.638 73.029 36.619 521.4.48

SEP 8 0.361 19.261 3.811 29.146 1.409 21.968 75.956 28.295 504.755

SEP 15 0.317 17,363 4.064 25.735 .. 0.367 20.414 68.260 34.414 42.449

SEP 22 0.275 13,711 3.423 22.953 0.321 17.461 58.154 25.219 459.900

OCT 1 1.549 11.161 1.163 18.307 0.000 11.866 4,046 22.207 270.760

COTS 1.250 7.309 0.955 12.245 0.000 10.540 23.314 16.795 200.141

OCT 15 0.956 7.309 4.791 5.075 0.030 2.726 23.869 12.03’ 143.630

OCT22 0.785 5.999 3.958 5.022 0.000 1.40’ 17.168 8.656 96490

NOV 1 0.000 0.941 0,000 1 589 0,000 0.000 1.930 0.973 1.530

Total
12,421.738

januan II. 1996



Table A-a. 1991 Irrication Consumptive Use

Irrigators junior to the Shoshone 1250 call, upstream from Shoshone

Daily Daily weeklr

District Total Total Volume

36 37 50 Si 52 53 (A9’ (CFS (AF)

JUL 1 33.901 46.964 59.351 60.091 1.617 51.486 273.410 137.844 1,915.760

JUL 8 35.332 46.320 64.402 76.200 1.649 50.047 273.950 138.117 1,839.933

JUL iS 32,589 46.588- 52.357 69.901 1.681 48.629 251.745 126.922 1.595.577

JUL22 26.629 42.433 38.483 53.260 1.658 41.671 204.134 102.918 1.537.420

AUG 1 16.630 30.216 10.733 27.821 1.625 32.955 103.350 51106 808.511

AUG 8 11.691 28.874 17.208 36.190 1.602 32088 127.653 64.358 847.508

AUG 15 7.676 27.631 14.961 33.219 1.580 29.425 114.492 57.723 725.113

AUG22 5.598 25.263 1.785 30.644 1.529 27.864 92.683 46.728 874.790

SEP 1 4.290 20.740 5.255 24.314 1.460 26.216 62.275 41.480 552.094

SEP 8 2.624 19.148 4.710 23.129 1.409 24.446 75.466 38.047 517.839

SEP 15 0.875 16.587 5.693 26.495 0.367 22471 72.488 36.546 477.554

SEP22 0.380 15.091 3.447 24.446 0.321 20.281 63.956 32245 474.143

OCT 1 1.532 ii.59i 0.992 16.799 0.260 10.235 41.409 20.877 269.283

OCT8 1.245 9.851 1.289 13.808 0.215 9.121 35.529 17.913 209.178

OCT15 0.757 7.045 0.774 10.515 0.169 4.976 24.236 12.219 132.402

OCT22 0.597 5.863 0.681 5.260 0.140 1.052 13.593 6.853 71.215

NOV 1 0.059 0.041 0.000 0.550 0.000 0.000 0.650 0.328 — 0.650

Tota
12.848.966

Table A3. 1992 Irrication Consumptive Use

Irrigators junior to the Shoshone 1250 call, upstream from Shosnone

Daily Daily ‘Weeklf

Disln Total Total Volume

35 3T 50 51 52 53 (A\ (CFS (APi

JUL 1 26.396 37.348 47.634 67,640 0.099 41.271 220.390 111.113 1,464.992

JUL 8 28.533 36.556 32.579 59.514 0.099 40.888 i98.179 99.915 1.323.228

JUL15 26.555 35.988 22.047 55.056 0.099 29.131 179.886 90.693 1•140.311

JUL22 I 17.242 35.628 17.674 41.046 0.099 34.228 145.917 73.567 1.286.595

AUG 1 17.867 30.814 9.513 32.070 0.099 21.039 111.402 56.165 734.542

AUG 8 10.298 29,925 2.749 30.608 0.099 19.788 98.467 49.644 652.435

AUG 15 6.525 27.785 6.167 28.138 0099 19.226 87.943 44.338 591.269

AUG22 5.367 23.956 5.586 29.597 0.099 16.386 80.991 40.833 744.255

SEP 1 3.423 21.092 4.044 25.725 0.000 12.576 67.860 34.213 458.836

SEP 8 3.768 15.297 9,357 23.063 0.000 11.751 63.236 31.882 452.386

SEP 15 2.570 12.909 8.626 29.530 0.000 12.382 65,017 33.284 442.953

SEP22 1.183 11402 11.112 25.289 0000 11,555 60.541 30.523 493.317

OCT 1 2159 9.284 9.145 18.259 0000 10.238 49.085 24.747 299,954

OCT 8 1 740 5.662 5.239 14.277 0000 6701 36.619 16.462 224.679

OCT 15 0.708 4.295 5.064 10.320 0.000 7,188 27.575 13.902 176.077

OCT22 0.293 3614 3523 6.396 0.000 6.521 22,447 11,317 117.045

NOV 1 0 000 0.000 0 000 0 962 0 000 0 000 0.962 0 485 0.962

Total
,

10601.862

Januasv II, 1 996



Table A-S. 1993 IrrIgation Consumptive Use

Irrigators junior to the Shoshone 1250 call, upstream from Shoshone

Daily Daily ‘Weekly
District Total Total Volume

36 37 50 51 52 53 lAP) (CFS1 (AF)

JUL 1 28.042 31.351 64.709 124.462 4101 49.980 302.645 152.584 2.031.421

JUL 8 27.583 33.151 72.518 90.082 3.300 51.127 277.761 160.038 1,839.643

JUL15 27.145 33.896 44.240 89.854 3.345 49.314 247.794 124.930 1,562.411

JUL22 22.959 29.877 25.861 70.777 3.312 45.823 198.609 100.132 1.770.005

AUG 1 15.334 36.104 20.126 37.486 3.266 43.076 155.392 78.344 1,004.602

AUG 8 9.224 31521 18.236 27.430 3.234 40.992 131.637 66.367 867.706

AUG 15 4.881 31.491 19.189 24.983 0.588 25.147 116.279 55.624 731.213

AUG22 3.357 27.950 12174 26.991 0.537 21.630 92.639 46.706 857.076

SEP 1 2.824 24.406 12631 23.353 0.468 15.094 78.776 39.716 514.269

SEP 8 2.176 20.520 15.219 17.674 0.000 12.567 68.158 34.363 443.905

SEP15 1.912 16.169 17.396 11.196 0.000 11.999 58.672 29.580 387.352

SEP22 3.881 10.323 16.848 10.131 0.000 10.817 52.000 26.217 414.140

OCT 1 3.011 8.662 13.073 6.644 0.000 8.641 40.031 20.182 253.435

OCT6 1.491 7.327 12.615 5.295 0.000 5.650 32.379 16.324 166.334

OCT 15 1.148 4.149 2.923 2.918 0.000 4.007 15.145 7.636 84.395

OCT22 0.820 3 472 2.588 1.989 0.000 0.099 8.958 4.521 52.555

NOV 1 0.006 0.030 1.184 0.323 0.000 0.000 1.543 0.776 1.543

Total 12.981.803

Table A-S. 1994 Irrication Consumotive Use

Irrigators junior to the Shoshone 1250 calL upstream from Shoshone

Daily Daily ‘Weekly’

District Total Total Volume

35 37 50 51 52 53 (A1 (CES’ (AFI

JUL 1 25.272 35.822 23.631 64696 2.286 28.057179.777 90.636 1.249,622

JUL 8 22.689 36.450 26.309 60.541 2.398 26,928 177.315 89.396 1.216.975

JUL15 23.006 34.106 25.580 62.830 2.510 22.350 170.292 85.906 1.097.954

JUL22 8,788 33.571 13.993 52.389 2430 22.138 143.309 72.252 1,200.815

AUG 1 9.563 32.585 6.485 24.930 2.315 20.976 96.854 48.831 621.114

AUG 8 7.107 31.695 5,159 17.447 ‘ 2.235 16.954 80.607 40.639 530.100

AUG 15 4.859 30.748 3.965 14340 2.156 14.782 70.850 35.720 500.920

AUG22 4.585 28.224 10.536 12.666 1,879 14.380 72.270 36.436 673.370

SEP 1 3,330 23.402 6.147 14.782 1.638 13,105 62.404 31.462 438.512

SEP 8 2.785 21.195 9.804 16.187 0.834 12.080 62.885 31.705 432.194

SEP 15 2.348 18.555 9.155 16.528 0,734 11.278 60.599 30.552 391.654

SEP22 2,076 11.289 9.131 17.850 0.642 Ic 314 51.302 25.865 391.419

OCT 1 2,720 9508 4.878 9528 0 520 8 526 35.680 17.989 227.647

OCT 8 2.003 8.014 4 134 7,745 0.430 7 035 29.362 14.802 177.230

OCT 15 1.399 5.219 3.389 5722 0.338 5.208 21.275 10.726 131.957

OCT22 0.598 4 195 2.897 4.132 0,280 4 324 16.427 8,282 109.465

NOV 1 0.006 C.030 6.342 1,085 5.000 0000 5466 2.756 5.466

Total 9.396.611

Januan II. 1996



Table A-?. Irrigation Consumotive Use - Summary of all Years Analyecf

Weekly Volume (AF) - Irrigators junior to the Shoshone 1250 call, upstream from Shoshone

Avenge
MI

Years 1989 1990 1991 1992 1993 1994

JUL 1 1687.390 1.641.577 1.820.767 1,915.760 1,464.992 2.031.421 1.249.822

JUL 6 1.595.567 1644.944 1708.879 1.839.933 1.323.228 1.839.442 1.216.975

JUL15 1385.106 1.418.575 1495.809 1,595.577 1,140.311 1.562.411 1.097.954

JUL22 1,507.467 1,592.370 1,657.595 1,537.420 1,286.595 1.770.005 1200.815

AUG 1 845.423 973.301 930.472 806.511 734.542 1,004.602 621.114

AUG 5 760.562 905.429 760.312 847.508 652.435 867.706 530.100

AUG15 670.413 858.155 615.811 725.113 591.269 731.213 500.920

AUG22 834.003 1.062.935 791.590 874.790 744.255 857.075 673.370

SEP 1 515.911 610.309 521.448 552.094 458.836 514.269 438.512

SEP 8 479.435 525.529 504.756 517.839 452.386 443.905 432194

SEP 15 432.429 452.613 442.449 477.554 442.953 387.352 391.654

SEP22 451681 483.165 459.900 474.143 493.317 414.140 391419

OCT 1 273.438 319.536 270.760 269.283 299.964 253.435 227.647

OCT 8 . 197.189 205.576 200.141 209.178 224.679 166.334 177.230

OCT15 127.624 98.284 143.630 - 132.402 175.077 84.396 131.957

OCT22 84976 64.085 95.490 71.215 117.045 52.555 109.465

NOV 1 1.812 0.321 1930 0.650 0.962 1.543 5.466

TOTAL 11,851.443 12856.702 12.421.736 12.848966 10,602.844 12,981.803 9.395.611

Januan 1.1. 1996



Table A-8. MunjcioaUDomestiã component of Uostmam HUP Replacement Allocation

1994 Irrigation Season
MunicipallDomestic Diversons Augmented by Green Mountain [(UP

(water rights junior to the Shoshone 1250 call, upstream from Shoshone)

Consumptive Use Rate of 30%
Total AF

District MAY JUN JUL AUG SEP OCT All Months

36 0.0 0.0 28.3 232 24.5 22.3 98.3

37 0.0 0.0 0.2 2.0 2.8 2.7 7.7

50 0.0 0.0 22.4 26.0 23.0 21.4 92.8

51 0.0 0.0 83.1 66.0 53.5 35.5 238.1

52 0.0 0.0 5.0 5.0 5.0 5.0 20.0

53 0.0 0.0 29.0 29.0 29.0 29.0 116.0

TotalAF 0.0 0.0 168.0 151.2 137.8 115.9 572.9

30% CU 0 0 50.4 45.36 41.34 34.77 171.87

Table A-9. Winter HUE Allocation

1993/1 994 Winter Season

MunicipaUDomestic Diversons Augmented by Green Mountain [(UP

(water rights junior lo The Cameo call. upstream from Cameo)

Consumptive Use Rate at 10%
Total AF

District NOV DEC JAN FEE MAR APR All Months

21.2 20.8 0 0 0 0 42.0

37 34.9 38 0 0 0 0 72.9

50 23.9 23.9 0 0 0 0 47.8

51 I 61 66.5 0 0 0 0 127.5

52 5 5 0 0 0 0 10.0

53 23 23 0 0 0 0 46.0

38 0 0 0 0 0 0 0.0

39 j 0 0 0 0 0 0 0.0

45 0 0 0 0 0 0 0.0

70 0 0 0 0 0 0 0.0

72 0 0 0 0 0 0 0.0

Total AF 169 177.2 N/A• N/A • N/A 0 346.2

10% CU 16.9 17.72 17.72 17.72 17.72 0 87.78

consumptive use amounts estimated for Jan. Feb. and Mar. wnen no catis existed in 1994.

January LI. 1996
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Exhibit C

STANDARD CONTRACT ARTICLES

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS

1. The expenditure or advance of any money or the performance of any obligation by the United States
under this Agreement shall be contingent upon appropriation or allotment of funds. Absence of appropriation or
allotment of funds shall not relieve the Parties from any obligations under this Agreement. No liability shall accrue
to the United States, in case funds are not appropriated or allotted.

OFFICIALS NOT TO BENEFIT

2. No member of, or Delegate to Congress, Resident Commissioner, or official of the Parties shall benefit
from this Agreement other than as a water user or landowner in the same manner as other water users or
landowners.

RULES, REGULATIONS, AND DETERMINATIONS

3.a. The parties agree that the delivery of water or the use of Federal facilities pursuant to this Agreement
is subject to Reclamation law, as amended and supplemented, and the rules and regulations promulgated by the
Secretary of the Interior under Reclamation law.

b. Reclamation shall have the right to make determinations necessary to administer this Agreement that
are consistent with the expressed and implied provisions of this Agreement, the laws of the United States and the
State of Colorado, and the rules and regulations promulgated by the Secretary of the Interior. Such determinations
shall be made in consultation with the Parties to this Agreement.

OUALITY OF WATER

4. The operation and maintenance of project facilities shall be performed in such manner as is practicable
to maintain the quality of raw water made available through such facilities at the highest level reasonably attainable,
as determined by Reclamation. The United States does not warrant the quality of water and is under no obligation to
construct or furnish water treatment facilities to maintain or better the quality of water.

WATER AND AIR POLLUTION

5. The Parties, in carrying out this Agreement ,shall comply with all applicable water and air pollution
laws and regulations of the United States and the State, and shall obtain all required permits or licenses from the
appropriate Federal, State, or local authorities.

UNCONTROLLABLE FORCES

6. None of the Parties shall be considered to be in default in respect to any obligation hereunder, if
prevented from fulfilling such obligation by reason of uncontrollable forces, the term “uncontrollable forces” being
deemed, for the purpose of this Agreement, to mean any cause beyond the control of the party(s) affected, including,
but not limited to, drought, failure of facilities, flood, earthquake, storm, lightning, fire, epidemic, war, riot, civil
disturbance, labor disturbance, sabotage, and restraint by court or public authority, which by exercise of due
diligence and foresight, such party could not reasonably have been expected to avoid. Any party rendered unable to
fulfill any obligation by reason of uncontrollable forces shall exercise due diligence to remove such inability with all
reasonable dispatch.
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BOOKS, RECORDS, AND REPORTS

7. Subject to applicable Federal laws and regulations, each party to this agreement shall have the right
during office hours to examine and make copies of the other party’s books and records relating to matters covered by
this agreement.

EQUAL OPPORTUNITY

8. During the performance of this agreement, the Municipalities agree as follows:

a. The Municipalities will not discriminate against any employee or applicant for employment because of
race, color, religion, sex, or national origin. The Municipalities will take affirmative action to ensure that applicants
are employed, and that employees are treated during employment, without regard to their race, color, religion, sex,
or national origin. Such action shall include, but not be limited to, the following: Employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. The Municipalities agree to post in conspicuous
places, available to employees and applicants for employment, notices to be provided by the Contracting Officer
setting forth the provisions of this nondiscrimination clause.

b. The Municipalities will, in all solicitations or advertisements for employees placed by or on behalf of
the Municipalities, state that all qualified applicants will receive consideration for employment without
discrimination because of race, color, religion, sex, or national origin.

c. The Municipalities will send to each labor union or representative of workers with vhich it has a
collective bargaining agreement or other contract or understanding, a notice, to be provided by the Contracting
Officer, advising the said labor union or worker’s representative of the Municipalities commitments under Section
202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

d. The Municipalities will comply with all provisions of Executive Order No. 11246 of September 24,
1965, as amended, and of the rules, regulations, and relevant orders of the Secretary of Labor.

e. The Municipalities will furnish all information and reports required by said amended Executive Order
and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit access to its
books, records, and accounts by the Contracting Officer and the Secretary of Labor for purposes of investigation to
ascertain compliance with such rules, regulations, and orders.

f. In the event of the Municipalities noncompliance with the nondiscrimination clauses of this agreement
or with any of such rules, regulations, or orders, this agreement may be canceled, terminated, or suspended, in
whole or in part, and the Municipalities may be declared ineligible for further Government contracts in accordance
with procedures authorized in said amended Executive Order, and such other sanctions may be imposed and
remedies invoked as provided in said Executive Order, or by rule, regulation, or order of the Secretary of Labor, or
as otherwise provided by law.

g. The Municipalities will include the provisions of paragraphs I through 7 in every subcontract or
purchase order unless exempted by the rules, regulations or orders of the Secretary of Labor issued pursuant to
Section 204 of said amended Executive Order, so that such provisions will be binding upon each subcontractor or
vendor. The Municipalities will take such action with respect to any subcontract or purchase order as may be
directed by the Secretary of Labor as a means of enforcing such provisions, including sanctions for noncompliance:
Provided, however, That in the event the Municipalities become involved in, or are threatened with, litigation with a
subcontractor or vendor as a result of such direction, the Municipalities may request the United States to enter into
such litigation to protect the interests of the United States.
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COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

9a. The Municipalities shall comply with Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d),
Section 504 of the Rehabilitation Act of 1973 (P.L. 93-112, as amended), the Age Discrimination Act of 1975
(42 U.S.C. 6101, et seq.) and any other applicable civil rights laws, as well as with their respective implementing
regulations and guidelines imposed by the U.S. Department of the Interior and/or Bureau of Reclamation.

b. These statutes require that no person in the United States shall, on the grounds of race, color, national
origin, handicap, or age, be excluded from participation in, be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity receiving financial assistance from the Bureau of Reclamation. By
executing this agreement, the Municipalities agree to immediately take any measures necessary to implement this
obligation, including permitting officials of the United States to inspect premises, programs, and documents.

c. The Municipalities make this agreement in consideration of and for the purpose of obtaining any and all
Federal grants, loans, contracts, property discounts or other Federal financial assistance extended after the date
hereof to the Municipalities by the United States, including installment payments after such date on account of
arrangements for Federal financial assistance which were approved before such date. The Municipalities recognizes
and agrees that such Federal assistance will be extended in reliance on the representations and agreements made in
this article, and that the United States reserves the right to seek judicial enforcement thereof.

CERTIFICATION OF NONSEGREGATED FACILITIES

10. The Municipalities hereby certifies that it does not maintain or provide for its employees any
segregated facilities at any of its establishments, and that it does not permit its employees to perform their services
at any location, under its control, where segregated facilities are maintained. It certifies further that it will no
maintain or provide for its employees any segregated facilities at any of its establishments, and that it will not permit
its employees to perform their services at any location, under its control, where segregated facilities are maintained.
The Municipalities agree that a breach of this certification is a violation of the Equal Opportunity clause in this
agreement. As used in this certification, the term “segregated facilities” means any waiting rooms, work areas, rest
rooms and wash rooms, restaurants and other eating areas, timeclocks, locker rooms and other storage or dressing
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing facilities
provided for employees which are segregated by explicit directive or are in fact segregated on the basis of race,
creed, color, or national origin, because of habit, local custom, or otherwise. The Municipalities further agrees that
(except where it has obtained identical certifications from proposed subcontractors for specific time periods) it will
obtain identical certifications from proposed subcontractors prior to the award of subcontracts exceeding $10,000
which are not exempt from the provisions of the Equal Opportunity clause; that it will retain such certifications in
its files; and that it will forward the following notice to such proposed subcontractors (except where the proposed
subcontractors have submitted identical certifications for specific time periods):

NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENT FOR CERTIFICATIONS OF
NONSEGREGATED FACILITIES

A Certification of Nonsegregated Facilities must be submitted prior to the award ofa subcontract exceeding $10,000
which is not exempt from the provisions ofthe Equal Opportunity clause. The certification may be submitted either for
each subcontract or for all subcontracts during a period (i.e., quarterly, semiannually, or annually). Note: The penalty
for making false statements in offers is prescribed in 18 U.S.C. 1001.
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